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PREFACE. 


The  undersigned,  in  the  supervision  of  the  publication  of  the 
Laws  of  Montana  Territory,  under  the  authority  given  him  by 
Hon.  Thomas  Francis  Meagher,  Secretary  of  the  Territory,  in 
compliance  with  "  An  Act  relating  to  the  Printing  of  the  Laws 
and  Journals  of  the  Council  and  House  of  Representatives  of 
the  First  Legislative  Assembly  of  the  Territory  of  Montana/' 
approved  January  31,  1865,  has  not  considered  himself  at  liberty 
to  go  beyond  the  strict  letter  of  the  law,  which  authorizes 
corrections  of  only  the  slight  and  evident  errors  in  spelling 
mod  punctuation  ;  believing  it  his  duty  to  attempt  no  correction 
of  verbal  errors,  even  where  the  intention  of  the  Legislature  was 
most  manifest,  but  rather  leaving  the  construction  of  all  such 
portions  to  the  decisions  of  the  courts.  For  the  same  reason, 
he  ha8  not  deemed  himself  authorized  to  change  in  any  manner 
the  numbering  of  the  chapters  in  the  Civil  Practice  Act,  though 
a  re-arrangement  of  them  would  seem  to  be  urgently  needed. 

The  undersigned  has  constantly  endeavored  to  make  the  indexes 
to  the  Civil  and  Criminal  Practice  Acts  as  full  and  minute  as 
possible,  particularizing  each  section  in  such  manner  as  to  facil- 
itate to  the  utmost  the  reference  to  every  portion ;  and  has  also 
striven  to  index  with  all  necessary  completeness  and  particularity 
all  other  Acta  of  a  public  character  according  to  their  subject 
matter;  while  those,  laws  of  a  more  private  nature  and  less 
general  interest  have  been  collected  in  the  index  in  one  body 
under  the  head  of  "Private  Laws." 

EDW.  B.  NEALLEY. 
Mat,  1866. 
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DECLAEATION  OF  INDEPENDENCE, 

PASSED     JULY     4,    17VO. 


A  Declaration  by  the  Representatives  of  the  United  States  of 
America,  in  Congress  assembled. 

When,  in  the  course  of  human  events,  it  becomes  necessary  for 
one  people  to  dissolve  the  political  bands  which  have  connected  them 
with  another,  and  to  assume,  among  the  powers  of  the  earth,  the 
separate  and  equal  station  to  which  the  laws  of  nature  and  of  nature's 
God  entitle  them,  a  decent  respect  to  the  opinions  of  mack  bid  re- 
quires that  they  should  declare  the  causes  which  impel  them  to  the 
separation. 

We  hold  these  truths  to  be  self-evident,  that  all  men  are  created 
equal ;  that  they  are  endowed  by  their  Creator  with  certain  unalien- 
able rights ;  that  among  these,  are  life,  liberty,  and  the  pursuit  of 
happiness.  That,  to  secure  these  rights,  governments  are  instituted 
among  men,  deriving  their  just  powers  from  the  consent  of  the  gov- 
erned ;  that,  whenever  any  form  of  government  becomes  destructive 
of  these  ends,  it  is  the  right  of  ihe  people  to  alter  or  to  abolish  it, 
and  to  institute  a  new  government,  laying  its  foundation  on  such 
principles,  and  organizing  its  powers  in  such  form,  as  to  them  shall 
seem  most  likely  to  effect  their  safety  and  happiness.  Prudence, 
indeed,  will  dictate  that  governments  long  established,  should  not 
be  changed  for  light  and  transient  causes;  and,  accordingly,  all 
experience  hath  shown,  that  mankind  are  more  disposed  to  suffer. 
while  evils  are  sufie^able,  than  to  right  themselves  by  abolishing- 
the  forms  to  which  they  are  accustomed.  But,  when  a  long  train 
of  abuses  and  usurpations,  pursuing  invariably  the  same  object, 
evinces  a  design  to  reduce  them  under  absolute  despotism,  it  i& 
their  right,  it  is  their  duty,  to  throw  off  such  government,  and  to 
provide  new  guards  for  their  future  security.  Such  has  been  the 
patient  sufferance  of  these  colonies,  and  such  is  now  the  necessity 
which  constrains  them  to  alter  their  former  systems  of  government. 
The  history  of  the  present  king  of  Great  Britain  is  a  history  of 
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repeated  injuries  and  usurpations,  all  having,  in  direct  object,  the 
establishment  of  an  absolute  tyranny  over  these  States.  To  prove 
this,  let  facts  be  submitted  to  a  candid  world : 

He  has  refused  his  assent  to  laws  the  most  wholesome  and  neces- 
sary for  the  public  good. 

He  has  forbidden  his  governors  to  pass  laws  of  immediate  and 
pressing  importance,  unless  suspended  in  their  operation  till  his 
assent  should  be  obtained ;  and,  when  so  suspended,  he  has  utterly 
neglected  to  attend  to  them. 

He  has  refused  to  pass  other  laws  for  the  accommodation  of  large 
districts  of  people,  unless  those  people  would  relinquish  the  right  of 
representation  in  the  legislature ;  a  right  inestimable  to  them,  and 
formidable  to  tyrants  only. 

He  has  called  together  legislative  bodies  at  places  unusual,  un- 
comfortable, and  distant  from  the  depository  of  their  public  records, 
for  the  sole  purpose  of  fatiguing  them  into  compliance  with  his 
measures. 

He  has  dissolved  representative  houses  repeatedly,  for  opposing, 
with  manly  firmness,  his  invasion  on  the  rights  of  the  people. 

He  has  refused,  for  a  long  time  after  such  dissolutions,  to  cause 
others  to  be  elected ;  whereby  the  legislative  powers,  incapable  of 
annihilation,  have  returned  to  the  pepple  at  large  for  their  exercise ; 
the  State  remaining,  in  the  mean  time,  exposed  to  all  the  danger  of 
invasion  from  without,  and  convulsions  within. 

He  has  endeavored  to  prevent  the  population  of  these  States ;  for 
that  purpose,  obstructing  the  laws  for  naturalization  of  foreigners ; 
refusing  to  pass  others  to  encourage  their  migration  hither,  and 
raising  the  conditions  of  new  appropriations  of  lands. 

He  has  obstructed  the  administration  of  justice,  by  refusing  his 
assent  to  laws  for  establishing  judiciary  powers. 

He  has  made  judges  dependent  on  his  will  alone,  for  the  tenure  of 
their  offices,  and  the  amount  and  payment  of  their  salaries. 

He  has  erected  a  multitude  of  new  offices,  and  sent  hither  swarms 
of  officers  to  harrass  our  people,  and  eat  out  their  substance. 

He  has  kept  among  us,  in  times  of  peace,  standing  armies,  with- 
out the  consent  of  our  legislature. 

He  has  affected  to  render  the  military  independent  of,  and  supe- 
rior to,  the  civil  power. 

He  has  combined,  with  others,  to  subject  us  to  a  jurisdiction 
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foreign  to  our  constitution,  and  unacknowledged  by  our  laws ;  giv- 
ing his  assent  to  their  acts  of  pretended  legislation : 

For  quartering  large  bodies  of  troops  among  us : 

For  protecting  them,  by  a  mock  trial,  from  punishment,  for  any 
murders  which  they  should  commit  on  the  inhabitants  of  these  states: 

For  cutting  off  our  trade  with  all  parts  of  the  world : 

For  imposing  taxes  on  us  without  our  consent : 

For  depriving  us,  in  many  cases,  of  the  benefits  of  trial  by  jury : 

For  transporting  us  beyond  seas  to  be  tried  for  pretended  offences : 

For  abolishing  the  free  system  of  English*  laws  in  a  neighboring 
province,  establishing  therein  an  arbitrary  gbvernment,  and  enlarg- 
ing its  boundaries,  so  as  to  render  it  at  once  an  example  and  fit 
instrument  for  introducing  the  same  absolute  rule  into  these  colonies : 

For  taking  away  our  charters,  abolishing  our  most  valuable  laws, 
and  altering  fundamentally,  the  powers  of  our  governments  : 

For  suspending  our  own  legislatures,  and  declaring  themselves 
invested  with  power  to  legislate  for  us  in  all  cases  whatsoever. 

He  has  abdicated  government  here,  by  declaring  us  out  of  his 
protection  and  waging  war  against  us. 

He  has  plundered  our  seas,  ravaged  our  coasts,  burnt  our  towns, 
and  destroyed  the  lives  of  our  people. 

He  is,  at  this  time,  transporting  large  armies  of  foreign  mercena- 
ries to  complete  the  works  of  death,  desolation,  and  tyranny,  already 
begun,  with  circumstances  of  cruelty  and  perfidy  scarcely  paralleled 
in  the  most  barbarous  ages,  and  totally  unworthy  the  head  of  a 
civilized  nation. 

He  has  constrained  our  fellow-citizens,  taken  captive  on  the  high 
seas,  to  bear  arms  against  their  country,  to  become  the  executioners 
of  their  friends  and  brethren,  or  to  fall  themselves  by  their  hands. 

He  has  excited  domestic  insurrections  amongst  us,  and  has  en- 
deavored to  bring  on  the  inhabitants  of  our  frontiers,  the  merciless 
Indian  savages,  whose  known  rule  of  warfare  is  an  undistinguished 
destruction,  of  all  ages,  sexes,  and  conditions. 

In  every  stage  of  these  oppressions,  we  have  petitioned  for  redress, 
in  the  most  humble  terms ;  our  repeated  petitions  have  been  an- 
swered only  by  repeated  injury.  A  prince,  whose  character  is  thus 
marked  by  every  act  which  may  define  a  tyrant,  is  unfit  to  be  the 
ruler  of  a  free  people. 

Nor  have  we  been  wanting  in  attention  to  our  British  brethren. 
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We  have  warned  them,  from  time  to  time,  of  attempts  made  by 
their  legislature  to  extend  an  unwarrantable  jurisdiction  oyer  us. 
We  have  reminded  them  of  the  circumstances  of  our  emigration 
and  settlement  here.  We  have  appealed  to  their  native  justice  and 
magnanimity,  and  we  have  conjured  them,  by  the  ties  of  our  com- 
mon kindred,  to  disavow  these  usurpations,  which  would  inevitably 
interrupt  our  connections  and  correspondence.  They,  too,  have  been 
deaf  to  the  voice  of  justice  and  consanguinity.  We  must,  therefore, 
acquiesce  in  the  necessity,  which  denounces  our  separation,  and 
hold  them,  as  we  hold  the  r^st  of  mankind,  enemies  in  war,  in 
peace,  friends. 

We,  therefore,  the  representatives  of  the  UNITED  STATES 
OF  AMERICA,  in  general  Congress  assembled,  appealing  to  the 
Supreme  Judge  of  the  World  for  the  rectitude  of  our  intentions, 
do,  in  the  name,  and  by  the  authority  of  the  good  people  of  these 
colonies,  solemnly  publish  and  declare,  That  these  United  Colonies 
are,  and  of  right  ought  to  be,  Free  and  Independent  States; 
that  they  are  absolved  from  all  allegiance  to  the  British  crown,  and 
that  all  political  connection  between  them  and  the  state  of  Great 
Britain,  is,  and  ought  to  be,  totally  dissolved ;  and  that,  as  free  and 
independent  states,  they  have  full  power  to  levy  war,  conclude  peace, 
contract  alliances,  establish  commerce,  and  do  all  other  acts  and 
things  which  independent  states  may  of  right  do.  And,  for  the 
support  of  this  declaration,  with  a  firm  reliance  on  the  protection 
of  Divine  Providence,  we  mutually  pledge  to  each  other,  our  lives, 
our  fortunes,  and  our  sacred  honor. 
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We  the  people  of  the  United  States,  in  order  to  form  a  more  per- 
fect union,  establish  justice,  insure  domestic  tranquility,  provide 
for  the  common  defence,  promote  the  general  welfare,  and  secure 
the  blessings  of  liberty  to  ourselves  and  our  posterity,  do  ordain 
and  establish  this  constitution  for  the  United  States  of  America. 

ARTICLE  I. 

Section  1.  All  legislative  powers  herein  granted  shall  be  vested 
in  a  congress  of  the  United  States,  which  shall  consist  of  a  senate 
and  house  of  representatives. 

Section  2.  The  house  of  representatives  shall  be  composed  of 
members  chosen  every  second  year  by  the  people  of  the  several 
states,  and  the  electors  in  each  state  shall  have  the  qualifications 
requisite  for  electors  of  the  most  numerous  branch  of  the  state 
legislature. 

No  person  shall  be  a  representative  who  shall  not  have  attained 
to  the  age  of  twenty-five  years,  and  been  seven  years  a  citizen  of 
the  United  States,  and  who  shall  not,  when  elected,  be  an  inhabi- 
tant of  that  state  in  which  he  shall  be  chosen. 

Representatives  and  direct  taxes  shall  be  apportioned  among  the 
several  states  which  may  be  included  within  this  Union,  according 
to  their  respective  numbers,  which  shall  he  determined  by  adding 
to  the  whole  number  of  free  persons,  including  those  bound  to  ser- 
vice for  a  term  of  years,  and  including  Indians  not  taxed,  three- 
fifths  of  all  other  persons.  The  actual  enumeration  shall  be  made 
within  three  years  after  the  first  meeting  of  the  congress  of  the 
United  States,  and  within  every  subsequent  term  of  ten  years,  in 
such  manner  as  they  shall  by  law  direct.  The  number  of  repre- 
sentatives shall  not  exceed  one  for  every  thirty  thousand,  but  each 
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state  shall  have  at  least  one  representative ;  and  until  such  enumer- 
ation shall  be  made,  the  state  of  New  Hampshire  shall  be  entitled 
to  choose  three,  Massachusetts  eight,  Rhode  Island  and  ProvU 
dence  plantations  one,  Connecticut  five,  New  York  six,  New  Jer- 
sey four,  Pennsylvania  eight,  Delaware  one,  Maryland  six,  Vir- 
ginia ten,  North  Carolina  five,  South  Carolina  five,  and  Georgia 
three. 

When  vacancies  happen  in  the  representation  from  any  state,  the 
executive  authority  thereof  shall  issue  writs  of  election  to  fill  such 
vacancies. 

The  house  of  representatives 'shall  choose  their  speaker  and  other 
officers ;  and  shall  have  the  sole  power  of  impeachment. 

Section  3.  The  senate  of  the  United  States  shall  be  com- 
posed of  two  senators  from  each  state,  chosen  by  the  legislature 
thereof,  for  six  years ;  and  each  senator  shall  have  one  vote. 

Immediately  after  they  shall  be  assembled  in  consequence  of  the 
first  election,  they  shall  be  divided  as  equally  as  may  be  into  three 
classes.  The  seats  of  the  senators  of  the  first  class  shall  be  vacated 
at  the  expiration  of  the  second  year,  of  the  second  class  at  the  ex- 
piration of  the  fourth  year,  and  of  the  third  class  at  the  expiration 
of  the  sixth  year,  so  that  one-third  may  be  chosen  every  second 
year ;  and  if  vacancies  happen  by  resignation,  or  otherwise,  during 
the  recess  of  the  legislature  of  any  state,  the  executive  thereof  may 
make  temporary  appointments  until  the  next  meeting  of  the  legis- 
lature, which  shall  then  fill  such  vacancies. 

No  person  shall  be  a  senator  who  shall  not  have  attained  to  the 
age  of  thirty  years,  and  been  nine  years  a  citizen  of  the  United 
States,  and  who  shall  not,  when  elected,  be  an  inhabitant  of  that 
state  for  which  he  shall  be  chosen. 

The  vice  president  of  the  United  States  shall  be  president  of  the 
senate,  but  shall  have  no  vote,  unless  they  be  equally  divided. 

The  senate  shall  choose  their  other  officers,  and  also  a  president 
pro-tempore,  in  the  absence  of  the  vice  president,  or  when  Ae  shall 
exercise  the  office  of  president  of  the  United  States. 

The  senate  shall  have  the  sole  power  to  try  all  impeachments. 
When  sitting  for  that  purpose,  they  shall  be  on  oath  or  affirmation. 
When  the  president  of  the  United  States  is  tried,  the  chief  justice 
shall  preside :  and  no  person  shall  be  convicted  without  the  con- 
currence of  two-thirds  of  the  members  present. 
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Judgment  in  cases  of  impeachment  shall  not  extend  further  than 
to  removal  from  office,  and  disqualification  to  hold  and  enjoy  any 
office  of  honor,  trust  or  profit  under  the  United  States :  but  the 
party  convicted  shall  nevertheless  be  liable  and  subject  to  indict- 
ment, trial,  judgment  and  punishment,  according  to  law. 

Section  4.  The  times,  places  and  manner  of  holding  elections 
for  senators  and  representatives,  shall  be  prescribed  in  each  state 
by  the  legislature  thereof;  but  the  congress  may  at  any  time  by 
law  make  or  alter  such  regulations,  except  as  to  the  places  of  choos- 
ing senators. 

The  congress  shall  assemble  at  least  once  in  every  year,  and  such 
meeting  shall  be  oh  the  first  Monday  in  December,  unless  they  shall 
by  law  appoint  a  different  day. 

Section  5.  Each  house  shall  be  the  judge  of  elections,  returns 
and  qualifications  of  its  own  members,  and  a  majority  of  each  shall 
constitute  a  quorum  to  do  business ;  but  a  smaller  number  may  ad- 
journ from  day  to  day,  and  may  be  authorized  to  compel  the  attend- 
ance of  absent  members,  in  such  manner,  and  under  such  penalties 
as  each  house  may  provide. 

Each  house  may  determine  the  rules  of  its  proceedings,  punish 
its  members  for  disorderly  behavior,  and,  with  the  concurrence  of 
two-thirds,  expel  a  member. 

Each  bouse  shall  keep  a  journal  of  its  proceedings,  and  from 
time  to  time  publish  the  same,  excepting  such  parts  as  may  in  their 
judgment  require  secrecy ;  and  the  yeas  and  nays  of  the  members 
of  oither  house  on  any  question  shall,  at  the  desire  of  one-fifth  of 
those  present,  be  entered  on  the  journal. 

Neither  house,  during  the  session  of  congress,  shall,  without  the 
consent  of  the  other,  adjourn  for  more  than  three  days,  nor  to  any 
other  place  than  that  in  which  the  two  houses  shall  be  sitting. 

Section  6.  The  senators  and  representatives  shall  receive  a 
compensation  for  their  services,  to  be  ascertained  by  law,  and  paid 
out  of  the  treasury  of  the  United  States.  They  shall  in  all  cases, 
except  treason,  felony  and  breach  of  the  peace,  be  privileged  from 
arrest  during  their  attendance  at  the  session  of  their  respective 
bouses,  and  in  going  to  and  returning  from  the  same ;  and  for  any 
speech  or  debate  in  either  house,  they  shall  not  be  questioned  in 
any  other  place. 

No  senator  or  representative  shall,  during  the  time  for  which 
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he  was  elected,  be  appointed  to  any  civil  office  under  the  authority 
of  the  United  States,  which  shall  have  been  created,  or  the  emolu- 
ments whereof  shall  have  been  increased  during  such  time ;  and  no 
person  holding  any  office  under  the  United  States,  shall  be  a  mem- 
ber of  either  house  during  his  continuance  in  office. 

Section  7.  All  bills  for  raising  revenue  shall  originate  in  the 
house  of  representatives ;  but  the  senate  may  propose  or  concur 
with  amendments  as  on  other  bills. 

Every  bill  which  shall  have  passed  the  house  of  representatives 
and  the  senate,  shall,  before  it  becomes  a  law,  be  presented  to  the 
president  of  the  United  States;  if  he  approve  he  shall  sign  it,  but 
if  not  he  shall  return  it,  with  his  objections,  to  that  house  in  which 
it  shall  have  originated,  who  shall  enter  the  objections  at  large  on 
their  journal,  and  proceed  to  reconsider  it.  If  after  such  reconsid- 
eration two-thirds  of  that  house  shall  agree  to  pass  the  bill,  it  shall 
be  sent,  together  with  the  objections,  to  the  other  house,  by  which 
it  shall  likewise  be  reconsidered,  and  if  approved  by  two- thirds  of 
that  house,  it  shall  become  a  law.  But  in  all  such  cases  the  votes 
of  both  houses  shall  be  determined  by  yeas  and  nays,  and  the  names 
of  the  persons  voting  for  and  against  the  bill  shall  be  entered  on 
the  journal  of  each  house  respectively.  If  any  bill  shall  not  be 
returned  by  the  president  within  ten  days  (Sundays  excepted)  after 
it  shall  have  been  presented  to  him,  the  same  shall  be  a  law,  in  like 
manner  as  if  he  had  signed  it,  unless  the  congress  by  their  adjourn- 
ment prevent  its  return,  in  which  case  it  shall  not  he  a  law. 

Every  order,  resolution,  or  vote  to  which  the  concurrence  of  the 
senate  and  house  of  representatives  may  be  necessary  (except  on 
a  question  of  adjournment)  shall  be  presented  to  the  president  of 
the  United  States ;  and  before  the  same  shall  take  effect,  shall  be 
approved  by  him,  or  being  disapproved  by  him,  shall  be  repassed 
by  two-thirds  of  the  senate  and  house  of  representatives,  according 
to  the  rules  and  limitations  prescribed  in  the  case  of  a  bill. 

Section  8.     The  congress  shall  have  power 

To  lay  and  collect  taxes,  duties,  imposts  and  excises,  to  pay  the 
debts  and  provide  for  the  common  defence  and  general  welfare  of 
the  United  States  ;  but  all  duties,  imposts  and  excises  shall  be  uni- 
form throughout  the  United  States ; 

To  borrow  money  on  the  credit  of  the  United  States; 
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To  regulate  commerce  with  foreign  nations,  and  among  the  sev- 
eral states,  and  with  the  Indian  tribes ; 

To  establish  an  uniform  rule  of  naturalization,  and  uniform  laws 
on  the  subject  of  bankruptcies  throughout  the  United  States ; 

To  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin, 
and  fix  the  standard' of  weights  and  measures; 

To  provide  for  the  punishment  of  counterfeiting  the  securities 
and  current  coin  of  the  United  States ; 

To  establish  post  offices  and  post  roads ; 

To  promote  the  progress  of  science  and  useful  arts,  by  securing 
for  limited  times  to  authors  and  inventors  the  exclusive  right  to 
their  respective  writings  and  discoveries ; 

To  constitute  tribunals  inferior  to  the  supreme  court; 

To  define  and  punish  piracies  and  felonies  committed  on  the  high 
seas,  and  offences  against  the  law  of  nations ; 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make 
rules  concerning  captures  on  land  and  water ; 

To  raise  and  support  armies,  but  no  appropriation  of  money  to 
that  use  shall  be  for  a  longer  term  than  two  years ; 

To  provide  and  maintain  a  navy ; 

To  make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces ; 

To  provide  for  calling  forth  the  militia  to  execute  the  laws  of  the 
union,  suppress  insurrections  and  repel  invasions ; 

To  provide  for  organizing,  arming  and  disciplining,  the  militia, 
and  for  governing  such  part  of  them  as  may  be  employed  in  the 
service  of  the  United  States,  reserving  to  the  states  respectively, 
the  appointment  of  the  officers,  and  the  authority  of  training  the 
militia  according  to  the  discipline  prescribed  by  congress ; 

To  exercise  exclusive  legislation  in  all  cases  whatsoever,  over 
such  district  (not  exceeding  ten  miles  square)  as  may,  by  cession 
of  particular  states,  and  the  acceptance  of  congress,  become  the  seat 
of  the  government  of  the  United  States,  and  to  exercise  like  author- 
ity over  all  places  purchased  by  the  consent  of  the  legislature  of 
the  state  in  which  the  same  shall  be,  for  the  erection  of  forts,  maga- 
zines, arsenals,  dock-yards,  and  other  needful  buildings ; — and 

To  make  all  laws  which  shall  be  necessary  and  proper  for  carry- 
ing into  execution  the  foregoing  powers,  and  all  other  powers  vested 
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by  this  constitution  in  the  government  of  the  United  States,  or  in 
any  department  or  officer  thereof. 

Section  9.  The  migration  or  importation  of  such  persons  as 
any  of  the  states  now  existing  shall  think  proper  to  admit,  shall  not 
be  prohibited  by  the  congress  prior  to  the  year  one  thousand  eight 
hundred  and  eight,  but  a  tax  or  duty  may  be  imposed  on  such  im- 
portation, not  exceeding  ten  dollars  for  each  person. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended, 
unless  when  in  cases  of  rebellion  or  invasion  the  public  safety  may 
require  it. 

No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed. 

No  capitation,  or  other  direct,  tax  shall  be  laid,  unless  in  pro- 
portion to  the  census  or  enumeration  herein  before  directed  to  be 
taken. 

No  tax  or  duty  shall  be  laid  on  articles  exported  from  any  state. 

No  preference  shall  be  given  by  any  regulation  of  commerce  or 
revenue  to  the  ports  of  one  state  over  those  of  another ;  nor  shall 
vessels  bound  to,  or  from,  one  state,  be  obliged  to  enter,  clear,  or 
pay  duties  in  another. 

No  money  shall  be  drawn  from  the  treasury,  but  in  consequence 
of  appropriations  made  by  law ;  and  a  regular  statement  and  ac- 
count of  the  receipts  and  expenditures  of  all  public  money  shall  be 
published  from  time  to  time.. 

No  title  of  nobility  shall  be  granted  by  the  United  States ;  and 
no  person  holding  any  office  of  profit  or  trust  under  them,  shall, 
without  the  consent  of  the  congress,  accept  of  any  present,  emolu- 
ment, office,  or  title,  of  any  kind  whatever,  from  any  kins,  prince, 
or  foreign  state. 

Section  10.  No  state  shall  enter  into  any  treaty,  alliance,  or 
confederation ;  grant  letters  of  marque  and  reprisal ;  coin  money ; 
emit  bills  of  credit ;  make  any  thing  but  gold  and  silver  coin  a 
tender  in  payment  of  debts ;  pass  any  bill  of  attainder,  ex  post 
facto  law,  or  law  impairing  the  obligation  of  contracts,  or  grant  any 
title  of  nobility. 

No  state  shall,  without  the  consent  of  the  congress,  •  lay  any 
imposts  or  duties  on  imports  or  exports,  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection  laws ;  and  the  net  pro- 
duce of  all  duties  and  imposts,  laid  by  any  state  on  imports  or  ex- 
ports, shall  be  for  the  use  of  the  treasury  of  the  United  States ; 
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and  all  such  laws  shall  be  subject  to  the  revision  and  control  of  the 
congress. 

No  state  shall,  without  the  consent  of  congress,  lay  any  duty  of 
tonnage,  keep  troops,  or  ships  of  war  in  time  of  peace,  enter  into 
any  agreement  or  compact  with  another  state,  or  with  a  foreign 
power,  or  engage  in  war,  unless  actually  invaded,  or  in  such 
imminent  danger  as  will  not  admit  of  delay. 

ARTICLE  H. 

Section  1.  The  executive  power  shall  be  vested  in  a  president 
of  the  United  States  of  America.  He  shall  hold  his  office  during 
the  term  of  four  years,  and,  together  with  the  vice  president,  chosen 
for  the  same  term,  be  elected  as  follows :  — 

Each  state  shall  appoint,  in  such  manner  as  the  legislature  there- 
of may  direct,  a  number  of  electors,  equal  to  the  whole  number  of 
senators  and  representatives  to  which  the  state  may  be  entitled  in 
the  congress :  but  no  senator  or  representative,  or  person  holding 
an  office  of  trust  or  profit  under  the  United  States,  shall  be  appoint- 
ed an  elector. 

[*  The  electors  shall  meet  in  their  respective  states,  and  vote  by 
ballot  for  two  persons,  of  whom  one  at  least  shall  not  be  an  inhabi- 
tant of  the  same  state  with  themselves.  And  they  shall  make  a 
list  of  all  the  persons  voted  for,  and  of  the  number  of  votes  for 
each ;  which  list  they  shall  sign  and  certify,  and  transmit  sealed  to 
the  seat  of  the  government  of  the  United  States,  directed  to  the  pres- 
ident of  the  senate.  The  president  of  the  senate  shall,  in  the  pres- 
ence of  the  senate  and  house  of  representatives,  open  all  the  certifi- 
cates, and  the  votes  shall  then  be  counted.  The  person  having  the 
greatest  number  of  votes  shall  be  the  president,  if  such  number  be 
a  majority  of  the  whole  number  of  electors  appointed ;  and  if  there 
be  more  than  one  who  have  such  majority,  and  have  an  equal  num- 
ber of  votes,  then  the  house  of  representatives  shall  immediately 
choose  by  ballot  one  of  them  for  president ;  and  if  no  person  have 
a  majority,  then  from  the  five  highest  on  the  list  the  said  house 
shall  in  like  manner  choose  the  president.  But  in  choosing  the 
president,  the  vote  shall  be  taken  by  states,  the  representation  from 
each  state  having  one  vote ;  a  quorum  for  this  purpose  shall  consist 
of  a  member  or  members  from  two-thirds  of  the  states,  and  a  ma- 

*  Annulled.    Bee  12th  Amendment. 
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jority  of  all  the'  states  shall  be  necessary  to  a  choice.  In  every 
case,  after  the  choice  of  the  president,  the  person  having  the  great- 
est number  of  votes  of  the  electors  shall  be  the  vice  president.  But 
if  there  should  remain  two  or  more  who  have  equal  votes,  the  senate 
shall  choose  from  them  by  ballot  the  vice  president  ] 

The  congress  may  determine  the  time  of  choosing  the  electors, 
and  the  day  on  which  they  shall  give  their  votes ;  which  day  shall 
be  the  same  throughout  the  United  Stated. 

No  person  except  a  natural  born  citizen,  or  a  citizen  of  the 
United  States,  at  the  time  of  the  adoption  of  this  constitution, 
shall  be  eligible  to  the  office  of  president;  neither  shall  any  person 
be  eligible  to  that  office  who  shall  not  have  attained  to  the  age  of 
thirty-five  years,  and  been  fourteen  years  a  resident  within  the 
United  States. 

In  case  of  the  removal  of  the  president  from  office,  or  of  his 
death,  resignation,  or  inability  to  discharge  the  powers  and  duties 
of  the  said  office,  the  same  shall  devolve  on  the  vice  president,  and 
the  congress  may  by  law  provide  for  the  case  of  removal,  death, 
resignation,  or  inability,  both  of  the  president  and  vice  president, 
declaring  what  officer  shall  then  act  as  president,  and  such  officer 
shall  act  accordingly,  until  the  disability  be  removed,  or  a  president 
shall  be  elected. 

The  president  shall,  at  stated  times,  receive  for  his  services  a 
compensation,  which  shall  neither  be  increased  nor  diminished  dur- 
ing the  period  for  which  he  shall  have  been  elected,  and  he  shall 
not  receive  within  that  period  any  other  emolument  from  the  United 
States,  or  any  of  them. 

Before  he  enter  on  the  execution  of  his  office,  he  shall  take  the 
following  oath  or  affirmation :  — 

"I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute 
the  office  of  president  of  the  United  States,  and  will,  to  the  best  of 
my  ability,  preserve,  protect  and  defend  the  constitution  of  the 
United  States." 

Section  2.  The  president  shall  be  commander  in  chief  of  the 
army  and  navy  of  the  United  States,  and  of  the  militia  of  the  sev- 
eral states,  when  called  into  the  actual  service  of  the  United  States ; 
he  may  require  the  opinion,  in  writing,  of  the  principal  officer  in 
each  of  the  executive  departments,  upon  any  subject  relating  to 
the  duties  of  their  respective  offices,  and  he  shall  have  the  power  to 
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grant  reprieves  and  pardons  for  offences  against  the  United  States, 
except  in  cases  of  impeachment. 

He  shall  have  power,  by  and  with  the  advice  and  consent  of  the 
senate,  to  make  treaties,  provided  two  thirds  of  the  senators  present 
concur ;  and  he  shall  nominate,  and  by  and  with  the  advice  and 
consent  of  the  senate,  shall  appoint  ambassadors,  other  public  min- 
isters and  consuls,  judges  of  the  supreme  court,  and  all  other  officers 
of  the  United  States,  whose  appointments  are  not  herein  otherwise 
provided  for,  and  which  shall  be  established  by  law ;  but  the  con- 
gress may  by  law  vest  the  appointment  of  such  inferior  officers,  as 
they  think  proper,  in  the  president  alone,  in  the  courts  of  law,  or 
in  the  heads  of  departments. 

The  president  shall  have  power  to  fill  up  all  vacancies  that  may 
happen  during  the  recess  of  the  senate,  by  granting  commissions 
which  shall  expire  at  the  end  of  their  next  session. 

Section  8.  He  shall  from  time  to  time  give  to  the  congress  in- 
formation of  the  state  of  the  Union,  and  recommend  to  their  con- 
sideration such  measures  as  be  shall  judge  necessary  and  expedient; 
he  may,  on  extraordinary  occasions,  convene  both  houses,  or  either 
of  them,  and  in  case  of  disagreement  between  them,  with  respect 
to  the  time  of  adjournment,  he  may  adjourn  them  to  such  time  as 
he  shall  think  proper ;  he  shall  receive  ambassadors  and  other  pub- 
lic ministers ;  he  shall  take  care  that  the  laws  be  faithfully  executed, 
and  shall  commission  all  the  officers  of  the  United  States. 

Section  4.  The  president,  vice  president,  and  all  civil  officers 
of  the  United  States,  shall  be  removed  from  office  on  impeachment 
for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

ARTICLE  in. 

Section  1.  The  judicial  power  of  the  United  States  shall  be 
vested  in  one  supreme  court,  and  such  inferior  courts  as  the  con- 
gress may  from  time  to  time  ordain  and  establish.  The  judges, 
both  of  the  supreme  and  inferior  courts,  shall  hold  their  offices  dur- 
ing good  behavior,  and  shall,  at  stated  times,  receive  for  their  ser- 
vices a  compensation,  which  shall  not  be  diminished  during  their 
continuance  in  office. 

Section  2.  The  judicial  power  shall  extend  to  all  oases,  in  law 
and  equity,  arising  under  this  constitution,  the  laws  of  the  United 
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States,  and  treaties  made,  or  which  shall  be  made,  under  their  au- 
thority;—  to  all  cases  affecting  ambassadors,  other,  public  ministers, 
and  consuls ; —  to  all  cases  of  admiralty  and  maritime  jurisdictidn ; 
—  to  controversies  to  which  the  United  States  shall  be  a  party ;  — 
to  controversies  between  two  or  more  states ;  —  [  *  between  a  state 
and  citizens  of  another  state; — ]  between  citizens  of  different 
states ;  —  between  citizens  of  the  same  state  claiming  lands  under 
grants  of  difierent  states,  and  between  a  state,  or  the  citizens  there- 
of, and  foreign  states,  citizens  or  subjects. 

In  all  cases  affecting  ambassadors,  other  public  ministers  and 
consuls,  and  those  in  which  a  state  shall  be  a  party,  the  supreme 
court  shall  have  original  jurisdiction.  In  all  the  other  cases  be- 
fore mentioned,  the  supreme  court  shall  have  appellate  jurisdiction, 
both  as  to  law  and  fact,  with  such  exceptions,  and  under  such  regu- 
lations as  the  congress  shall  make. 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury ;  and  such  trials  shall  be  held  in  the  state  where  the  said 
crimes  shall  have  been  committed;  but  when  not. committed  within 
any  state,  the  trial  shall  be  at  such  place  or  places  as  the  congress 
may  by  law  have  directed. 

Section  3.  Treason  against  the  United  States  shall  consist 
only  in  levying  war  against  them,  or  in  adhering  to  their  enemies, 
giving  them  aid  and  comfort.  No  person  shall  be  convicted  of 
treason  unless  on  the  testimony  of  two  witnesses  to  the  same  overt 
act,  or  on  confession  in  open  court. 

The  congress  shall  have  power  to  declare  the  punishment  of  trea- 
son, but  no  attainder  of  treason  shall  work  corruption  of  blood,  or 
forfeiture  except  during  thr  life  of  the  person  attainted. 

ARTICLE  IV. 

Section  1.  Full  faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  proceedings  of  every  other 
state.  And  the  congress  may  by  general  laws  prescribe  the  man- 
ner in  which  such  acts,  records  and  proceedings  shall  be  proved, 
and  the  effect  thereof. 

Section  2.  The  citizens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  states. 

A  person  charged  in  any  state  with  treason,  felony,  or  other 

*  Annulled.    See  11th  Amendment 
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crime,  who  shall  flee  from  justice,  and  be  found  ih  another  state, 
shall  on  demand  of  the  executive  authority  of  the  state  from  which 
he  fled,  be  delivered  up,  to  be  removed  to  the  state  having  jurisdic- 
tion of  the  crime. 

No  person  held  to  service  or  labor  in  one  state,  under  the  laws 
thereof,  escaping  into  another,  shall,  in  consequence  of  any  law  or 
regulation  therein,  be  discharged  from  such  service  or  labor,  but 
shall  be  delivered  up  on  claim  of  the  party  to  whom  such  service 
or  labor  may  be  due. 

Section  3.  New  states  may  be  admitted  by  the  congress  into 
this  Union ;  but  no  new  state  shall  be  formed  or  erected  within  the 
jurisdiction  of  any  other  state;  nor  any  state  be  formed  by  the 
junction  of  two  or  more  states,  or  parts  of  states,  without  the  con- 
sent of  the  legislatures  of  the  states  concerned  as  well  as  of  the 
congress. 

The  congress  shall  have  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property 
belonging  to  the  United  States ;  and  nothing  in  this  constitution 
shall  be  so  construed  as  to  prejudice  any  claims  of  the  United 
States,  or  of  any  particular  state. 

Section  4.  The  United  States  shall  guarantee  to  every  state 
in  this  Union  a  republican  form  of  government,  and  shall  protect 
each  of  them  against  invasion ;  and  on  application  of  the  legislature, 
or  of  the  executive  (when  the  legislature  cannot  be  convened) 
against  domestic  violence. 

ARTICLE  V. 

The  congress,  whenever  two-thirds  of  both  houses  shall  deem  it 
necessary,  shall  propose  amendments  to  this  constitution,  or,  on  the 
application  of  the  legislatures  of  two-thirds  of  the  several  states, 
shall  call  a  convention  for  proposing  amendments,  which,  in  either 
case,  shall  be  valid  to  all  intents  and  purposes,  as  part  of  this  con- 
stitution, when  ratified  by  the  legislatures  of  three-fourths  of  the 
several  states,  or  by  conventions  in  three-fourths  thereof,  as  the  one 
or  the  other  mode  of  ratification  may  be  proposed  by  the  congress ; 
provided  that  no  amendment  which  may  be  made  prior  to  the  year 
one  thousand  eight  hundred  and  eight  shall  in  any  manner  affect 
the  first  and  fourth  clauses  in  the  ninth  section  of  the  first  article ; 


16  CONSTITUTION  OF  THE  UNITED  STATES. 

and  that  no  state,  without  its  consent,  shall  be  deprived  of  its  equal 
suffrage  in  the  senate. 

ARTICLE  VI. 

All  debts  contracted  and  engagements  entered  into,  before  the 
adoption  of  this  constitution,  shall  be  as  valid  against  the  United 
States  under  this  constitution,  as  under  the  confederation. 

This  constitution,  and  the  laws  of  the  United  States  which  shall 
be  made  in  pursuance  thereof:  and  all  treaties  made,  or  which  shall 
be  made,  under  the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land ;  and  the  judges  in  every  state  shall  be 
bound  thereby,  any  thing  in  the  constitution  or  laws  of  any  state  to 
the  contrary  notwithstanding. 

The  senators  and  representatives  before  mentioned,  and  the  Mem- 
bers of  the  several  state  legislatures,  and  all  executive  and  judicial 
officers,  both  of  the  United  States  and  of  the  several  states,  shall  be 
bound  by  oath  or  affirmation,  to  (support  this  constitution ;  but  no 
religious  test  shall  ever  be  required  as  a  qualification  to  any  office 
or  public  trust  under  the  United  States. 

ARTICLE  VII. 

The  ratification  of  the  conventions  of  nine  states,  shall  be  suf- 
ficient for  the  establishment  of  this  constitution  between  the  states 
so  ratifying  the  same. 
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ARTICLE  I. 


Congress  shall  make  no  law  respecting  an  establishment  of  re- 
ligion, or  prohibiting  the  free  exercise  thereof;  or  abridging  the 
freedom  of  speech,  or  of  the  press ;  or  the  right  of  the  people 
peaceably  to  assemble,  and  to  petition  the  government  for  a  redress 
of  grievances. 

*  ARTICLE  n. 

A  well  regulated  militia  being  necessary  to  the  security  of  a 
free  state,  the  right  of  the  people  to  keep  and  bear  arms  shall  not 
be  infringed. 

ARTICLE  HI. 

No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house 
without  the  consent  of  the  owner,  nor  in  time  of  war,  but  in  a  man- 
ner to  be  prescribed  by  law. 

ARTICLE  IV. 

The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures,  shall 
not  be  violated,  and  no  warrant  shall  issue,  but  upon  probable 
cause,  supported  by  oath  or  affirmation,  and  particularly  describ- 
ing the  place  to  be  searched,  and  the  persons  or  things  to  be  seized. 

ARTICLE  V. 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a  grand 
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jury,  except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the 
militia,  when  in  actual  service  in  time  of  war  or  public  danger,  nor 
shall  any  person  be  subject  for  the  same  offence  to  be  twice  put  in 
jeopardy  of  life  or  limb ;  nor  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself,  nor  be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law ;  nor  shall  private  property 
be  taken  for  public  (use  without  just  compensation. 

ARTICLE  VI 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to 
a  speedy  and  public  trial,  by  an  impartial  jury  of  the  state  and  dis- 
trict wherein  the  crime  shall  have  been  committed,  which  district 
shall  have  been  previously  ascertained  by  law,  and  to  be  informed 
of  the  nature  and  cause  of  the  accusation ;  to  be  confronted  with 
the  witnesses  against  him ;  to  have  compulsory  process  for  obtain- 
ing witnesses  in  his  favor,  and  to  have  the  assistance  of  counsel  for 
his  defence. 

ARTICLE  VII. 

In  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved, 
and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States,  than  according  to  the  rules  of  the 
common  law. 

ARTICLE  Vm. 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed, 
nor  cruel  and  unusual  punishments  inflicted. 

ARTICLE  IX. 

The  enumeration,  in  the  constitution,  of  certain  rights,  shall  not 
be  construed  to  deny  or  disparage  others  retained  by  the  people. 

ARTICLE  X. 

The  powers  not  delegated  to  the  United  States  by  the  constitu- 
tion, nor  prohibited  by  it  to  the  states,  are  reserved  to  the  states 
respectively,  or  to  the  people. 
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ARTICLE  XI. 

The  judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens  of  another  state,  or  by 
citizens  or  subjects  of  any  foreign  state. 

ARTICLE  XII. 

The  electors  shall  meet  in  their  respective  states,  and  vote  by 
ballot  for  president  and  vice  president,  one  of  whom,  at  least,  shall 
not  be  an  inhabitant  of  the  same  state  with  themselves ;  they  shall 
name  in  their  ballots  the  person  voted  for  as  president,  and  in  dis- 
tinct ballots  the  person  voted  for  as  vice  president,  and  they  shall 
make  distinct  lists  of  all  persons  voted  for  as  president,  and  of  all 
persons  voted  for  as  vice  president,  and  of  the  number  of  votes  for 
each,  which  list  they  shall  sign  and  certify,  and  transmit  sealed  to 
the  seat  of  the  government  of  the  United  States,  directed  to  the 
president  of  the  senate ; — the  president  of  the  senate  shall,  in  the 
presence  of.  the  senate  and  house  of  representatives,  open  all  the 
certificates  and  the  votes  shall  then  be  counted ; — the  person  having 
the  greatest  number  of  votes  for.  president,  shall  be  the  president, 
if  such  number  be  a  majority  of  the  whole  number  of  electors 
appointed;  and  if  no  person  have  such  majority,  then  from  the 
persons  having  the  highest  numbers  not  exceeding  three  on  the  list 
of  those  voted  for  as  president,  the  house  of  representatives  shall 
choose  immediately,  by  ballot,  the  president.  But  in  choosing  the 
president,  the  votes  shall  be  taken  by  states,  the  representation 
from  each  state  having  one  vote ;  a  quorum  for  this  purpose  shall 
consist  of  a  member  or  members  from  two-thirds  of  the  states,  and 
a  majority  of  all  the  states  shall  be  necessary  to  a  choice.  And  if 
the  house  of  representatives  shall  not  choose  a  president  whenever 
the  right  of  choice  shall  devolve  upon  them,  before  the  fourth  day 
of  March  next  following,  then  the  vice  president  shall  act  as  presi- 
dent, as  in  the  case  of  the  death  or  other  constitutional  disability  of 
the  president.  The  person  having  the  greatest  number  of  votes  as 
vice  president,  shall  be  the  vice  president,  if  such  number  be  a 
majority  of  the  whole  number  of  electors  appointed,  and  if  no  per- 
son have  a  majority,  then  from  the  two  highest  numbers  on  the  list, 
the  senate  shall  choose  the  vice  president ;  a  quorum  for  the  pur- 
pose shall  consist  of  two-thirds  of  the  whole  number  of  senators, 
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and  a  majority  of  the  whole  number  shall  be  necessary  to  a  choice. 
But  no  person  constitutionally  ineligible  to  the  office  of  president 
shall  be  eligible  to  that  of  vice  president  of  the  United  States. 

ARTICLE  XIH. 

Section  1.  Neither  slavery  nor  involuntary  servitude,  except 
as  a  punishment  for  crime,  whereof  the  party  shall  have  been  duly 
convicted,  shall  exist  within  the  United  States,  or  any  place  subject 
to  their  jurisdiction. 

Section  2.  Congress  shall  have  power  to  enforce  this  article 
by  appropriate  legislation. 


ORGANIC   ACT 


Of  THE 


TERKITORY  OF  MONTANA. 


AN  ACT  to  provide  a  temporary  government  for  the  Territory  of  Montana. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That 
all  that  part  of  the  territory  of  the  United  States  included  within 
the  limits,  to  wit :  commencing  at  a  point  formed  bj  the  intersec- 
tion of  the  twenty-seventh  degree  of  longitude  west  from  Washing- 
ton with  the  forty-fifth  degree  of  north  latitude ;  thence  due  west 
on  said  forty-fifth  degree  of  latitude  to  a  point  formed  by  its  inter- 
section with  the  thirty-fourth  degree  of  longitude  west  from  Wash- 
ington ;  thence  due  south  along  said  thirty-fourth  degree  of  longi- 
tude to  its  intersection  with  the  forty-fourth  degree  and  thirty  min- 
utes of  north  latitude;  thence  due  west  along  said  forty-fourth 
degree  and  thirty  minutes  of  north  latitude  to  a  point  formed  by 
its  intersection  with  the  crest  of  the  Rocky  mountains ;  thence  fol- 
lowing the  crest  of  the  Rocky  mountains  northward  till  its  intersec- 
tion with  the  Bitter  Root  mountains ;  thence  northward  along  the 
crest  of  said  Bitter  Root  mountains  to  its  intersection  with  the 
thirty-ninth  degree  of  longitude  west  from  Washington;  thence 
along  said  thirty-ninth  degree  of  longitude  northward  to  the  bound- 
ary line  of  the  British  possessions;  thence  eastward  along  said 
boundary  line  to  the  twenty-seventh  degree  of  longitude  west  from 
Washington ;  thence  southward  along  said  twenty-seventh  degree 
of  longitude  to  the  place  of  beginning,  bd,  and  the  same  is,  hereby 
created  into  a  temporary  government  by  the  name  of  the  Territory 
of  Montana :  Provided,  That  nothing  in  this  act  contained  shall 
be  construed  to  inhibit  the  government  of  the  United  States  from 
dividing  said  Territory  or  changing  its  boundaries  in  such  manner 
and  at  such  time  as  Congress  shall  deem  convenient  and  proper,  or 
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from  attaching  any  portion  of  said  Territory  to  any  other  State  or 
Territory  of  the  Ujrited  States :  Provided,  further,  That  nothing 
in  this  act  contained  shall  be  construed  to  impair  the  rights  of  per- 
son or  property  now  pertaining  to  the  Indians  in  said  Territory  so 
long  as  such  rights  shall  remain  unextinguished  by  treaty  between 
the  United  States  and  such  Indians,  or  to  include  any  territory 
which,  by  treaty  with  any  Indian  tribes,  is  not,  without  the  consent 
of  said  tribe,  to  be  included  within  the  territorial  limits  or  jurisdic- 
tion of  any  State  or  Territory ;  but  all  such  territory  shall  be  ex- 
cepted out  of  the  boundaries,  and  constitute  no  part  of  the  Territory 
of  Montana,  until  said  tribe  shall  signify  their  assent  to  the  Presi- 
dent of  the  United  States  to  be  included  within  said  Territory,  or 
to  affect  the  authority  of  the  government  of  the  United  States  to 
make  any  regulations  respecting  such  Indians,  their  lands,  property, 
or  other  rights,  by  treaty,  law,  or  otherwise,  which  it  would  have 
been  competent  for  the  government  to  make  if  this  act  had  never 


Sec,  2.  And  be  it  further  enacted,  That  the  executive  power 
and  authority  in  and  over  said  Territory  of  Montana  shall  be  vested 
in  a  governor,  who  shall  hold  his  office  for  four  years,  and  until  his 
successor  shall  be  appointed  and  qualified,  unless  sooner  removed 
by  the  President  of  the  United  States.  The  governor  shall  reside 
within  said  Territory,  and  shall  be  commander-in-chief  of  the  mili- 
tia and  superintendent  of  Indian  affairs  thereof.  He  may  grant 
pardons  and  respites  for  offences  against  the  laws  of  said  Territory, 
and  reprieve  for  offences  against  the  laws  of  the  United  States, 
until  the  decision  of  the  President  of  the  United  States  can  be 
made  known  thereon ;  he  shall  commission  all  officers  who  shall  be 
appointed  to  office  under  the  laws  of  the  said  Territory,  and  shall 
take  care  that  the  laws  be  faithfully  executed. 

Sec.  3.  And  be  it  further  enacted,  That  there  shall  be  a  secre- 
tary of  said  Territory,  who  shall  reside  therein,  and  hold  his  office 
for  four  years,  unless  sooner  removed  by  the  President  of  the 
United  States ;  he  shall  record  and  preserve  all  laws  and  proceed- 
ings of  the  legislative  assembly  hereinafter  constituted,  and  all  the 
acts  and  proceedings  of  the  governor  in  his  executive  department ; 
he  shall  transmit  one  copy  of  the  laws  and  journals  of  the  legisla- 
tive assembly  within  thirty  days  after  the  end  of  each  session,  and 
one  copy  of  the  executive  proceedings  and  official  correspondence 
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semi-annually,  on  the  first  days  of  January  and  July  in  each  year, 
to  the  President  of  the  United  States,  and  two  copies  of  the  laws  to 
the  President  of  the  Senate  and  to  the  Speaker  of  the  House  of 
Representatives,  for  the  use  of  Congress.  And  in  case  of  the 
death,  removal,  resignation,  or  absence  of  the  governor  from  the 
Territory,  the  secretary  shall  be,  and  he  is  hereby,  authorized  and 
required  to  execute  and  perform  all  the  powers  and  duties  of  the 
governor  during  *uch  vacancy  or  absence,  or  until  another  governor 
shall  be  duly  appointed  and  qualified  to  fill  such  vacancy. 

Sec.  4.  And  be  it  further  enacted.  That  the  legislative  power 
and  authority  of  said  Territory  shall  be  vested  in  the  governor  and 
a  legislative  assembly.  The  legislative  assembly  shall  consist  of  a 
council  and  house  of  representatives.  The  council  shall  consist  of 
seven  members,  having  the  qualifications  of  voters,  as  hereinafter 
prescribed,  whose  term  of  service  shall  continue  two  years.  The 
house  of  representatives  shall,  at  its  first  session,  consist  of  thirteen 
members,  possessing  the  same  qualifications  as  prescribed  for  the 
members  of  the  council,  and  whose  term  of  service  shall  continue 
one  year.  The  number  of  representatives  may  be  increased  by  the 
legislative  assembly,  from  time  to  time,  to  twenty-six,  in  proportion 
to  the  increase  of  qualified  voters ;  and  the  council,  in  like  manner, 
to  thirteen.  An  apportionment  shall  be  made,  as  nearly  equal  as 
practicable,  among  the  several  counties  or  districts  for  the  election 
of  the  council  and  representatives,  giving  to  each  section  of  the 
Territory  representation  in  the  ratio  of  its  qualified  voters  as  nearly 
as  may  be.  And  the  members  of  the  council  and  of  the  house  of 
representatives  shall  reside  in,  and  be  inhabitants  of,  the  district  or 
county  or  counties  for  which  they  may  be  elected  respectively. 
Previous  to  the  first  election  the  governor  shall  cause  a  census  or 
enumeration  of  the  inhabitants  and  qualified  voters  of  the  several 
counties  and  districts  of  the  Territory  to  be  taken  by  such  persons 
and  in  such  mode  as  the  governor  shall  designate  and  appoint,  and 
the  person  so  appointed  shall  receive  a  reasonable  compensation 
therefor.  And  the  first  election  shall  be  held  at  such  time  and 
places,  and  be  conducted  in  such  manner,  both  as  to  the  persons 
who  shall  superintend  such  election  and  the  returns  thereof,  as  the 
governor  shay  appoint  and  direct ;  and  he  shall  at  the  same  time 
declare  the  number  of  members  of  the  council  and  house  of  repre- 
sentatives to  which  each  of  the  counties  or  districts  shall  be  entitled 
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under  this  act.  The  persons  having  the  highest  number  of  legal 
votes  in  each  of  the  said  council  districts,  respectively,  for  members 
of  the  council,  shall  be  declared  by  the  governor  to  be  duly  elected 
to  the  council ;  and  the  persons  having  the  highest  number  of  legal 
votes  for  the  house  of  representatives  in  each  of  said  representative 
districts,  respectively,  shall  be  declared  by  the  governor  to  be  duly 
elected  members  of  said  house :  Provided,  That  in  case  two  or 
more  persons  voted  for  shall  have  an  equal  number  of  votes,  and  in 
case  a  vacancy  shall  otherwise  occur  in  either  branch  of  the  legis- 
lative assembly,  the  governor  shall  order  a  new  election.  And  the 
persons  thus  elected  to  the  legislative  assembly  shall  meet  at  such 
place  and  on  such  day  as  the  governor  shall  appoint ;  but  thereafter 
the  time,  place,  and  manner  of  holding  and  conducting  all  elections 
by  the  people,  and  the  apportioning  the  representation  in  the  sev- 
eral counties  or  districts  to  the  council  and  house  of  representatives, 
according  to  the  number  of  qualified  voters,  shall  be  prescribed  by 
law,  as  well  as  the  day  of  the  commencement  of  the  regular  ses- 
sions of  the  legislative  assembly :  Provided,  That  no  session  in 
any  one  year  shall  exceed  the  term  of  forty  days,  except  the  first 
session,  which  may  continue  sixty  days. 

Sec.  5.  And  be  it  further  enacted,  That  all  citizens  of  the 
United  States,  and  those  who  have  declared  their  intentions  to  be- 
come such,  and  who  are  otherwise  described  and  qualified  under  the 
fifth  section  of  the  act  of  Congress  providing  for  a  temporary  gov- 
ernment for  the  Territory  of  Idaho,  approved  March  third,  eighteen 
hundred  and  sixty-three,  shall  be  entitled  to  vote  at  said  first  elec- 
tion, and  shall  be  eligible  to  any  office  within  the  said  Territory ; 
but  the  qualifications  of  voters,  and  of  holding  office,  at  all  subse- 
quent elections,  shall  be  such  as  shall  be  prescribed  by  the  legisla- 
tive assembly. 

,  Sec.  6.  And  be  it  further  enacted,  That  the  legislative  power 
of  the  Territory  shall  extend  to  all  rightful  subjects  of  legislation 
consistent  with  the  Constitution  of  the  United  States  and  the  pro- 
visions of  this  act ;  but  no  law  shall  be  passed  interfering  with  the 
primary  disposal  of  the  soil ;  no  tax  shall  be  imposed  upon  the 
property  of  the  United  States,  nor  shall  the  lands  or  other  property 
of  non-residents  be  taxed  higher  than  the  lands  or  other  property 
of  residents.  Every  bill  which  shall  have  passed  the1  council  and 
house  of  representatives  of  the  said  Territory  shall,  before  it  be- 
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comes  a  law,  be  presented  to  the  governor  of  the  Territory.  If  he 
approve,  he  shall  sign  it;  but  if  not,  he  shall  return  it,  with  his 
objections,  to  the  house  in  which  it  originated,  who  shall  enter  the 
objections  at  large  upon  their  journal  and  proceed  to  reconsider  it. 
If,  after  such  reconsideration,  two-thirds  of  that  house  shall  agree 
to  pass  the  bill,  it  shall  be  sent,  together  with  the  objections,  to  the 
other  house,  by  which  it  shall  likewise  be  reconsidered,  and,  if  ap- 
proved by  two-thirds  of  that  house,  it  shall  become  a  law.  But  in 
all  such  cases  the  votes  of  both  houses  shall  be  determined  by  yeas 
and  nays,  to  be  entered  on  the  journal  of  each  house,  respectively. 
If  any  bill  shall  not  be  returned  by  the  governor  within  three  days 
(Sundays  excepted)  after  it  shall  have  been  presented  to  him,  the 
same  shall  be  a  law,  in  like  manner  as  if  he  bad  signed  it,  unless 
the  assembly,  by  adjournment,  prevent  its  return ;  in  which  case  it 
shall  not  be  a  law  :  Provided,  That  whereas  slavery  is  prohibited 
in  said  Territory  by  act  of  Congress  of  June  nineteenth,  eighteen 
hundred  and  sixty-two,  nothing  herein  contained  shall  be  construed 
to  authorize  or  permit  its  existence  therein. 

Sec.  7.  And  be  it  further  enacted,  That  all  township,  dis- 
trict, and  county  officers,  not  herein  otherwise  provided  for,  shall  < 
be  appointed  or  elected,  as  the  case  may  be,  in  such  manner  as  shall, 
be  provided  by  the  governor  and  legislative  assembly  of  the  Terri-r 
tory  of  Montana.  The  governor  shall  nominate,  and,  by  and. with , 
the  advice  and  consent  of  the  legislative  council,  appoint  all  officers  . 
not  herein  otherwise  provided  for ;  and  in  the  first  instance  the  gov- 
ernor  alone  may  appoint  all  said  officers,  who  shall  hold  their  offices  - 
until  the  end  of  the  first  session  of  the  legislative  assembly,  and  > 
shall  lay  off  the  necessary  districts  for  members  of  the  council  and  < 
house  of  representatives,  and  all  other  officers. 

Sec.  8.  And  be  it  further  enacted,  That  no  member  of  the  - 
legislative  assembly  shall  hold  or  be  appointed  to  any  office  which 
shall  have  been  created,  or  the  salary  or  emoluments  of  which  shall 
have  been  increased  while  he  was  a  member,  during  the-  term  for 
which  he  was  elected,  and  for  one  year  after  the  expiration  of  such 
term ;  but  this  restriction  shall  not  be  applicable  to  members  of  the 
first  legislative  assembly.  And  no  person  holding  a  commission  or 
appointment  under  the  United  States,  except  postmasters,  shall  be 
a  member  of  the  legislative  assembly,  or  shall  hold  any, office  under 
the  government  of  said  Territory. 
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Sec.  9.  And  be  it  further  enacted,  That  the  judicial  power  of 
said  Territory  shall  be  vested  in  a  supreme  court,  district  courts, 
probate  courts,  and  in  justices  of  the  peace.  The  supreme  court 
shall  consist  of  a  chief  justice  and  two  associate  justices,  any  two  of 
whom  shall  constitute  a  quorum,  and  who  shall  hold  a  term  at  the 
seat  of  government  of  said  Territory  annually;  and  they  shall  hold 
their  offices  during  the  period  of  four  years,  and  until  their  success- 
ors shall  be  appointed  and  qualified.  The  said  Territory  shall  be 
divided  into  three  judicial  districts,  and  a  district  court  shall  be 
held  in  each  of  said  districts  by  one  of  the  justices  of  the  supreme 
court  at  such  times  and  places  as  may  be  prescribed  by  law ;  and 
the  said  judges  shall,  after  their  appointments,  respectively,  reside 
in  the  districts  which  shall  be  assigned  them.  The  jurisdiction  of 
the  several  courts  herein  provided  for,  both  appellate  and  original, 
and  that  of  the  probate  courts  and  of  justices  of  the  peace,  shall  be 
limited  by  law :  Provided,  That  justices  of  the  peace  shall  not 
have  jurisdiction  of  any  matter  in  controversy  when  the  title  of 
land  may  be  in  dispute,  or  where  the  debt  or  sum  claimed  shall 
exceed  one  hundred  dollars;  and  the  said  supreme  and  district 
courts,  respectively,  shall  possess  chancery  as  well  as  common  law 
jurisdiction.  Each  district  court,  or  the  judge  thereof,  shall  ap- 
point its  clerk,  who  shall  also  be  the  register  in  chancery,  and  shall 
keep  his  office  at  the  place  where  the  court  may  be  held.  Writs  of 
error,  bills  of  exceptions,  and  appeals,  shall  be  allowed  in  all  cases 
from  the  final  decisions  of  said  district  courts  to  the  supreme  court, 
under  such  regulations  as  may  be  prescribed  by  law.  The  supreme 
court,  or  the  justices  thereof,  shall  appoint  its  own  clerk;  and 
every  clerk  shall  hold  his  office  at  the  pleasure  of  the  court  for 
which  he  shall  have  been  appointed.  Writs  of  error  and  appeals 
from  the  final  decisions  of  said  supreme  court  shall  be  allowed,  and 
may  be  taken  to  the  Supreme  Court  of  the  United  States,  in  the 
same  manner  and  under  the  same  regulations  as  from  the  circuit 
courts  of  the  United  States,  where  the  value  of  the  property,  or  the 
amount  in  controversy,  to  be  ascertained  by  the  oath  or  affirmation 
of  either  party,  or  other  competent  witnesses,  shall  exceed  one 
thousand  dollars,  except  that  a  writ  of  error  or  appeal  shall  be 
allowed  to  the  Supreme  Court  of  the  United  States  from  the  de- 
cision of  the  said  supreme  court  created  by  this  act,  or  of  any  judge 
thereof,  or  of  the  district  courts  created  by  this  act,  or  of  any  judge 
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thereof,  upon  any  writs  of  habeas  corpus  involving  the  question  of 
personal  freedom.  And  each  of  the  said  district  courts  shall  have 
and  exercise  the  same  jurisdiction,  in  all  cases  arising  under  the 
Constitution  and  laws  of  the  United  States,  as  is  vested  in  the  cir- 
cuit and  district  courts  of  the  United  States ;  and  the  first  six  days 
of  every  term  of  said  courts,  or  so  much  thereof  as  shall  be  neces- 
sary, shall  be  appropriated  to  the  trial  of  causes  arising  under  the 
said  Constitution  and  laws ;  and  writs  of  error  and  appeal  in  all 
such  cases  shall  be  made  to  the  supreme  court  of  said  Territory  the 
same  as  in  other  cases.  The  said  clerks  shall  receive,  in  all  such 
eases,  the  same  fees  which  the  clerks  of  the  district  courts  of  Wash- 
ington Territory  now  receive  for  similar  services. 

Sbc.  10.  And  be  it  further  enacted,  That  there  shall  be  ap- 
pointed an  attorney  for  said  Territory,  who  shall  continue  in  office 
four  years,  and  until  his  successor  shall  be  appointed  and  qualified, 
unless  sooner  removed  by  the  President  of  the  United  States,  and 
who  shall  receive  the  same  fees  and  salary  as  the  attorney  of  the 
United  States  for  the  present  Territory  of  Washington.  There 
shall  also  be  a  marshal  for  the  Territory  appointed,  who  shall  hold 
his  office  for  four  years,  and  until  his  successor  shall  be  appointed 
and  qualified,  unless  sooner  removed  by  the  President  of  the  United 
States,  and  who  shall  execute  all  processes  issuing  from  the  said 
courts  when  exercising  their  jurisdiction  as  circuit  and  district 
courts  of  the  United  States.  He  shall  perform  the  duties,  be  sub- 
ject to  the  same  regulations  and  penalties,  and  be  entitled  to  the 
same  fees  as  the  marshal  of  the  district  court  of  the  United  States 
for  the  present  Territory  of  Washington,  and  shall,  in  addition,  be 
paid  two  hundred  dollars  annually  as  a  compensation  for  extra 
services.  There  shall  also  be  appointed  by  the  President  of  the 
United  States,  by  and  with  the  advice  and  consent  of  the  Senate, 
a  surveyor  general  for  said  Territory,  who  shall  locate  his  office  at 
such  place  as  the  Secretary  of  the  Interior  shall  from  time  to  time 
direct,  and  whose  duties,  powers,  obligations,  responsibilities,  com- 
pensation, and  allowances  for  clerk  hire,  office  rent,  fuel,  and  inci- 
dental expenses,  shall  be  the  same  as  those  of  the  surveyor  general 
of  New  Mexico,  under  the  direction  of  the  Secretary  of  the  Interior, 
and  such  instructions  as  he  may  from  time  to  time  deem  it  advisable 
if  give. 

Sbc.  11.     And  be  it  further  enacted,  That  the  governor,  seore- 
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tary,  chief  justice,  and  associate  justices,  attorney,  and  marshal 
shall  be  appointed  by  the  President  of  the  United  States,  by  and 
with  the  advice  and  consent  of  the  Senate.  The  governor  and  sec- 
retary to  be  appointed  as  aforesaid  shall,  before  they  act  as  such, 
respectively,  take  an  oath  or  affirmation  before  the  district  judge, 
or  some  justice  of  the  peace  in  the  limits  of  said  Territory,  duly 
authorized  to  administer  oaths  and  affirmations  by  the  laws  now  in 
force  therein,  or  before  the  chief  justice  or  some  associate  justice  of 
the  Supreme  Court  of  the  United  States,  to  support  the  Constitu- 
tion of  the  United  States,  and  faithfully  to  discbarge  the  duties  of 
their  respective  offices ;  whioh  said  oaths,  when  so  taken,  shall  be 
certified  by  the  person  by  whom  the  same  shall  be  taken ;  and  such 
certificates  shall  be  received  and  recorded  by  the  said  secretary 
among  the  executive  proceedings ;  and  the  chief  justice  and  asso- 
ciate justices,  and  all  civil  officers  in  said  Territory,  before  they  act 
as  such,  shall  take  a  like  oath  or  affirmation  before  the  said  gov- 
ernor, or  secretary,  or  some  judge  or  justice  of  the  peace  of  the 
Territory  who  may  be  duly  commissioned  or  qualified,  or  before  the 
chief  justice  or  some  associate  justice  of  the  Supreme  Court  of  the 
United  States,  which  said  oath  or  affirmation  shall  be  certified  and 
transmitted  by  the  person  taking  the  same  to  the  secretary,  to  be 
by  him  recorded  as  aforesaid;  and  afterwards  the  like  oath  or 
affirmation  shall  be  taken,  certified,  and  recorded  in  such  manner 
and  form  as  may  be  prescribed  by  law.  And  any  person  who  has 
heretofore  been  appointed  chief  justice  or  associate  justice  of  the 
Territory  of  Idaho,  who  has  not  yet  taken  the  oath  of  office,  as 
prescribed  by  the  act  organizing  said  Territory,  may  take  said  oath 
or  affirmation  before  the  chief  justice  or  some  associate  justice  of 
the  Supreme  Court  of  the  United  States.  The  governor  shall 
receive  an  anunal  salary  of  two  thousand  five  hundred  dollars ;  the 
ohief  justice  and  associate  justice  shall  receive  an  annual  salary  of 
two  thousand  five  hundred  dollars ;  the  secretary  shall  receive  an 
annual  salary  of  two  thousand  dollars.  The  said  salaries  shall  be 
paid  quarter  yearly  from  the  dates  of  the  respective  appointments 
at  the  treasury  of  the  United  States ;  but  no  payment  shall  be  made 
until  said  officers  shall  have  entered  upon  the  duties  of  their  respec- 
tive appointments.  The  members  of  the  legislative  assembly  shall 
be  entitled  to  receive  four  dollars  each  per  day  during  their  attend- 
ance at  the  sessions  thereof,  and  four  dollars  each  for  every  twenty 
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miles'  travel  in  going  to  and  returning  from  said  sessions,  estimated 
according  to  the  nearest  usually  travelled  route ;  and  an  additional 
allowance  of  four  dollars  per  day  shall  be  paid  to  the  presiding  offi- 
cer of  each  house  for  each  day  he  shall  so  preside.  And  a  chief 
clerk,  one  assistant  clerk,  one  engrossing  and  one  enrolling-  clerk, 
a  sergeant-at-arms  and  doorkeeper  may  be  chosen  for  each  house ; 
and  the  chief  clerk  shall  receive  four  dollars  per  day,  and  the  other 
officers  three  dollars  per  day  during  the  session  of  the  legislative 
assembly ;  but  no  other  officers  shall  be  paid  by  the  United  States : 
Provided,  That  there  shall  be  but  one  session  of  the  legislative 
assembly  annually,  unless,  on  an  extraordinary  occasion,  the  gov- 
ernor shall  think  proper  to  call  the  legislative  assembly  together. 
There  shall  be  appropriated  annually  the  usual  sum,  to  be  expended 
by  the  governor,  to  defray  the  contingent  expenses  of  the  Territory, 
including  the  salary  of  the  clerk  of  the  executive  department. 
And  there  shall  also  be  appropriated  annually  a  sufficient  sum,  to 
be  expended  by  the  secretary  of  the  Territory,  and  upon  an  estimate 
to  be  made  by  the  Secretary  of  the  Treasury  of  the  United  States, 
to  defray  the  expenses  of  the  legislative  assembly,  the  printing  of 
the  laws,  and  other  incidental  expenses.  And  the  governor  and 
secretary  of  the  Territory  shall,  in  the  disbursement  of  all  moneys 
intrusted  to  them,  be  governed  solely  by  the  instructions  of  the 
Secretary  of  the  Treasury  of  the  United  States,  and  shall  semi- 
annually account  to  the  said  Secretary  for  the  manner  in  which  the 
aforesaid  moneys  shall  have  been  expended ;  and  no  expenditure 
shall  be  made  by  said  legislative  assembly  for  objects  not  specially 
authorized  by  the  acts  of  Congress  making  appropriations,  nor 
beyond  the  sums  thus  appropriated  for  such  objects. 

Sbc.  12.  And  be  it  further  enacted,  That  the  legislative  as- 
sembly of  the  Territory  of  Montana  shall  hold  its  first  session  at 
such  time  and  place  in  said  Territory  as  the  governor  thereof  shall 
appoint  and  direct ;  and  at  said  first  session,  or  as  soon  thereafter 
as  they  shall  deem  expedient,  the  governor  and  legislative  assembly 
shall  proceed  to  locate  and  establish  the  seat  of  government  for 
said  Territory  at  such  place  as  they  may  deem  eligible :  Provided^ 
That  the  seat  of  government  fixed  by  the  governor  and  legislative 
assembly  shall  not  be  at  any  time  changed  except  by  an  act  of  the 
said  assembly,  duly  passed,  and  which  shall  be  approved,  after  due 
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notice,  at  the  first  general  election  thereafter,  by  a  majority  of  the 
legal  votes  cast  on  that  question. 

Seo.  13.  And  be  it  further  enacted,  That  a  delegate  to  the 
House  of  Representatives  of  the  United  States,  to  serve  for  the 
term  of  two  years,  who  shall  be  a  citizen  of  the  United  States, 
may  be  elected  by  the  voters  qualified  to  elect  members  of  the  leg- 
islative assembly,  who  shall  be  entitled  to  the  same  rights  and 
privileges  as  are  exercised  and  enjoyed  by  the  delegates  from  the 
several  other  Territories  of  the  United  States  to  the  said  House  of 
Representatives ;  but  the  delegate  first  elected  shall  hold  his  seat 
only  during  the  term  of  the  Congress  to  which  he  shall  be  elected. 
The  first  election  shall  be  held  at  such  time  and  places,  and  be  con- 
ducted in  such  manner,  as  the  governor  shall  appoint  and  direct ; 
and  at  all  subsequent  elections  the  time  and  places,  and  manner  of 
holding  the  elections,  shall  be  prescribed  by  law.  The  person  hav- 
ing the  greatest  number  of  legal  votes  shall  be  declared  by  the 
governor  to  be  duly  elected,  and  a  certificate  thereof  shall  be  given 
accordingly.  That  the  Constitution  and  all  laws  of  the  United 
States,  which  are  not  locally  inapplicable,  shall  have  the  same 
force  and  effect  within  the  said  Territory  of  Montana  as  elsewhere 
within  the  United  States. 

Sec.  14.  And  be  it  further  enacted,  That  when  the  lands  in 
the  said  Territory  shall  be  surveyed  under  the  direction  of  the 
government  of  the  United  States,  preparatory  to  bringing  the  same 
into  market,  sections  numbered  sixteen  and  thirty-six  in  each  town- 
ship in  said  Territory  shall  be,  and  the  same  are  hereby,  reserved 
for  the  purpose  of  being  applied  to  schools  in  said  Territory  and  in 
the  States  and  Territories  hereafter  to  be  erected  out  of  the  same. 

Sec.  15.  And  be  it  further  enacted,  That,  until  otherwise 
provided  by  law,  the  governor  of  said  Territory  may  define  the 
judicial  districts  of  said  Territory,  and  assign  the  judges  who  may 
be  appointed  for  said  Territory  to  the  several  districts,  and  also  ap- 
point the  times  and  places  for  holding  courts  in  the  several  counties 
or  sub-divisions  in  each  of  said  judicial  districts,  by  proclamation 
to  be  issued  by  him ;  but  the  legislative  assembly,  at  their  first  or 
any  subsequent  session,  may  organize,  alter,  or  modify  such  judicial 
districts,  and  assign  the  judges,  and  alter  the  times  and  places  of 
holding  the  courts,  as  to  them  shall  seem  proper  and  convenient. 
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Sec  .  16.  And  be  it  further  enacted,  That  all  officers  to  be 
appointed  by  the  President  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate,  for  the  Territory  of  Montana, 
who,  by  virtue  of  the  provisions  of  any  law  now  existing,  or  which 
may  be  enacted  by  Congress,  are  required  to  give  security  for 
moneys  that  may  be  intrusted  with  them  for  disbursement,  shall 
give  such  security  at  such  time  and  in  such  manner  as  the  Secre- 
tary of  the  Treasury  may  prescribe. 

Sec.  17.  And  be  U  further  enacted,  That  all  treaties,  laws, 
and  other  engagements  made  by  the  government  of  the  United 
States  with  the  Indian  tribes  inhabiting  tlje  Territory  embraced 
within  the  provisions  of  this  act,  shall  be  faithfully  and  rigidly  ob- 
served, anything  contained  in  this  act  to  the  contrary  notwithstand- 
ing ;  and  that  the  existing  agencies  and  superintendences  of  said 
Indians  be  continued,  with  the  same  powers  and  duties  which  are 
now  prescribed  by  law,  except  that  the  President  of  the  United 
States  may,  at  his  discretion,  change  the  location  of  the  office  of 
said  agencies  or  superintendents. 

Sec.  18.  And  be  it  further  enacted,  That,  until  Congress 
shall  otherwise  direct,  all  that  part  of  the  Territory  of  Idaho  in- 
cluded within  the  following  boundaries,  to  wit :  Commencing  at  a 
point  formed  by  the  intersection  of  the  thirty-third  degree  of  longi- 
tude west  from  Washington  with  the  forty- first  degree  of  north 
latitude ;  thence  along  said  thirty-third  degree  of  longitude  to  the 
crest  of  the  Rocky  mountains ;  thence  northward  along  the  said 
crest  of  the  Rocky  mountains  to  its  intersection  with  the  forty- 
fourth  degree  and  thirty  minutes  of  north  latitude ;  thence  east- 
ward along  said  forty-fourth  degree  thirty  minutes  north  latitude 
to  the  thirty-fourth  degree  of  longitude  west  from  Washington; 
thence  northward  along  said  thirty-fourth  degree  of  longitude  to  its 
intersection  with  the  forty-fifth  degree  north  latitude ;  thence  east- 
ward along  said  forty-fifth  degree  of  north  latitude  to  its  intersec- 
tion with  the  twenty-seventh  degree  of  longitude  west  from  Wash- 
ington ;  thence  south  along  said  twenty-seventh  degree  of  longitude 
west  from  Washington  to  the  forty-first  degree  north  latitude; 
thence  west  along  said  forty-first  degree  of  latitude  to  the  place  of 
beginning,  shall  be,  and  is  hereby,  incorporated  temporarily  into 
and  made  part  of  the  Territory  of  Dakota. 
Approved  May  26, 1864. 


THE  HOMESTEAD  LAW. 


AN  ACT  to  secure  Homesteads  to  actual  settlers  on  the  Public  Domain. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  any 
person  who  is  the  head  of  a  family,  or  who  has  arrived  at  the  age 
of  twenty-one  years,  and  is  a  citizen  of  the  United  States,  or  who 
shall  have  filed  his  declaration  of  intention  to  become  such,  as  re- 
quired by  the  naturalization  laws  of  the  United  States,  and  who  has 
never  borne  arms  against  the  United  States  Government  or  given 
aid  and  comfort  to  its  enemies,  shall,  from  and  after  the  first  Janu- 
ary, eighteen  hundred  and  sixty-three,  be  entitled  to  enter  one 
quarter  section  or  a  less  quantity  of  unappropriated  public  lands, 
upon  which  said  person  may  have  filed  a  pre-emption  claim,  or 
which  may  at  the  time  the  application  is  made,  be  subject  to  pre- 
emption at  one  dollar  and  twenty-five  cents,  or  less,  per  acre,  or 
eighty  acres  or  less  of  such  unappropriated  lands,  at  two  dollars 
and  fifty  cents  per  acre,  to  be  located  in  a  body,  in  conformity  to 
the  legal  subdivisions  of  the  public  lands,  and  after  the  same  shall 
have  been  surveyed :  Provided,  That  any  person  owning  and  re- 
siding on  land  may,  under  the  provisions  of  this  act,  enter  other 
lands  lying  contiguous  to  his  or  her  said  land,  which  shall  not,  with 
the  land  so  already  owned  and  occupied,  exceed  in  the  aggregate  one 
hundred  and  sixty  acres. 

Sec.  2.  And  be  it  further  enacted,  That  the  person  applying 
for  the  benefit  of  this  act  shall,  upon  application  to  the  register  of 
the  land  office  in  which  he  or  she  is  about  to  make  such  entry,  make 
affidavit  before  the  said  register  or  receiver  that  he  or  she  is  the 
head  of  a  family,  or  is  twenty-one  years  or  more  of  age,  or  shall 
have  performed  service  in  the  army  or  navy  of  the  United  States, 
and  that  he  has  never  borne  arms  against  the  government  of  the 
United  States,  or  given  aid  and  comfort  to  its  enemies,  and  that 
such  application  is  made  for  his  or  her  exclusive  use  and  benefit, 
and  that  said  entry  is  made  for  the  purpose  of  actual  settlement  and 
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not  either  directly  or  indirectly  for  the  use  or  benefit  of  any 
other  person  or  persons  whomsoever;  and  upon  filing  the  said 
affidavit  with  the  register  or  receiver,  and  on  payment  of  ten 
dollars,  he  or  she  shall  thereupon  be  permitted  to  enter  the  quan- 
tity of  land  specified:  Provided,  however,  That  no  certificate 
shall  be  given  or  patent  issued  therefor  until  the  expiration  of 
five  years  from  the  date  of  such  entry ;  and  if,  at  the  expiration  of 
such  time,  or  at  any  time  within  two  years  thereafter,  the  person 
making  such  entry ;  or,  if  he  be  dead,  his  widow ;  or,  in  case  of 
her  death,  his  heirs  or  devisee ;  or  in  case  of  a  widow  making  such 
entry,  her  heirs  or  devisee,  in  case  of  her  death ;  shall  prove  by 
two  credible  witnesses  that  he,  she  or  they  have  resided  upon  or 
cultivated  the  same  for  the  term  of  five  years  immediately  succeed- 
ing the  time  of  filing  the  affidavit  aforesaid,  and  shall  make  affidavit 
that  no  part  of  said  land  has  been  alienated,  and  that  he  has  borne 
true  allegiance  to  the  government  of  the  United  States ;  then,  in 
such  case,  he,  she  or  they,  if  at  tljat  time  a  citizen  of  the  United 
States,  shall  be  entitled  to  a  patent,  as  in  other  cases  provided  for 
by  law :  And  provided  further,  That  in  cases  of  the  death  of  both 
father  and  mother,  leaving  an  infant  child,  or  children  under  twenty- 
one  years  of  age,  the  right  and  fee  shall  enure  to  the  benefit  of  said 
infant  child  or  children ;  and  the  executor,  administrator  or  guar- 
dian may,  at  any  time  within  two  years  after  the  death  of  the 
surviving  parent,  and  in  accordance  with  the  laws  of  the  state  in 
which  such  children  for  the  time  being  have  their  domicil.  sell  said 
land  for  the  benefit  of  said  infants,  but  for  no  other  purpose ;  and 
the  purchaser  shall  acquire  the  absolute  title  by  the  purchase,  and 
be  entitled  to  a  patent  from  the  United  States,  on  payment  of  the 
office  fees  and  sum  of  money  herein*  specified. 

Sec.  3.  And  be  it  further  enacted,  That  the  register  of  the 
land  office  shall  note  all  such  applications  on  the  tract  books  and 
plats  of  his  office,  and  keep  a  register  of  all  such  entries,  and  make 
return  thereof  to  the  General  Land  Office,  together  with  the  proof 
upon  which  they  have  been  founded. 

Sec.  4.  And  be  it  further  enacted,  That  no  lands  acquired 
under  the  provisions  of  this  act  shall,  in  any  event,  become  liable  to 
the  satisfaction  of  any  debt  or  debts  contracted  prior  to  the  issuing 
of  the  patent  therefor. 

Sec.  5.  And  be  it  further  enacted,  That  if,  at  any  time  after 
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the  filing  of  the  affidavit,  as  required  in  the  second  section  of  this 
act,  and  before  the  expiration  of  the  five  years  aforesaid,  it  shall  be 
proven,  after  due  notice  to  the  settler,  to  the  satisfaction  of  the 
register  of  the  land  office,  that  the  person  having  filed  such  affidavit 
shall  have  actually  changed  his  or  her  residence,  or  abandoned  the 
said  land  for  more  than  six  months  at  any  time,  then,  and  in  that 
event  the  land  so  entered  shall  revert  to  the  government. 

Sec.  6.  And  be  it  further  enacted,  That  no  individual  shall 
be  permitted  to  acquire  title  to  more  than  one  quarter  section  under 
the  provisions  of  this  act ;  and  that  the  Commissioner  of  the  Gen- 
eral Land  Office  is  hereby  required  to  prepare  and  issue  such  rules 
and  regulations,  consistent  with  this  act,  as  shall  be  necessary  and 
proper  to  carry  its  provisions  into  effect ;  and  that  the  registers  and 
receivers  of  the  several  land  offices  shall  be  entitled  to  receive  the 
same  compensation  for  any  lands  entered  under  the  provisions  of 
this  act  that  they  are  now  entitled  to  receive  when  the  same  quan- 
tity of  land  is  entered  with  money*  one-half  to  be  paid  by  the  person 
making  the  application  at  the  time  of  so  doing,  and  the  other  half 
on  the  issue  of  the  certificate  by  the  person  to  whom  it  may  be 
issued;  but  this  shall  not  be  construed  to  enlarge  the  maximum  of 
compensation  now  prescribed  by  law  for  any  register  or  receiver : 
Provided,  That  nothing  contained  in  this  act  shall  be  so  construed 
as  to  impair  or  interfere  in  any  manner  whatever  with  existing  pre- 
emption rights :  And  provided  further,  That  all  persons  who  may 
have  filed  their  applications  tor  a  pre-emption  right  prior  to  the 
passage  of  this  act,  shall  be  entitled  to  all  privileges  of  this  act : 
Provided  further.  That  no.  person  who  has  served,  or  may  here- 
after serve,  for  a  period  of  not  less  than  fourteen  days  in  the  army 
or  navy  of  the  United  States,  either  regular  or  volunteer,  under  the 
laws  thereof,  during  the  existence  of  an  actual  war,  domestic  or 
foreign,  shall  be  deprived  of  the  benefits  of  this  act  on  account  of 
not  having  attained  the  age  of  twenty-one  years. 

Sbc.  7.  And  be  it  further  enacted,  That  the  fifth  section  of 
the  act  entitled  "  An  act  in  addition  to  an  act  more  effectually  to 
provide  for  the  punishment  of  certain  crimes  against  the  United 
States,  and  for  other  purpose,"  approved  the  third  of  March,  in  the 
year  eighteen  hundred  and  fifty-seven,  shall  extend  to  all  oaths, 
affirmations  and  affidavits  required  or  authorized  by  this  act. 

Sec.  8.     And  be  it  further  enacted,  That  nothing  in  this  act 
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shall  be  so  construed  as  to  prevent  any  person  who  has  availed  him 
or  herself  of  the  benefit  of  the  first  section  of  this  act,  from  paying 
the  minimum  price,  or  the  price  to  which  the  same  may  have  grad- 
uated, for  the  quantity  .of  land  so  entered  at  any  time  before  the 
expiration  of  the  five  years,  and  obtaining  a  patent  therefor  from 
the  government,  as  in  other  cases  provided  by  law,  on  making  proof 
of  settlement  and  cultivation  as  provided  by  existing  laws  granting 
pre-emption  rights. 

Approved  May  20,  1862. 


AMENDMENT  TO  THE  HOMESTEAD  LAW. 


AN  ACT  amendatory  of  the  homestead  law,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That 
in  case  of  any  person  desirous  of  availing  himself  of  the  benefits 
of  the  homestead  act  of  twentieth  of  May,  eighteen  hundred  and 
sixty-two,  but  who,  by  reason  of  actual  service  in  the  military  or 
naval  service  of  the  United  States,  is  unable  to  do  the  personal 
preliminary  acts  at  the  district  land  office  which  the  said  act  of 
twentieth  May,  eighteen  hundred  and  sixty-two,  requires,  and 
whose  family,  or  some  member  thereof,  is  residing  on  the  land 
which  he  desires  to  enter,  and  upon  which  a  bona  fide  improvement 
and  settlement  have  been  made,  it  shall  and  may  be  lawful  for  such 
person  to  make  the  affidavit  required  by  said  act  before  the  officer 
commanding  in  the  branch  of  the  service  in  which  the  party  may 
be  engaged,  which  affidavit  shall  be  as  binding  in  law,  and  with 
like  penalties,  as  if  taken  before  the  register  or  receiver ;  and  upon 
such  affidavit  being  filed  with  the  register  by  the  wife  or  other  rep- 
resentative of  the  party,  the  same  shall  become  effective  from  the 
date  of  such  filing,  provided  the  said  application  and  affidavit  are 
accompanied  by  the  fee  and  commissions,  as  required  by  law. 

Sec.  2.  And  be  it  further  enacted,  That,  besides  the  ten  dol- 
lar fee  exacted  by  the  said  act,  the  homestead  applicant  shall  here- 
after pay  to  the  register  and  receiver  each,  as  commissions,  at  the 
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time  of  entry,  one  per  centum  upon  the  cash  price  as  fixed  by  law 
of  the  land  applied  for,  and  like  commissions  when  the  claim  is 
finally  established  and  the  certificate  therefor  issued  as  the  basis  of 
a  patent. 

Sec.  8.  And  be  it  further  enacted,  That  in  any  case  here- 
after in  which  the  applicant  for  the  benefit  of  the  homestead,  and 
whose  family,  or  some  member  thereof,  is  residing  on  the  land 
which  he  desires  to  enter,  and  upon  which  a  bona  fide  improve- 
ment and  settlement  have  been  made,  is  prevented,  by  reason  of 
distance,  bodily  infirmity,  or  other  good  cause,  from  personal  attend- 
ance at  the  district  land  office,  it  shall  and  may  be  lawful  for  him 
to  make  the  affidavit  required  by  the  original  statute  before  the 
clerk  of  the  court  for  the  county  in  which  the  applicant  is  an  actual 
resident,  and  to  transmit  the  same,  with  the  fee  and  commissions, 
to  the  register  and  receiver. 

Sec.  4.  And  be  it  further  enacted,  That  in  lieu  of  the  fee 
allowed  by  the  twelfth  section  of  the  pre-emption  act  of  fourth 
September,  eighteen  hundred  and  forty-one,  the  register  and  re- 
ceiver shall  each  be  entitled  to  one  dollar  for  their  services  in  act- 
ing upon  pre-emption  claims,  and  shall  be  allowed,  jointly,  at  the 
rate  of  fifteen  cents  per  hundred  words  for  the  testimony  which 
may  be  reduced  by  them  to  writing  for  claimants,  in  establishing 
pre-emption  or  homestead  rights,  the  regulations  for  giving  proper 
effect  to  the  provisions  of  this  act  to  be  prescribed  by  the  Commis- 
sioner of  the  General  Land  Office. 

Sec.  5.  And  be  it  further  enacted,  That  where  a  pre-emptor 
has  taken  the  initiatory  steps  required  by  existing  laws  in  regard 
to  actual  settlement,  and  is  called  away  from  such  settlement  by 
being  actually  engaged  in  the  military  or  naval  service  of  the 
United  States,  and  by  reason  of  such  absence  is  unable  to  appear 
at  the  district  land  office  to  make,  before  the  register  or  receiver, 
the  affidavits  required  by  the  thirteenth  section  of  the  pre-emption 
act  of  fourth  September,  eighteen  hundred  and  forty-one,  the  time 
for  filing  such  affidavit  and  making  final  proof  and  entry  of  loca- 
tion shall  be  extended  six  months  after  the  expiration  of  his  term 
of  service,  upon  satisfactory  proof  by  affidavit,  or  the  testimony  of 
witnesses,  that  the  said  pre-emptor  is  so  in  the  service,  being  filed 
with  the  register  of  the  land  office  for  the  district  in  which  his  set- 
tlement is  made. 
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Sec.  6.  And  be  it  further  enacted,  That  the  registers  and 
receivers  in  the  State  of  California,  in  the  State  of  Oregon,  and  in 
the  Territories  of  Washington/  Nevada,  Colorado,  Idaho,  New 
Mexico,  and  Arizona,  shall  be  entitled  to  collect  and  receive,  in 
addition  to  the  fees  and  allowances  provided  by  this  act,  fifty  per 
centum  of  said  fees  and  allowances  as  compensation  for  their  ser- 
vices :  Provided,  That  the  salary  and  fees  allowed  any  register  or 
receiver  shall  not  exceed  in  the  aggregate  the  sum  of  three  thousand 
dollars  per  annum. 

Approved  March  21, 1864. 


PRE-EMPTION  LAW. 


AN  ACT  to  appropriate  the  proceeds  of  the  sales  of  public  lands  and  to  grant  pre- 
emption rights. 


Sec.  10.  And  be  it  further  enacted,  That  from  and  after  the 
passage  of  this  act,  every  person  being  the  head  of  a  family,  or 
widow,  or  single  man,  over  the  age  of  twenty-one  years,  and  being 
a  citizen  of  the  United  States,  or  having  filed  his  declaration  of 
intention  to  become  a  citizen,  as  required  by  the  naturalization 
laws,  who  since  the  first  day  of  June,  A.  D.  eighteen  hundred  and 
forty,  has  made  or  shall  hereafter  make  a  settlement  in  person  on 
the  public  lands  to  which  the  Indian  title  had  been  at  the  time  of 
such  settlement  extinguished,  and  which  has  been,  or  shall  have 
been,  surveyed  prior  thereto,  and  who  shall  inhabit  or  improve  the 
same,  and  who  has  or  shall  erect  a  dwelling  thereon,  shall  be  and  is 
hereby,  authorized  to  enter  with  the  register  of  the  land  office  for 
the  district  in  which  such  land  may  lie,  by  legal  subdivisions,  any 
number  of  acres  not  exceeding  one  hundred  and  sixty,  or  a  quarter 
section  of  land,  to  include  the  residence  of  such  claimant,  upon 
paying  to  the  United  States  the  minimum  price  of  such  land ;  sub- 
ject, however,  to  the  following  limitations  and  exceptions:  No 
person  shall  be  entitled  to  more  than  one  pre-emptive  right  by 
virtue  of  this  act ;  no  person  who  is  the  proprietor  of  three  hundred 
and  twenty  acres  of  land  in  any  State  or  Territory  of  the  United 
States,  and  no  person  who  shall  quit  or  abandon  his  residence  on 
his  own  land  to  reside  on  the  public  land  in  the  same  State  or  Ter- 
ritory, shall  acquire  any  right  of  pre-emption  under  this  act ;  no 
lands  included  in  any  reservation,  by  any  treaty,  law,  or  proclama- 
tion of  the  President  of  the  United  States,  or  reserved  for  salines, 
or  for  other  purposes ;  no  lands  reserved  for  the  support  of  schools, 
nor  the  lands  acquired  by  either  of  the  two  last  treaties  with  the 
Miami  tribe  of  Indians  in  the  State  of  Indiana,  or  which  may  be 
acquired  of  the  Wyandot  tribe  of  Indians  in  the  State  of  Ohio,  or 
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other  Indian  reservation  to  which  the  title  has  been  or  may  be 
extinguished  by  the  United  States  at  any  time  during  the  operation 
of  this  act ;  no  sections  of  land  reserved  to  the  United  States  alter- 
nate to  other  sections  granted  to  any  of  the  States  for  the  con- 
struction of  any  canal,  railroad,  or  other  public  improvement ;  no 
sections  or  fractions  of  sections  included  within  the  limits  of  any 
incorporated  town ;  no  portions  of  the  public  lands  which  have  been 
selected  as  the  site  for  a  city  or  town ;  no  parcel  or  lot  of  land  act- 
ually settled  and  occupied  for  the  purposes  of  trade  and  not  agri- 
culture ;  and  no  lands  on  which  are  situated  any  known  salines  or 
mines,  shall  be  liable  to  entry  under  and  by  virtue  of  the  provisions 
of  this  act.  And  so  much  of  the  proviso  of  the  act  of  twenty-second 
of  June,  eighteen  hundred  and  thirty-eight,  or  any  order  of  the 
President  of  the  United  States,  as  directs  certain  reservations  to  be 
made  in  favor  of  certain  claims  under  the  treaty  of  Dancing-rabbit 
creek,  &c,  be,  and  the  same  is  hereby,  repealed:  Provided,  That 
such  repeal  shall  not  affect  any  title  to  any  tract  of  land  secured  in 
virtue  of  said  treaty. 

Sec.  11.  And  be  it  further  enacted,  That  when  two  or  more 
persona  shall  have  settled  on  the  same  quarter  section  of  land,  the 
right  of  pre-emption  shall  be  in  him  or  her  who  made  the  first 
settlement,  provided  such  person  shall  conform  to  the  other  pro- 
visions of  this  act ;  and  all  questions  as  to  the  right  of  pre-emption 
arising  between  different  settlers,  shall  be  settled  by  the  register 
and  receiver  of  the  district  within  which  the  land  is  situated,  subject 
to  an  appeal  to  and  a  revision  by  the  Secretary  of  the  Treasury  of 
the  United  States. 

Sec.  12.  And  be  it  further  enacted,  That  prior  to  any  entries 
being  made  under  and  by  virtue  of  the  provisions  of  this  act,  proof 
of  the  settlement  and  improvement  thereby  required,  shall  be  made 
to  the  satisfaction  of  the  register  and  receiver  of  the  land  district 
in  which  such  lands  may  lie,  agreeably  to  such  rules  as  shall  be 
prescribed  by  the  Secretary  of  the  Treasury,  who  shall  each  be 
entitled  to  receive  fifty  cents  from  each  applicant  for  his  services, 
to  be  rendered  as  aforesaid ;  and  all  assignments  and  transfers,  of 
the  right  hereby  secured,  prior  to  the  issuing  of  the  patent,  shall  be 
null  and  void. 

Sec.  13.  And  be  it  further  enacted,  That  before  any  person 
claiming  the  benefit  of  this  act  shall  be  allowed  to  enter  such  lands, 
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he  or  she  shall  make  oath  before  the  receiver  or  register  of  the  land 
district  in  which  thp  land  is  situated,  (who  are  hereby  authorized 
to  administer  the  same,)  that  he  or  she  has  never  had  the  benefit  of 
any  right  of  pre-emption  under  this  act ;  that  he  or  she  is  not  the 
owner  of  three  hundred  and  twenty  acres  of  land  in  any  State  or 
Territory  of  the  United  States,  nor  hath  he  or  she  settled  upon  and 
improved  said  land  to  sell  the  same  on  speculation,  but  in  good  faith 
to  appropriate  it  to  his  or  her  own  exclusive  use  or  benefit;  and  that  he 
or  she  has  not,  directly  or  indirectly,  made  any  agreement  or  con- 
tract, in  any  way  or  manner  with  any  person  or  persons  whatsoever, 
by  which  the  title  which  he  or  she  might  acquire  from  the  Govern- 
ment of  the  United  States,  should  enure  in  whole  or  in  part  to  the 
benefit  of  any  person  except  himself  or  herself,  and  if  any  person 
taking  such  oath  shall  swear  falsely  in  the  premises,  he  or  she  shall 
be  subject  to  all  the  pains  and  penalties  of  perjury,  and  shall  forfeit 
•  the  money  which  he  or  she  may  have  paid  for  said  land,  and  all 
right  and  title  to  the  same ;  and  any  grant  or  conveyance  which  he 
or  she  may  have  made,  except  in  the  hands  of  bona  fide  purchasers, 
for  a  valuable  consideration,  shall  be  null  and  void.  And  it  shall 
be  the  duty  of  the  officer  administering  such  oath  to  file  a  certificate 
thereof  in  the  public  land  office  of  such  district,  and  to  transmit  a 
duplicate  copy  to  the  General  Land  Office,  either  of  which  shall  be 
good  and  sufficient  evidence  that  such  an  oath  was  administered 
according  to  law. 

Sec.  14.  And  be  it  further  enacted.  That  this  act  shall  not 
delay  the  sale  of  any  of  the  public  lands  of  the  United  States 
beyond  the  time  which  has  been  or  may  be  appointed  by  the  procla- 
mation of  the  President,  nor  shall  the  provisions  of  this  act  be 
available  to  any  person  or  persons  who  shall  fail  to  make  the  proof 
and  payment,  and  file  the  affidavit  required  before  the  day  appointed 
for  the  commencement  of  the  sales  as  aforesaid. 

Sec.  15.  And  be  it  further  enacted,  That  whenever  any  per- 
son has  settled  or  shall  settle  and  improve  a  tract  of  land,  subject 
at  the  time  of  settlement  to  private  entry,  and  shall  intend  to  pur- 
chase the  same  under  the  provisions  of  this  act,  such  person  shall  in 
the  first  case,  within  three  months  of  the  passage  of  the  same,  and 
in  the  last  within  thirty  days  next  after  the  date  of  such  settlement, 
file  with  the  register  of  the  proper  district  a  written  statement, 
describing  the  land  settled  upon,  and  declaring  the  intention  of  such 
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person  to  claim  the  same  under  the  provisions  of  this  act ;  and  shall, 
where/finch  settlement  is  already  made,  within  twelve  months  after 
the  passage  of  this  act,  and  where  it  shall  hereafter  be  made,  within 
the  same  period  after  the  date  of  such  settlement,  make  the  proof, 
affidavit,  and  payment  herein  required ;  and  if  he  or  she  shall  fail 
to  file  such  written  statement  as  aforesaid,  or  shall  fail  to  make 
such  affidavit,  proof,  and  payment,  within  the  twelve  months  afore- 
said, the  tract  of  land  so  settled  and  improved  shall  be  subject  to 
*  the  entry  of  auy  other  purchaser. 

*  *  *  *  *  * 

Approved  September  4, 1841. 
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STATUTES 


TERRITORY  OF  MONTANA. 


TITLE  I. 


AN  ACT  to  regulate  procedings  in  civil  cases  in  the  courts  of  justice  of  the  Terri- 
tory of  Montana. 


CHAPTER  I. 
The  form  of  Civil  Actions,  and  the  parties  thereto. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana. 

Sec.  1.  There  shall  be  in  this  Territory  but  one  form  of  civil 
action,  which  shall  be  the  same  at  law  and  in  equity. 

Sec.  2.  In  such  action,  the  party  complaining  Bhall  be  known 
as  the  plaintiff,  and  the  adverse  party  as  the  defendant. 

Sec.  3.  When  a  question  of  fact  not  put  in  issue  by  the  plead- 
ings is  to  be  tried  by  the  jury,  an  order  for  {he  trial  may  be  made, 
stating  distinctly  and  plainly  the  question  of  fact  to  be  tried,  and 
such  order  shall  be  the  only  authority  necessary  for  a  trial. 

Sec.  4.  Every  action  shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  otherwise  provided  in  this  act ;  but 
in  suits  brought  by  the  assignee  of  a  chose  in  action,  account,  or 
unliquidated  demand,  not  assigned  in  writing,  the  assignor  shall  be 
made  a  party  defendant,  to  answer  as  to  his  interest  in  the  subject 
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matter  of  the  action,  but  in  such  action,  if  the  assignor  [desires] 
(denies)  having  any  interest  in  the  action,  no  costs  shall  be  awarded 
against  him,  and  a  [defendant]  (default)  shall  be  deemed  a  denial. 

Sec.  5.  In  case  of  an  assignment  of  a  thing  in  action,  the 
action  by  the  assignee  shall  be  without  any  prejudice  to  a  set  off  or 
other  defence  existing  at  the  time  of,  or  before  notice  of  the  assign- 
ment ;  but  this  section  shall  not  apply  to  a  negotiable  promissory 
note  or  bill  of  exchange, (transferred  in  good  faith  and  upon  good 
consideration,  before  due. 

Sec.  6.  An  executor  or  administrator,  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute,  may  sue  without 
joining  with  him,  the  person  or  persons  for  whose  benefit  the  action 
is  prosecuted. 

Sec.  7.  When  a  married  woman  is  a  party,  her  husband  shall 
be  joined  with  her,  except  when  the  action  concerns  her  separate 
property,  she  may  sue  alone ;  when  the  action  is  between  her  and 
her  husband,  she  may  sue  or  be  sued  alone. 

Sec.  8.  If  a  husband  and  wife  are  sued  together,  the  wife  may 
defend  for  her  own  right.  * 

Sec.  9.  When  an  infant  is  a  party,  he  shall  appear  by  guar- 
dian, who  may  bo  appointed  by  the  court  in  which  the  action  is 
prosecuted,  or  by  a  judge  thereof,  or  by  a  probate  judge. 

Sec  10.  The  guardian  shall  be  appointed  as  follows :  First, 
when  the  infant  is  plaintiff,  upon  the  application  of  the  infant,  if 
he  be  of  the  age  of  fourteen  yeass,  or  if  under  [the]  (that)  age, 
upon  the  application  of  a  relative  or  friend  of  the  infant.  Second, 
when  the  infant  is  defendant,  upoir  the  application  of  the  infant,  if 
he  be  of  the  age  of  fourteen  years,  and  apply  within  ten  days  after 
the  service  of  the  summons ;  if  he  be  under  the  age  of  fourteen 
(years),  or  neglect  so  to  apply,  then  upon  the  application  of  a  rela- 
tive or  friend  of  the  infant,  or  any  other  party  to  the  action. 

Sec  11.  A  father,  or  in  case  of  his  death  or  desertion  of  his 
family,  the  mother  may  maintain  an  action  for  the  injury  or  death 
of  a  minor  child ;  and  a  guardian  for  the  injury  of  a  ward ;  and 
an  administrator  for  the  death  of  a  dece[n]dent. 

Sec  12.  All  persons  having  an  interest  in  the  subject  of  the 
action,  and  obtaining  the  relief  demanded,  may  be  joined  as  plain- 
tiffs, except  when  otherwise  provided  in  this  act. 

Sec  13.    Any  person  may  be  made  a  defendant  who  has,  or 
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claims  an  interest  in  the  controversy  adverse  to  the  plaintiff,  or 
who  is  a  necessary  party  to  a  complete  determination  or  settlement 
of  the  question  involved  therein. 

Sec.  14.  Of  the  parties  to  the  action,  those  who  are  united  in 
interest  shall  be  joined  as  plaintiffs  or  defendants ;  but  if  the  con- 
sent of  any  one  who  should  have  been  joined  as  plaintiff  cannot  be 
obtained,  he  may  be  made  a  defendant ;  the  reason  thereof  being 
stated  in  the  complaint ;  and  when  the  question  is  one  of  common 
or  general  interest  of  many  persons,  or  when  the  parties  are  numer- 
ous, and  it  is  impract(ic)able  to  bring  them  all  into  court,  one  or 
more  may  sue  or  defend  for  the  benefit  of  all. 

Sec.  15.  Persons  severally  liable  upon  the  same  obligation  or 
instrument,  including  the  parties  to  bills  of  exchange  and  promis- 
sory notes  and  sureties. on  the  same  or  separate  instruments,  may 
all,  or  any  of  them,  be  included  in  the  same  action,  at  the  option 
of  the  plaintiff. 

Sec.  16.  An  action  shall  not  abate  by  the  death  or  other  dis- 
ability of  the  party,  or  by  the  transfer  of  any  interest  therein,  if 
the  cause  of  action  survive  or  continue.  In  case  of  the  death  or 
other  disability  of  a  party,  the  court  on  motion  may  allow  the  ac- 
tion to  be  continued,  by  or  against  his  representative  or  successor 
in  interest  In  case  of  any  other  transfer  of  interest,  the  action 
may  be  continued  in  the  name  of  the  original  party,  or  the  court 
may  allow  the  person  to  whom  the  transfer  is  made  to  be  substituted 
in  the  action. 

Sec.  17.  The  court  may  determine  any  controversy  before  it 
between  the  parties,  when  it  can  be  done  without  prejudice  to  th* 
rights  of  others,  or  by  saving  their  rights ;  but  when  a  complete 
determination  of  the  controversy  cannot  be  had  without  the  presence 
of  other  parties;  the  court  shall  order  them  to  be  brought  in.  In 
all  suits  now  pending  in  any  court  of  record,  or  which  may  here- 
after be  brought,  under  this  act,  when  it  shall  be  necessary  to  make 
new  parties  or  bring  other  parties  into  court,  the  plaintiff  may  in 
vacation,  file  in  the  office  of  the  clerk  of  the  court  where  the  same 
is  pending,  a  supplementary  petition,  setting  forth  their  interest, 
and  praying  that  they  may  be  made  parties  to  said  suit;  upon 
which  supplemental  petition,  it  shall  be  the  duty  of  the  clerk  to 
issue  a  summons  to  said  person,  which  summons  shall  be  issued  and 
served  as  in  other  cases,  and  the  said  parties  so  summoned  shall  an- 
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ewer  or  demur  as  in  other  cases,  and  the  cause  shall  be  proceeded 
with  as  if  they  had  originally  been  parties  to  the  suit 

TITLE  II. 

Place  op  Trial  op  Civil  Actions. 

Sec.  18.  Actions  for  the  following  causes  shall  be  tried  in  the 
county  in  which  the  subject  of  the  action,  or  some  part  thereof  is 
situated,  subject  to  the  power  of  the  court  to  change  the  place  of 
trial  as  provided  in  this  act :  First,  for  the  recovery  of  real  prop- 
erty or  mining  claims,  or  of  an  estate  or  interest  therein,  or  for  the 
determination  in  any  form  of  such  right  or  interest,  or  for. injuries 
to  real  property:  Second,  for  the  partition  of  real  property: 
Third,  for  the  foreclosure  of  a  mortgage  of  real  property. 

Sec.  19.  Actions  for  the  following  causes  shall  be  tried  in  the 
county  where  the  causes,  or  some  part  thereof  arose ;  subject  to 
(the)  like  [like]  power  of  the  court  to  change  the  place  of  trial : 
First,  for  the  recovery  of  a  penalty  or  forfeiture  imposed  by  statute, 
except,  that  where  it  is  imposed  for  an  offence  committed  on  a  lake, 
river  or  "other  stream  of  water  situated  in  two  or  more  counties,  the 
action  may  be  brought  in  any  county  bordering  on  such  lake,  river, 
or  other  stream,  and  opposite  to  the  place  where  the  offence  was 
committed :  Second,  against  a  public  officer,  or  person  specially 
appointed  to  execute  his  duties,  for  an  act  done  by  him  in  virtue  of 
his  office,  or  against  a  person  who,  by  his  command  or  his  aid,  does 
anything  touching  the  duties  of  such  officer. 

Sec.  20.  In  all  other  cases,  the  action  shall  be  tried  m  the 
county  in  which  the  parties,  or  some  of  them,  resided  at  the  com- 
mencement of  the  action ;  or,  if  none  of  the  parties  reside  in  the 
Territory,  the  same  may  be  tried  in  any  county  which  the  plaintiff 
may  designate  in  his  complaint,  subject,  however,  to  the  power  of 
the  court  to  change  the  place  of  trial  as  provided  in  this  act. 

Sec.  21.  The  court  may,  on  motion,  change  the  place  of  trial 
in  the  following  cases :  First,  when  the  county  designated  in  the 
complaint  is  not  the  proper  county  :  Second,  when  there  is  reason 
to  believe  that  an  impartial  (trial)  cannot  be  had  therein  :  Third, 
when  the  convenience  of  witnesses  and  the  ends  of  justice  would 
be  promoted  by  the  change :  Fourth,  when,  from  any  cause,  the 
judge  is  disqualified  from  acting  in  the  action. 
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TITLE  III. 

Manner  of  commencing  Civil  Actions. 

Sec.  22.  Civil  actions  in  the  district  and  probate  courts  shall 
be  commenced  by  the  filing  of  a  complaint  with  the  clerk  of  the 
court  in  which  the  action  is  brought,  and  the  issuing  of  a  summons 
thereon,  Provided,  that  after  the  filing  of  the  complaint,  a  defend- 
ant in  the  action  may  appear,  answer  or  demur,  whether  the  sum- 
mons has  been  issued  or  not,  and  such  appearance,  answer  or  de- 
mur(r)er  shall  be  deemed  a  waiver  of  summons. 

Sec.  23.  The  clerk  shall  indorse  on  the  complaint  the  day, 
month  and  year  the  same  is  filed,  and  at  any  time  within  one  year 
after  the  filing  of  the  same,  the  plaintiff  may  cause  to  be  issued  a 
summons  thereon.  The  summons  shall  be  issued  and  signed  by 
the  clerk,  under  the  seal  of  the  court,  and  directed  to  the  defendant. 

Sec.  24.  The  summons  shall  state  the  parties  to  the  action, 
the  court  in  which  it  is  brought,  the  county  in  which  the  complaint 
is  filed,  and,  if  the  action  is  brought  for  mqney,  the  amojunt  de- 
manded by  the  plaintiff;  and  shall  require  the  defendant  to  appear 
and  answer  the  complaint  on  the  return  day  of  the  summons ;  and 
the  clerk  shall  also  indorse  on  the  summons  the  names  of  the  plain- 
tiff's attorneys. 

Sbc.  25.  The  summons  shall  be  returnable  on  the  first  day  of 
the  next  term  after  it  is  issued,  if  the  defendant  resides  in  the 
county  in  which  the  action  is  pending,  and  the  summons  was  issued 
ten  days  before  the  commencement  of  such  term ;  or,  if  the  defend- 
ant resides  out  of  the  county  in  which  the  suit  is  brought,  but  in 
the  district,  and  the  summons  was  issued  fifteen  days  before  the 
first  day  of  the  term ;  but  if  the  defendant  resides  out  of  the  dis- 
(trict)  in  which  the  action  is  pending,  the  summons  must  (be) 
issued  twenty  days  before  the  first  day  of  the  term. 

Sbc.  26.  Any  defendant  served  with  (a)  summons  in  the 
county  in  which  the  action  is  pending,  ten  days  before  the  return 
day  thereof,  or  any  defendant  (served)  with  (a)  summons  out  of 
the  county  in  which  the  suit  is  brought,  but  in  the  district,  fifteen 
days  before  the  return  day  thereof,  or  any  defendant  served  with 
(a)  summons  out  of  the  district,  but  in  the  Territory,  twenty  days 


48  CIVIL  PRACTICE  ACT. 

before  the  return  day  thereof,  shall  be  required  to  appear  and  an- 
swer or  demur  to  the  complaint  on  the  return  day  of  the  summons, 
or  judgment  may  be  taken  by  default  for  the  amount  due,  or  the 
relief  sought. 

Sec.  27.  In  an  action  affecting  the  title  to  real  property,  the 
plaintiff,  at  the  time  of  filing  th4  complaint,  or  at  any  time  after- 
wards, may  file  with  the  recorder  of  the  county  in  which  the  prop- 
erty is  situated,  a  notice  of  the  pendency  of  the  action,  containing 
the  names  of  the  parties,  the  object  of  the  action,  and  description 
of  the  property  in  that  county  affected  thereby.  From  the  time 
of  the  [time  of  the]  filing,  only,  shall  the  pendency  of  the  action 
be  constructive  notice  to  a  purchaser  or  encumbrancer  of  the  prop- 
erty effected  thereby. 

Sec.  28.  The  summons  shall  be  served  by  the  sheriff  of  the 
county  where  the  defendant  is  found,  or  by  his  deputy,  or  by  a 
person  specially  appointed  by  him,  or  appointed  by  a  judge  of  the 
court  in  which  the  action  is  brought.  When  the  summons  is  served 
by  any  other  person,  as  before  provided,  it  shall  be  returned  to  the 
office  of  such  clerk,  with  the  affidavit  of  such  person,  of  its  service. 

Sec  29.  The  summons  shall  be  served  as  follows :  First,  if 
the  suit  be  against  a  corporation,  by  reading  the  same  to  the  presi- 
dent, or  other  head  of  the  corporation,  secretary,  cashier,  or  man- 
aging agent  thereof,  or  by  leaving  a  copy  of  the  same  at  the  office, 
or  other  place  of  business  of  said  corporation,  in  a  conspicuous 
place :  Second,  if  against  a  minor  under  the  age  of  fourteen  years, 
by  reading  the  same  to  the  father,  mother,  or  guardian  of  the  de- 
fendant ;  or,  if  there  be  none  in  the  Territory,  then  to  any  person 
having  the  care,  control  or  custody  of  such  minor,  or  with  whom 
he  resides,  or  in  whose  service  he  is  employed ;  or  by  leaving  a  copy 
thereof  at  the  residence  of  such  father,  mother,  guardian,  or  per- 
son having  the  care,  control,  or  custody  of  such  minor ;  or  (of)  the 
person  by  whom  he  is  employed ;  or  at  whose  residence  such  minor 
resides :  Third,  if  against  a  person  judicially  declared  to  be  of 
unsound  mind,  or  incapable  of  conducting  his  own  affairs,  and  for 
whom  a  guardian  has  been  appointed,  by  reading  the  same  to  such 
guardian,  or  by  leaving  a  copy  thereof  at  the  dwelling-house,  or 
usual  place  of  abode  of  such  guardian,  with  some  person  residing 
there,  or  posting  the  same  in  a  conspicuous  place :  Fourth,  in  all 
other  cases,  by  reading  the  same  to  the  defendent,  personally,  or  by 
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leaving  a  copy  thereof  at  the  dwelling-house,  or  usual  place  of 
abode  of  such  defendent,  with  some  person  residing  there,  or  by 
posting  the  same  in  a  conspicuous  place. 

Sec.  30.  When  the  person  on  whom  service  is  to  be  made'  re- 
sides out  of  the  Territory,  or  has  departed  therefrom,  or  after  due 
diligence  cannot  bo  found  within  the  Territory,  or  conceals  himself 
to  avoid  the  service  of  summons,  and  that  fact  shall  appear  by  affi- 
davit, the  court,  or  the  clerk  thereof,  in  vacation,  shall  grant  an 
order  of  publication ;  the  order  to  notify  the  non-resident,  absent 
or  concealed  defendant,  of  the  pendency  of  the  action,  stating 
briefly  the  general  nature  thereof,  and  require  [them]  (such  de- 
fendants) to  appear  and  answer  the  complaint  on  the  return  day  of 
the  summons,  or  that  the  cause  will  be  heard,  and  determined  in 
their  absence. 

Sec.  31.  The  order  shall  direct  the  publication  to  be  made  in  a 
newspaper  published  in  the  county  in  which  the  suit  is  brought,  if 
any  there  be,  if  not,  then  in  the  paper  published  nearest  thereto,  in 
the  Territory.  Such  publication  shall  be  made  at  least  once  a  week 
for  four  weeks  successively,  the  last  of  which  shall  be  sixty  days 
before  the  first  day  of  the  term  of  court  at  which  said  suit  will  be 
heard.  When  the  publication  is  ordered,  personal  service  of  the 
summons  out  of  the  Territory,  sixty  days  before  the  first  day  of 
the  term  at  which  the  suit  is  heafcd,  shall  be  equivalent  to  publica- 
tion. 

Sec.  32.  Whe(n)  the  action  is  against  two  or  more  defendants, 
and  the  summons  is  served  on  one  or  more,  but  not  on  all  of  them, 
the  plaintiff  may  proceed  as  follows :  First,  If  the  action  be 
against  the  defendants  jointly  indebted  on  contract,  he  may  pro- 
ceed against  the  defendants  served,  unless  the  court  otherwise 
direct ;  and  if  he  recover  judgment,  it  may  be  entered  against  all 
the  defendants  thus  jointly  indebted,  so  far  only,  that  it  may  be 
enforced  against  the  joint  property  of  all,  and  the  separate  property 
of  the  defendant  served ;  or,  Second,  If  the  action  be  against  de- 
fendants severally  liable,  he  may  proceed  against  the  defendants 
served,  as  if  they  were  the  only  defendants. 

Sec.  33.     In  the  case  of  publication,  the  affidavit  of  the  printer, 

or  his  foreman,  .or  principal  clerk,  or  other  person  having  personal 

knowledge  of  the  same,  shall  be  filed,  showing  such  publication. 

And  in  case  of  personal  service  out  of  the  Territory,  the  affidavit 
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of  the  person  serving  the  summoDs  shall  be  filed  showing  such 
service: 

Sec.  84.  A  written  acknowledgment  of  the  defendant,  on 
the  summons,  of  its  service,  shall  be  equivalent  to  service  of  the 
same,  on  proof  by  affidavit  being  made  to  the  court,  that  the  signa- 
ture of  the  defendant  or  defendants  to  such  acknowledgment  of 
service  is  genuine. 

Sec.  85.  From  the  time  of  the  service  of  the  summons,  or  the 
voluntary  appearance  of  the  defendant,  the  court  Bhall  be  deemed 
to  have  acquired  jurisdiction,  and  to  have  control  of  all  the  subse- 
quent proceedings. 


TITLE  IV. 

Pleadings. 

Sec.  86.  The  pleadings  are  the  formal  allegations  of  the  par- 
ties of  their  respective  claims  and  defences  for  the  judgment  of  the 
court. 

Sec.  87.  All  the  forms  of  pleadings  in  civil  actions,  and  [and] 
the  rules  by  which  the  suffice(i)n(c)y  of  the  pleadings  shall  be  de- 
termined, shall  be  those  prescribed  in  this  act. 

Sec.  88.  The  only  pleadings  on  the  part  of  the  plaintiff  shall 
be  the  complaint,  demur(r)er,  or  reply  to  the  defendant's  answer ; 
and  the  only  pleadings  on  the  part  of  the  defendant  shall  be  a 
demur(r)er  to  the  complaint,  or  a  demur(r)er  to  the  reply,  or  an 
answer  to  the  complaint.  The  demur(r)er  or  answer  of  the  de- 
fendant, and  the  demur(r)er  or  reply  of  the  plaintiff,  shall  be  filed 
with  the  clerk. 

Sec.  89.  The  complaint  shall  contain,  First,  The  title  of  the 
action,  specifying  the  name  of  (the)  court  and  the  name  of  the 
county  in  which  the  action  is  brought,  and  the  names  of  the  parties 
to  the  action,  plaintiff  and  defendant.  Second,  A  statement  of  the 
facte  constituting  the  cause  of  action,  in  ordinary  and  concise  lan- 
guage, and  wben  (the)  complaint  contains  more  than  one  cause  of 
action,  each  shall  be  stated  in  a  separate  paragraph,  and  numbered. 
Third,  A  demand  of  the  relief  which  the  plaintifffsj  claims,  if  the 
recovery  of  money  or  damages  be  demanded,  the  amount  thereof 
shall  be  stated. 
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Sec.  40.  The  defendant  may  demur  to  the  complaint,  within 
the  time  required  to  answer,  when  it  appears  on  the  face  thereof, 
either,  First,  That  the  court  has  no  jurisdiction  of  the  person  of 
the  defendant,  or  the  subject  of  the  action ;  or,  Second,  that  the 
plaintiff  has  not  the  legal  capacity  to  sue ;  or,  Third,  that  there  is  an- 
other action  pending  between  the  same  parties  for  the  same  cause ; 
or,  Fourth,  that  there  is  a  defect  or  misjoinder  of  parties,  plaintiff 
or  defendant ;  or,  Fifth,  that  several  causes  of  action  have  been 
improperly  united ;  or,  Sixth,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of ,  action ;  or,  Seventh,  that 
the  action  has  not  been  commenced  within  the  (time)  limited  by 
law. 

Sec.  41.  The  demurrer  shall  specify  the  cause  of  demurrer, 
and  each  cause  shall  be  separately  stated  and  numbered. 

Sec.  42.  The  defendant  may  demur  to  the  whole  complaint,  or 
to  one  or  more  of  several  causes .  of  action  stated  therein,  and  an- 
swer the  residue ;  or  may  demur  and  answer  at  the  same  time. 

Sec.  43.  The  complaint  may  be  amended  at  any  time  before 
answer,  without  leave,  and  after  answer,  with  leave  of  the  court, 
upon  such  terms  as  may  be  just,  and  the  court  may  in  its  discre- 
tion require  the  complaint  as  amended  to  be  filed,  and  a  copy  of 
the  amendment  (to  be)  served  upon  every  defendant  affected  there- 
by, or  upon  his  attorney,  if  he  has  appeared  by  attorney ;  but  no 
amendment  of  the  complaint  shall  be  filed  without  leave  of  the 
court,  increasing  the  demand  of  the  plaintiff  in  (an)  action  for  the 
recovery  of  money.  The  defendant  shall  answer  such  amended 
complaint  in  such  time  as  may  be  ordered  by  the  court,  and  judg- 
ment may  be  entered  by  default,  upon  failure  to  answer,  as  in  other 
cases. 

Sec.  44.  When  any  of  the  matters  enumerated  in  section  forty 
do  not  appear  upon  the  face  of  the  complaint,  the  objection  may  be 
taken  by  answer. 

Sec.  45.  If  no  such  objection  be  taken  either  by  demurrer  or 
answer,  the  defendant  shall  be  deemed  to  have  waived  the  same, 
excepting  only  the  objections  to  the  jurisdiction  of  the  court,  and 
the  objection  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

Sec.  46.  The  answer  of  the  defendant  shall  contain,  First,  a 
specific  or  general  denial  of  each  allegation  of  the  complaint,  con- 
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troverted  by  the  defendant,  but  a  general  denial,  shall  only  pat 
in  issue  the  material  and  express  allegations  of  the  complaint 
Second,  a  statement  of  any  new  matter  or  counter  claim  consti- 
tuting a  defence,  in  plain  and  concise  language.  When  the  answer 
contains  new  matter  constituting  a  defence,  the  plaintiff  may  within 
the  time  allowed  by  the  court,  reply  to  such  new  matter,  and  if  he 
fail  to  do  so,  such  new  matter  shall  be  taken  as  true,  and  deemed 
proved  at  the  trial.  If  new  matter  of  set  off  and  counter  claim  be 
set  up  in  the  answer,  the  reply  may  contain  matter  of  set  off  and 
counter  claim,  not  embraced  in  the  complaint  All  new  matter  set 
up  in  the  reply,  shall  be  deemed  denied  by  the  defendant. 

Sec.  47.  The  counter-claim  mentioned  in  the  last  section,  shall 
be  one  existing  in  favor  of  the  defendant,  and  against  a  plaintiff, 
between  whom  a  several  judgment  might  be  had  in  the  action,  and 
arising  out  of  one  of  the  following  causes  of  action :  First,  a  cause 
of  action  arising  out  of  the  transaction  set  forth  in  the  complaint  or 
answer,  as  the  foundation  of  the  plaintiff's  claims,  or  the  defendant's 
defence,  connected  with  the  subject  of  action.  Second,  in  an  action 
arising  upon  contract,  any  other  cause  of  action  arising  also  upon 
contract,  and  existing  at  the  commencement  of  the  action. 

Sec.  48.  When  cross  demands  have  existed  between  persons, 
under  such  circumstances  that  if  one  had  brought  an  action  against 
the  other,  a  counter  claim  could  have  been  set  up,  neither  shall  be 
deprived  of  the  benefit  thereof,  by  the  assignment  or  death  of  the 
other,  but  the  two  demands  shall  be  deemed  compensated,  so  far  as 
they  equal  each  other. 

Sec.  49.  The  defendant  may  set  forth  by  answer,  as  many 
defences  and  counter  claims  as  he  may  have ;  they  shall  each  be 
stated  in  a  separate  paragraph,  and  numbered ;  and  shall  refer  to 
the  cause  of  action  which  they  are  intended  to  answer,  in  a  manner 
by  which  they  may  be  intelligibly  distinguished. 

Sec.  50.  When  the  answer  contains  new  matter,  the  plaintiff 
may  within  the  time  allowed  by  the  court,  demur  to  the  same  for 
insufficiency,  stating  in  his  demurrer  the  grounds  thereof;  and  he 
may  also  within  the  same  time,  demur  to  one  or  more  of  the 
defences  set  up  in  the  answer,  and  the  defendant,  in  like  manner, 
may  demur  to  the  plaintiff's  reply.  Sham  and  irrelevant  answers, 
replies  and  defences,  and  so  much  of  any  answer  or  reply  as  may 
be  irrelevant,  redundant  or  immaterial,  may  be  stricken  out,  on 
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motion,  and  upon  such  terms  as  the  court  in  its  discretion  may 
impose ;  also,  ambiguous,  unintelligible  and*  uncertain  matter.    • 

Sec.  51.  Every  pleading  shall  be  subscribed  by  the  party  or 
his  attorney. 

Sec.  52.  When  an  action  is  brought  upon  a  written  instrument, 
and  the  original  instrument  or  a  copy  thereof  is  filed  with  the  com- 
plaint, the  genuineness  and  due  execution  of  such  instrument  shall 
be  deemed  admitted,  unless  the  answer  denying  the  same  be 
verified. 

Sec.  53.  When  the  defence  to  an  action  is  founded  upon  a 
written  instrument,  and  a  copy  of  the  same  or  the  original  instru- 
ment is  filed  with  the  answer,  the  due  execution  of  such  instrument 
shall  be  deemed  admitted,  unless  the  reply  denying  the  same  be 
verified. 

Sec.  54.  In  all  cases  of  the  verification  of  a  pleading,  the  affi- 
davit shall  be  made  by  the  party,  or  some  one  having  personal 
knowledge  of  the  facts.  When  a  corporation  is  a  party,  the  verifi- 
cation may  be  made  by  an  officer  thereof. 

Sec.  55.  It  shall  not  be  necessary  for  a  party  to  set  forth  in  a 
pleading  the  items  of  an  account  therein  alleged,  but  he  shall 
deliver  to  the  adverse  party,  within  a  reasonable  time  after  a  de- 
mand thereof,  in  writing,  a  copy  of  the  account,  or  be  precluded 
from  giving  evidence  thereof.  The  court  may  order  a  further 
account  when  the  one  delivered  is  too  general,  or  is  defective  in 
any  particular. 

Sec.  56.  If  irrelevant  or  redundant  matter  be  inser(ted)  in  a 
pleading,  it  may  be  stricken  out  by  the  court,  on  motion  of  any 
person  aggrieved  thereby. 

Sec.  57.  In  an  action  for  the  recovery  of  real  property,  such 
property  shall  be  described  with  its  metes  and  bounds,  in  the 
complaint. 

Sec.  58.  In  pleading  a  judgment,  or  other  determination  of 
court  or  officer  of  special  jurisdiction,  it  shall  not  be  necessary  to 
state  the  facts  concerning  jurisdiction,  but  such  judgment  or  deter- 
mination may  be  stat(ed)  to  have  been  duly  given  or  made.  If 
such  allegation  be  controverted,  the  party  pleading  it  shall  be 
bound  to  establish,  [in]  (on)  the  trial,  the  facts  concerning  the 
jurisdiction. 

Sec.  59.     In  pleading  the  performance  of  conditions,  precedent 
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in  contracts,  it  shall  not  be  necessary  to  state  the  facts  showing 
such  performance,  but  it  may  be  stated,  generally,  that  the  party 
duly  performed  all  the  conditions  on  his  part ;  and  if  such  allegation 
be  controverted,  the  party  pleading  shall  establish  on  trial  the  facts 
showing  such  performance. 

Sec.  60.  In  pleading  a  private  statute,  or  a  right  derived 
therefrom,  it  shall  be  sufficient  to  [to]  refer  to  such  statute  by  its 
title  and  the  day  of  its  passage ;  and  the  court  shall  thereupon  take 
judicial  notice  thereof. 

Sec.  61.  In  actions  for  libel  or  slander,  it  shall  not  be  neces- 
sary to  state  in  the  complaint  any  extrinsic  facts  for  the  purpose  of 
showing  the  application  to  the  plaintiff  of  the  defamatory  matter 
out  of  which  the  cause  of  action  arose ;  but  it  shall  be  sufficient  to 
state  generally,  that  the  same  was  published  or  spoken  concerning 
the  plaintiff;  and  if  such  allegation  be  controverted,  the  plaintiff 
shall  establish  on  the  trial,  that  it  was  so  published  or  spoken. 

Sec.  62.  In  actions  mentioned  in  the  last  section,  the  defendant 
may,  in  his  answer,  allege  both  the  truth  of  the  matter  charged  as 
defamatory,  and  any  mitigating  circumstances  to  reduce  the  amount 
of  damage,  and  whether  he  prove  the  justification  or  not,  he  may 
give  in  evidence  the  mitigating  circumstances. 

Sec.  63.  The  plaintiff  may  unite  several  causes  of  action  in  the 
same  complaint  when  they  arise  out  of,  First,  contracts  express  or 
implied ;  or  Second,  claims  to  recover  specific  or  real  property,  with 
or  without  damages  for  the  withholding  thereof,  or  for  waste  com- 
mitted thereon,  and  the  rents  and  profits  of  the  same ;  or  Third, 
claims  for  the  recovery  of  specific  personal  property,  with  or  with- 
out damages  for  the  withholding  thereof;  or  Fourth,  claims  against 
a  trustee  or  other  person  in  a  judiciary  capacity,  by  virtue  of  a 
contract  or  by  operation  of  law ;  or  Fifth,  injuries  to  character ;  or 
Sixth,  injuries  to  person ;  or  Seventh,  injuries  to  property.  But 
the  causes  of  action  so  united  shall  all  belong  to  one,  only,  of  these 
classes;  and  shall  effect  all  the  parties  to  the  action,  and  not 
require  different  places  of  trial,  and  shall  be  separately  stated. 
Provided,  however,  that  an  action  for  malicious  arrest  and  prose- 
cution, or  either  of  them,  may  be  united  with  an  action  for  either 
an  injury  to  character  or  to  the  person. 

Sec.  64.    Every  material  allegation  of  the  complaint  or  answer, 
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not  controverted  by  the  answer  or  reply,  shall,  for  the  purpose  of 
the  trial,  be  taken  as  true. 

Sec.  65.  A  m[e](a)terial  allegation  in  a  pleading,  is  one  essen- 
tial to  the  claim  or  defence,  and  which  could  not  be  stricken  from 
the  pleading  without  leaving  it  (in)sufficient. 

Sec.  66.  After  demurrer,  and  before  the  trial  of  issue  on  de- 
murrer, either  party  may  amend  any  pleading  demurred  to  [and] 
without  costs ;  filing  the  same  as  amended ;  but  a  party  shall  not 
so  amend  more  than  once.  When  a  demurrer  to  a  complaint  or 
answer  is  overruled,  and  there  is  no  answer  or  reply  filed,  the  court 
may,  upon  such  terms  as  may  be  just,  allow  an  answer  or  reply  to 
be  filed.  If  a  demurrer  to  the  replication  be  overruled,  the  facts 
alleged  in  the  reply  shall  still  be  considered  as  [diried]  (denied.) 

Sec.  67.  The  court  may,  in  furtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  amend  any  pleadings  or  proceedings 
by  adding  or  striking  out  the  name  of  any  party,  or  by  correcting 
a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any  other  respect; 
and  may  upon  like  terms  enlarge  the  time  for  answer  of  demurrer, 
or  demurrer  to#  an  answer  or  reply,  or  reply  to  an  answer  filed. 
The  court  may,  likewise,  upon  affidavit,  showing  good  cause  there- 
for, after  notice  to  the  adverse  party,  allow  upon  such  terms  as  may 
be  just,  an  amendment  to  any  pleading,  or  proceeding  in  other  par- 
ticulars ;  and  may,  upon  like  terms,  allow  an  answer  to  be  made 
after  the  time  allowed  by  the  court ;  and  may,  upon  such  terms  as 
may  be  just,  and  upon  payment  of  costs,  relieve  a  (party),  or  his 
legal  representatives,  from  a  judgment,  order,  or  other  proceeding 
taken  against  him  through  his  mistake,  inadvertance,  surprise  or 
excusable  neglect.  When,  from  any  cause,  the  summons  was  not 
personally  served  on  the  defendant,  the  court  may  allow,  upon  such 
terms  as  may  be  just,  such  defendant,  or  his  legal  representatives, 
at  any  time  within  six  months  after  the  rendition  of  any  judgment 
in  such  action,  to  answer  to  the  merits  of  the  original  action. 

Sec.  68.  When  the  plaintiff  is  ignorant  of  the  name  of  a[ny] 
defendant,  such  defendant  may  be  designated  in  any  pleading  or 
proceeding  by  any  name :  and  when  his  true  name^  is  discovered, 
the  pleading  or  proceeding  may  be  amended  accordingly. 

Skc.  69.  In  the  construction  of  a  pleading  for  the  purpose  of 
determining  its  effects,  its  allegations  shall  be  liberally  construed, 
with  a  view  to  substantial  justice  between  the  parties. 
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Sec.  70.  The  court  shall,  in  every  stage  of  an  action,  disre- 
gard any  error  or  defect  in  the  pleadings  or  proceedings  which  shall 
not  effect  the  substantial  rights  of  the  parties ;  and  no  judgment 
shall  be  reversed  or  affected  by  reason  of  such  error  or  defect. 


TITLE  V. 


CHAPTER  IL 

Sec.  71.  The  plaintiff  in  an  action  to  recover  possession  of  per- 
sonal property,  may,  at  the  time  of  issuing  the  summons,  or  at  any 
time  before  answer,  claim  the  delivery  of  such  property  to  him,  as 
provided  in  this  act 

Sec.  72.  When  the  delivery  is  claimed,  an  affidavit  shall  be 
made  by  the  plaintiff,  or  by  some  one  in  his  behalf,  showing,  First, 
That  the  plaintiff  is  the  owner  of,  or  entitled  to  the  immediate  pos- 
session of  the  property,  particularly  describing  it :  Second,  That 
the  property  is  wrongfully  detained  by  the  defendant:  Third, 
The  actual  value  thereof:  Fourth,  That  the  same  has  not  been 
taken  for  a  tax,  assessment,  or  fine,  pursuant  to  a  statute  of  this 
Territory,  or  seized  under  an  execution  or  attachment  against  the 
property  of  the  plaintiff;  or,  if  so  seized,  that  it  is  by  statute  ex- 
empt from  such  seizure. 

Sec.  73.  The  plaintiff  or  his  attorney  may,  thereupon,  by  in- 
dorsement in  writing  upon  the  affidavit,  require  the  sheriff  of  the 
county  where  the  property  claimed  may  be,  to  take  the  same  from 
the  defendant. 

Sec.  74.  Upon  the  receipt  of  the  affidavit  and  notice,  with  a 
written  undertaking  executed  by  two  or  more  sufficient  sureties, 
approved  by  the  sheriff,  to  the  effect  that  they  are  bound  to  the 
defendant  in  double  the  value  of  the  property  as  stated  in  the  affi- 
davit, for  the  prosecution  of  the  action,  for  the  return  of  the  prop- 
erty to  the  defendant,  if  return  thereof  be  adjudged,  and  for  the 
payment  to  him  of  such  sum  as  may  from  any  cause  be  recovered 
against  the  plaintiff,  the  sheriff  shall  forthwith  take  the  property 
described  in  the  affidavit,  if  it  be  in  the  possession  of  the  defendant 
or  his  agent,  and  deliver  it  to  the  plaintiff;  except  as  herein  other- 
wise provided. 
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Sec.  75.  At  any  time  before  the  delivery  of  the  property  to 
tbe  plaintiff,  the  defendant  may,  if  the  plaintiff  consent  thereto,  be 
permitted  to  retain  possession  thereof,  upon  giving  to  the  sheriff  a 
written  undertaking,  executed  by  two  or  more  sufficient  sureties, 
in  double  the  amount  of  the  value  of  the  property,  as  stated  in  the 
affidavit  of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if 
such  delivery  be  adjudged,  and  for  the  payment  to  him  of  any  such 
sum  as  may  from  any  cause  be  recovered  against  the  defendant.  If 
the  plaintiff  does  not  consent,  the  property  shall  be  immediately  de- 
livered to  him  by  the  sheriff. 

Sec.  76.  The  qualification  of  sureties  shall  be  as  follows: 
First,  Each  shall  be  a  resident  of  the  county:  Second,  When 
the  property  claimed  is  not  worth  over  two  thousand  dollars,  each 
shall  be  worth  the  amount  specified  in  the  undertaking,  over  and 
above  his  debts,  liabilities,  and  property  by  law  exempt  from  execu- 
tion. When  the  property  claimed  exceeds  in  value  two  thousand 
dollars,  the  officer  may  take  the  justification  of  each  one,  separ- 
ately, so  that  the  whole  amount  equals  the  amount  of  the  sum 
specified  in  the  undertaking.  In  all  cases  where  the  officer  takes 
bail,  as  herein  provided,  he  shall  require  the  sureties  to  make  oath 
of  the  facts,  showing  their  qualifications  as  bail. 

Sec.  77.  If  the  property,  or  any  part  thereof,  be  concealed  in 
a  building  or  enclosure,  the  sheriff  shall  publicly  demand  its  de- 
livery ;  if  it  be  not  delivered  he  shall  cause  the  building  or  enclosure 
to  be  broken  open,  and  take  the  property  into  his  possession  ;  and 
if  necessary,  he  may  call  to  his  aid  the  power  of  the  county. 

Sec.  78.  When  the  sheriff  shall  have  taken  property,  as  in  this 
chapter  provided,  he  shall  keep  it  in  a  secure  place  and  deliver  it  to 
the  party  entitled  thereto,  upon  receiving  his  lawful  fees  for  taking, 
and  his  necessary  expenses  for  keeping  the  same. 
.  Sec.  79.  If  property  taken  be  claimed  by  any  other  person 
than  the  defendant  or  his  agent,  and  such  person  makes  affidavit  of 
his  title  thereto,  or  right  of  possession  thereof,  stating  the  grounds 
of  such  title  or  right,  and  serves  the  same  upon  the  sheriff,  the 
sheriff  shall  not  be  bound  to  keep  the  property  or  deliver  it  to  the 
plaintiff,  unless  the  plaintiff,  on  the  demand  of  him  or  his  agent, 
indemnifies  the  sheriff  against  such  claims,  by  an  undertaking  by 
two  sufficient  sureties,  who  shall  have  the  same  qualifications,  and 
shall  make  affidavit  thereof,  as  sureties  in  other  cases  herein  speci- 
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fied,  and  no  claim  to  such  property  by  any  other  person  than  the 
defendant  or  his  agent  shall  be  valid  against  the  sheriff  unless  so 
made. 

Sec.  80.  The  sheriff  shall  file  the  notice,  undertaking  and  affi- 
davit, with  his  proceedings  endorsed  thereon,  with  the  clerk  of  the 
court  in  which  the  action  is  pending,  within  twenty  days  after  tak- 
ing the  property  mentioned  therein. 

Sec.  81.  Whenever  it  shall  appear  to  the  satisfaction  of  the 
court,  by  affidavit  or  otherwise,  that  any  bond  executed  in  any  of 
the  proceedings  herein  mentioned,  is  insufficient,  or  the  sureties 
thereto  have  not  the  qualifications  of  bail,  as  herein  prescribed,  the 
court  may  order  new  bonds  to  be  given  within  a  time  limited,  and 
if  such  bonds  be  not  given  within  such  time,  the  sheriff  shall  take 
and  deliver  the  property  to  the  party  that  would  have  been  entitled 
to  the  possession  of  the  same  if  no  such  bond  had  ever  been  exe- 
cuted. 


TITLE  VI. 

CHAPTER  IIL 

Injunctions. 

Sec.  82.  An  injunction  is  a  writ  or  order,  requiring  a  person 
to  refrain  from  a  particular  act.  The  order  or  writ  may  be  granted 
by  the  court  in  which  the  action  is  brought,  or  by  the  judge  there- 
of, or  by  the  probate  judge;  and  when  made  by  a  judge  may  be 
enforced  as  the  order  of  the  court. 

Sec.  83.  An  injunction  may  be  granted  in  the  following  cases : 
First,  When  it  shall  appear  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  relief,  or  any  part  thereof, 
consists  in  restraining  the  commission  or  continuance  of  the  act 
complained  of,  either  for  a  limited  period  or  perpetually :  Second, 
When  it  shall  appear  by  the  complaint  or  affidavit  that  the  commis- 
sion or  continuance  of  some  act  during  the  litigation,  would  pro- 
duce great,  irreparable  injury  to  the  plaintiff:  Third,  When  it 
shall  appear  during  the  litigation,  that  the  defendant  is  doing,  or 
threatens,  or  is  about  to  do,  or  is  procuring  or  suffering  to  be  done, 
some  act  in  violation  of  the  plaintiff's  rights,  respecting  the  subject 
of  the  action,  and  tending  to  render  the  judgment  ineffectual. 

Sec.  84.    The  injunction  may  be  granted  at  the  time  of  issuing 
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the  summons  on  the  complaint,  and  at  any  time  afterwards,  before 
judgment,  upon  affidavit.  The  complaint  in  the  one  case,  and  the 
affidavits  in  the  other,  shall  show  satisfactorily  that  sufficient 
grounds  exist  therefor.  No  injunction  shall  be  granted  on  the 
complaint,  unless  it  be  verified  by  the  oath  of  the  plaintiff,  or  some 
one  in  his  behalf,  that  the  person  making  the  oath  has  read,  or 
heard  the  complaint  read,  and  knows  the  contents  thereof,  and  the 
same  is  true  of  his  own  knowledge,  except  the  matter  therein  stated 
on  information  and  belief,  and  that  as  to  those  matters  he  believes 
it  to  be  true.  When  granted  on  the  complaint,  a  copy  of  the  com- 
plaint, and  verification  attached,  shall  be  served  with  the  injunc- 
tion ;  and  when  granted  upon  affidavit,  a  copy  of  the  affidavit  shall 
be  served  with  the  injunction. 

Sec.  85.  An  injunction  shall  not  be  allowed  after  the  defendant 
has  answered,  unless,  upon  notice,  or  upon  an  order  to  show  cause ; 
but  in  such  case,  the  defendant  may  be  restrained  until  the  decision 
of  the  court  or  judge,  granting  or  refusing  the  injunction. 

Sec.  86.  On  granting  an  injunction,  the  fcourt  or  judge  shall 
require,  except  when  the  people  of  the  Territory  are  a  party  plain- 
tiff, with  sufficient  sureties,  to  the  effect,  that  the  plaintiff  will  pay 
to  the  party  enjoined  such  damages,  not  exceeding  an  amount  to  be 
specified,  as  such  party  may  sustain  by  reason  of  the  injunction, 
if  the  court  finally  decide  that  the  plaintiff  was  not  entitled  thereto. 

Sec.  87.  If  the  court  or  judge  deem  it  proper  that  the  defend- 
ant, or  any  of  the  several  defendants,  shall  be  heard  before  grant- 
ing the  injunction,  an  order  may  be  made  requiring  cause  to  be 
shown,  at  a  specified  time  and  place,  why  the  injunction  should  not 
be  granted ;  and  the  defendant  may,  in  the  meantime,  be  restrained. 

Sec.  88.  An  injunction  to  stop  the  general  and  ordinary  busi- 
ness of  a  corporation,  shall  not  be  granted,  except  by  the  court,  nor 
shall  it  be  granted  without  due  notice  of  the  application  therefor, 
to  the  proper  officers  of  the  corporation,  except  when  the  people  of 
the  Territory  are  a  party  to  the  proceedings. 

Sec.  89  If  an  injunction  be  granted  without  notice,  the  de- 
fendant at  any  time  before  the  trial,  may  apply,  upon  reasonable 
notice  to  the  judge  who  granted  the  injunction,  or  the  court  in 
which  the  action  is  brought,  to  dissolve  or  modify  the  same.  The 
application  may  be  made  upon  the  complaint,  or  the  affidavit,  on 
which  the  injunction  was  granted,  or  upon  affidavit  on  the  part  of 
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fied,  and  no  claim  to  such  property  by  any  other  person  than  the 
defendant  or  his  agent  shall  be  valid  against  the  sheriff  unless  so 
made. 

Sec.  80.  The  sheriff  shall  file  the  notice,  undertaking  and  affi- 
davit, with  his  proceedings  endorsed  thereon,  with  the  clerk  of  the 
court  in  which  the  action  is  pending,  within  twenty  days  after  tak- 
ing the  property  mentioned  therein. 

Sec.  81.  Whenever  it  shall  appear  to  the  satisfaction  of  the 
court,  by  affidavit  or  otherwise,  that  any  bond  executed  in  any  of 
the  proceedings  herein  mentioned,  is  insufficient,  or  the  sureties 
thereto  have  not  the  qualifications  of  bail,  as  herein  prescribed,  the 
court  may  order  new  bonds  to  be  given  within  a  time  limited,  and 
if  such  bonds  be  not  given  within  such  time,  the  sheriff  shall  take 
and  deliver  the  property  to  the  party  that  would  have  been  entitled 
to  the  possession  of  the  same  if  no  such  bond  had  ever  been  exe- 
cuted. 


TITLE  VI. 

CHAPTER  IIL 

Injunctions. 

Sec.  82.  An  injunction  is  a  writ  or  order,  requiring  a  person 
to  refrain  from  a  particular  act  The  order  or  writ  may  be  granted 
by  the  court  in  which  the  action  is  brought,  or  by  the  judge  there- 
of, or  by  the  probate  judge;  and  when  made  by  a  judge  may  be 
enforced  as  the  order  of  the  court. 

Sec.  83.  An  injunction  may  be  granted  in  the  following  cases : 
First,  When  it  shall  appear  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  relief,  or  any  part  thereof, 
consists  in  restraining  the  commission  or  continuance  of  the  act 
complained  of,  either  for  a  limited  period  or  perpetually :  Second, 
When  it  shall  appear  by  the  complaint  or  affidavit  that  the  commis- 
sion or  continuance  of  some  act  during  the  litigation,  would  pro- 
duce great,  irreparable  injury  to  the  plaintiff:  Third,  When  it 
shall  appear  during  the  litigation,  that  the  defendant  is  doing,  or 
threatens,  or  is  about  to  do,  or  is  procuring  or  suffering  to  be  done, 
some  act  in  violation  of  the  plaintiff's  rights,  respecting  the  subject 
of  the  action,  and  tending  to  render  the  judgment  ineffectual. 

Sec.  84.    The  injunction  may  be  granted  at  the  time  of  issuing 
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the  summons  on  the  complaint,  and  at  any  time  afterwards,  before 
judgment,  upon  affidavit.  The  complaint  in  the  one  case,  and  the 
affidavits  in  the  other,  shall  show  satisfactorily  that  sufficient 
grounds  exist  therefor.  No  injunction  shall  be  granted  on  the 
complaint,  unless  it  be  Verified  by  the  oath  of  the  plaintiff,  or  some 
one  in  his  behalf,  that  the  person  making  the  oath  has  read,  or 
heard  the  complaint  read,  and  knows  the  contents  thereof,  and  the 
same  is  true  of  his  own  knowledge,  except  the  matter  therein  stated 
on  information  and  belief,  and  that  as  to  those  matters  he  believes 
it  to  be  true.  When  granted  on  the  complaint,  a  copy  of  the  com- 
plaint, and  verification  attached,  shall  be  served  with  the  injunc- 
tion ;  and  when  granted  upon  affidavit,  a  copy  of  the  affidavit  shall 
be  served  with  the  injunction. 

Sec.  85.  An  injunction  shall  not  be  allowed  after  the  defendant 
has  answered,  unless,  upon  notice,  or  upon  an  order  to  show  cause ; 
but  in  such  case,  the  defendant  may  be  restrained  until  the  decision 
of  the  court  or  judge,  granting  or  refusing  the  injunction. 

Sec.  86.  On  granting  an  injunction,  the  fcourt  or  judge  shall 
require,  except  when  the  people  of  the  Territory  are  a  party  plain- 
tiK,  with  sufficient  sureties,  to  the  effect,  that  the  plaintiff  will  pay 
to  the  party  enjoined  such  damages,  not  exceeding  an  amount  to  be 
specified,  as  such  party  may  sustain  by  reason  of  the  injunction, 
if  the  court  finally  decide  that  the  plaintiff  was  not  entitled  thereto. 

Sec.  87.  If  the  court  or  judge  deem  it  proper  that  the  defend- 
ant, or  any  of  the  several  defendants,  shall  be  heard  before  grant- 
ing the  injunction,  an  order  may  be  made  requiring  cause  to  be 
shown,  at  a  specified  time  and  place,  why  the  injunction  should  not 
be  granted ;  and  the  defendant  may,  in  the  meantime,  be  restrained. 

Sec.  88.  An  injunction  to  stop  the  general  and  ordinary  busi- 
ness of  a  corporation,  shall  not  be  granted,  except  by  the  court,  nor 
shall  it  be  granted  without  due  notice  of  the  application  therefor, 
to  the  proper  officers  of  the  corporation,  except  when  the  people  of 
the  Territory  are  a  party  to  the  proceedings. 

Sec.  89  If  an  injunction  be  granted  without  notice,  the  de- 
fendant at  any  time  before  the  trial,  may  apply,  upon  reasonable 
notice  to  the  judge  who  granted  the  injunction,  or  the  court  in 
which  the  action  is  brought,  to  dissolve  or  modify  the  same.  The 
application  may  be  made  upon  the  complaint,  or  the  affidavit,  on 
which  the  injunction  was  granted,  or  upon  affidavit  on  the  part  of 


60  CIVIL  PRACTICE  ACT. 

the  defendant,  with  or  without  the  answer.  If  the  application  be 
made  upon  affidavit  on  the  part  of  the  defendant,  but  not  otherwise 
the  plaintiff  may  oppose  the  same,  by  affidavits  or  other  evidence, 
in  addition  to  those  on  which  the  injunction  was  granted. 

Sec.  90.  If  upon  such  application  it  satisfactorily  appears  that 
there  is  not  sufficient  ground  for  the  injunction,  it  shall  be  dis- 
solved, or  if  it  appear  that  the  extent  of  the  injunction  is  too  great, 
it  shall  be  modified. 


CHAPTER  IV. 

Grounds  op  Attachment. 

Sec.  91.  The  plaintiff  in  civil  action  for  the  recovery  of  money, 
may  at  or  after  the  commencement  thereof,  have  an  attachment 
against  the  property  of  the  defendant,  and  upon  the  grounds  herein 
stated,  and  no  other ;  when  the  debt  or  contract  upon  which  the 
attachment  is  sought  was  contracted  in  this  or  some  other  Territory 
of  the  United  States;  or  upon  debts  or  contracts  made  out  of  this 
Territory,  and  in  some  of  the  States  of  the  United  States,  and 
payable  in  this  Territory ;  or  for  machinery  or  other  property  to  be 
brought  to  this  Territory ;  or  freight  upon  the  same ;  or  for  fare  or 
passage  money  of  persons  coming  to  this  Territory ;  First,  When 
the  defendant,  or  one  of  several  defendants,  is  a  foreign  corporation 
or  a  non-resident'  of  this  Territory ;  or,  Second,  Has  absconded, 
with  intent  to  defraud  his  creditors ;  or,  Third,  Has  left  the  county 
of  his  residence  to  avoid  the  service  of  a  summons ;  or,  Fourth,  So 
conceals  himself  that  a  summons  cannot  be  served  upon  him ;  or, 
Fifth,  Is  about  to  remove  his  property,  or  a  part  thereof,  out  of 
the  jurisdiction  of  the  court,  with  intent  to  defraud  his  creditors; 
or,  Sixth,  Is  about  to  convert  his  property,  or  a  part  thereof,  into 
money,  for  the  purpose  of  placing  it  beyond  the  reach  of  his  cred- 
itors ;  or,  Seventh,  Has  property  or  rights  in  action  which  he  con- 
ceals; or,  Eighth,  Has  assigned,  removed  or  disposed  of,  or  is 
about  to  dispose  of,  his  property,  or  a  part  thereof,  with  the  intent 
to  defraud  his  creditors ;  or,  Ninth,  Fraudulently  contracted  the 
debt  or  incurred  the  obligation  for  which  suit  is  about  to  be,  or  has 
been  brought.  But  an  attachment  shall  not  be  granted  on  the 
ground  that  the  defendant  is  a  foreign  corporation  or  a  non-resi- 
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dent  of  this  Territory  for  any  claim  other  than  a  debt  or  demand 
arising  upon  contract,  judgment  or  decree. 

Sec.  92.  An  order  of  attachment  shall  be  made  by  the  clerk 
of  the  court  in  which  the  action  is  brought,  in  any  case  mentioned 
in  the  preceding  section,  when  there  is  filed  in  his  office  an  affidavit 
of  the  plaintiff,  his  agent  or  attorney,  showing,  First,  The  nature 
of  the  plaintiffs  claims;  Second,  That  it  is  just;  Third,  The 
amount  which  the  affiant  believes  the  plaintiff  ought  to  recover ; 
and,  Fourth,  The  existence  of  some  one  of  the  grounds  for  an 
attachment  enumerated  in  the  preceding  section. 

Sec.  93.  When  the  ground  of  the  attachment  is,  that  the  de- 
fendant is  a  foreign  corporation  or  a  non-resident  of  this  Territory, 
the  order  of  the  attachment  may  be  issued  without  an  undertaking. 
In  all  other  cases,  the  order  of  attachment  shall  not  be  issued  by 
the  clerk  until  there  has  been  executed  in  his  office,  by  one  or  more 
sufficient  sureties  of  the  plaintiff,  to  be  approved  by  the  clerk,  an 
undertaking  double  the  amount  of  the  plaintiff's  claim,  to  the  effect 
that  the  plaintiff  shall  pay  to  the  defendant  all  damages  which  he 
may  sustain  by  reason  of  the  attachment,  if  the  order  be  wrong- 
fully obtained. 

Sec.  94.  The  writ  shall  be'directed  to  the  sheriff  of  any  county 
in  which  the  property  of  such  defendant  may  be,  and  require  him 
to  attach  and  safely  keep  all  the  property  of  such  defendant  within 
his  county  not  exempt  from  execution,  or  so  much  thereof  as  may 
be  sufficient  to  satisfy  the  plaintiff's  demand,  and  costs;  the  amount 
of  which  demand  shall  be  stated,  in  conformity  with  the  complaint, 
unless  the  defendant  shall  deposit  with  the  sheriff  an  amount  of 
money  sufficient  to  cover  plaintiff's  demand,  and  costs  of  suit; 
which  money  shall  be  deposited  by  the  sheriff  with  the  clerk  of 
the  court  out  of  which  said  writ  of  attachment  issued;  which 
money  shall  be  held  by  said  clerk,  subject  to  the  further  order  of 
the  court.  Several  writs  may  be  issued  at  the  same  time,  to  sher- 
iff's of  different  courts. 

Sec.  95.  The  rights  or  shares  which  the  defendant  may  have 
in  the  stock  of  any  corporation  or  company,  together  with  the  in- 
terests and  profits  thereon,  and  all  debts  due  such  defendant,  not 
exempt  from  execution,  may  be  attached,  and  if  judgment  be  ren- 
dered, be  sold  to  satisfy  the  judgment  and  execution. 

Sec.  96.     The  sheriff  to  whom  the  writ  of  attachment  is  directed 


62  CIVIL  PRACTICE  ACT. 

and  delivered  shall  execute  the  same  without  delay,  and — if  the 
undertaking  mentioned  in  section  ninety-four  be  not  given, — as  fol- 
lows :  First,  Real  property  shall  be  attached  by  making  a  list  of 
the  same,  and  by  leaving  a  notice  with  the  owner  or  occupant  there- 
of, stating  that  the  same  has  been  attached,  and  at  whose  instance, 
if  such  owner  or  occupant  can  be  found,  or  by  posting  such  notioe 
in  a  conspicuous  place  on  such  premises.  Second,  Personal  prop- 
erty, capable  of  manual  delivery,  shall  be  attached  by  taking  it 
into  custody.  Third,  Stock  or  shares,  or  interest  in  stock  or 
shares,  of  any  corporation  or  company,  shall  be  attached  by  leav- 
ing with  the  president,  or  other  head  of  the  same,  or  the  secretary, 
cashier,  or  managing  agent  thereof,  a  notice,  stating  that  the  stock 
or  interest  of  the  defendant  is  attached,  and  at  whose  instance. 
Fourth,  Debts  and  credits  and  other  personal  property,  not  capable 
of  manual  delivery,  shall  be  attached  by  leaving  with  the  person 
owing  such  debts,  or  having  under  his  control,  or  in  his  possession, 
such  credits  or  other  personal  property,  a  notice  that  such  debts 
owing  by  him  to  the  defendant,  or  the  credits  and  other  personal 
property  in  his  possession,  or  under  his  control,  belonging  to  the 
defendant,  are  attached,  and  at  whose  instance. 

Sec.  97.  Upon  receiving  information  in  writing  from  the  plain- 
tiff, his  agent  or  attorney,  that  any  person  has  in  his  possession,  or 
under  his  control,  any  credits  or  other  personal  property  belonging 
to  the  defendant,  or  is  owing  any  debt  to  the  defendant,  the  sheriff 
shall  serve  upon  such  person  a  notice  that  such  credits  or  other 
property  or  debts,  as  the  case  may  be,  are  attached,  and  by  what 
authority,  and  at  whose  instance. 

Sec.  98.  All  persons  having  in  their  possession,  or  under  their 
control,  any  credits  or  other  personal  property  belonging  to  the 
defendant,  or  owing  any  debts  to  the  defendant,  at  the  time  of  the 
service  upon  them  of  the  notice,  as  provided  in  the  last  two  sec- 
tions, shall  be — unless  such  property  be  delivered  up  or  transferred 
or  such  debts  be  paid  to  the  sheriff — liable  to  the  plaintiff  for  the 
amount  of  such  credits,  property  or  debts,  until  the  attachment  be 
discharged,  or  any  judgment  recovered  by  him,  be  satisfied. 

Sec.  99.  Any  person  owing  debts  to  the  defendant,  or  having 
in/his  possession,  or  under  his  control,  any  credits  or  other  personal 
property  belonging  to  the  defendant,  may  be  required  to  attend 
before  the  court  or  judge,  or  a  referee  appointed  by  the  court  or 
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judge,  and  be  examined  on  oath,  respecting  the  same.  The  de- 
fendant may  also  be  required  to  attend,  for  the  purpose  of  giving 
information  respecting  his  property,  and  may  be  examined  on  oath. 
The  court  or  judge,  may,  after  such  examination,  order  personal 
property,  capable  of  manual  delivery,  to  be  delivered  to  the  sheriff, 
on  such  terms  as  may  be  just,  having  reference  to  any  liens  there- 
on, or  claims  against  the  same,  and  a  memorandum  to  be  given  of 
all  other  personal  property,  containing  the  amount  and  descrip- 
tion thereof. 

Sec.  100.  The  sheriff  shall  make  a  full  inventory  of  the  prop- 
erty attached,  and  return  the  same  with  the  writ,  and  from  the 
time  of  leaving  such  writ  or  attachment,  it  shall  be  a  lien  upon  the 
property,  until  the  satisfaction  of  the  judgment  recovered  by  the 
plaintiff,  unless  the  defendant  executes  the  undertaking  mentioned 
in  section  ninety-four.  To  enable  him  to  make  such  return  as  to 
debts  and  credits  attached,  he  shall  request,  at  the  time  of  the  ser- 
vice, the  party  owing  the  debt,  or  having  the  credit,  to  give  him,  a 
memorandum,  stating  the  amount  and  description  of  each ;  and  if 
such  memorandum  be  refused,  he  shall  return  the  fact  of  re- 
fusal with  the  writ.  The  party  refusing  to  give  the  memorandum, 
may  be  required  to  pay  the  costs  of  any  proceeding  taken  for 
the  purpose  of  obtaining  information  respecting  the  amount  and 
description  of  such  debt  or  credit. 

Sec.  101.  If  any  property  attached  be  perishable,  the  sheriff 
shall  sell  the  same,  in  the  manner  in  which  such  property  is  sold 
on  execution.  The  proceeds  and  other  property  attached  by  him 
shall  be  retained  by  him,  to  answer  any  judgment  that  may  be 
recovered  in  the  action,  unless  sooner  subjected  to  execution  upon 
another  judgment,  recovered  previous  to  the  issuing  of  the  attach- 
ment. Debts  and  credits  attached  may  be  collected  by  him,  if  the 
same  can  be  done  without  suit.  The  sheriff's  receipt  shall  be  a 
sufficient  discharge  for  the  amount  paid. 

Sec.  102.  The  sheriff  may  deliver  any  of  the  property  attached 
to  the  defendant  or  to  any  other  person  claiming  it  upon  his  giving 
a  written  undertaking  therefor  executed  by  two  or  more  sufficient 
sureties  engaging  to  re-deliver  it  or  pay  the  value  thereof  to  the 
sheriff  to  whom  execution  upon  a  judgment  obtained  by  the  plaintiff 
in  that  action  may  be  issued.  If  an  action  be  brought  upon  such 
undertaking,  against  the  principal  or  his  sureties,  it  shall  be  a  de- 
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fence  that  the  property  for  which  the  undertaking  was  given  did 
not  at  the  execution  of  the  writ  of  attachment  belong  to  the  de- 
fendant against  whom  it  was  issued. 

Sec.  108.  If  judgment  be  recovered  by  the  plaintiff,  the  sheriff 
shall  satisfy  the  same  out  of  the  property  attached  by  him  which 
has  not  been  delivered  to  the  defendant  or  claimant  as  herein  before 
provided,  or  subjected  to  execution  on  another  judgment  recovered 
previous  to  issuing  the  attachment,  if  it  is  sufficient  for  that  pur- 
pose :  First,  by  paying  to  the  plaintiff  the  proceeds  of  all  sales  of 
perishable  property  sold  by  him,  or  of  any  debts  or  credits  collected 
by  him,  or  so  much  as  shall  be  necessary  to  satisfy  the  judgment. 
Second,  if  any  balance  remain  due  and  an  execution  shall  have 
been  issued  on  the  judgment,  he  shall  sell  under  the  execution 
so  much  of  the  property,  real  or  personal,  as  may  be  necessary  to 
satisfy  the  balance,  if  enough  for  that  purpose  remain  in  his  hands. 
Notices  of  the  sales  shall  be  given  and  the  sales  conducted  as  in 
other  cases  of  sales  on  execution. 

Sec.  104.  If  after  selling  all  the  property  attached  by  him 
remaining  in  his  hands,  and  applying  the  proceeds,  together  with 
the  proceeds  of  any  debts  or  credits  collected  by  him,  deducting  his 
fees,  to  the  payment  of  the  judgment,  any  balance  shall  remain 
due,  the  sheriff  shall  proceed  to  collect  such  balance  as  upon  execu- 
tion in  other  cases.  Whenever  the  judgment  shall  have  been  paid, 
the  sheriff  upon  reasonable  demand  shall  deliver  over  to  the  de- 
fendant the  attached  property  remaining  in  his  hands  and  any 
proceeds  of  the  property  attached  unapplied  on  the  judgment. 

Sec.  105:  If  the  execution  be  returned  unsatisfied  in  whole  or 
in  part  the  plaintiff  may  prosecute  any  undertaking  given  pursuant 
to  sections  ninety-four  and  one  hundred  and  two,  or  he  may  proceed 
as  in  other  cases  upon  the  return  of  an  execution. 

Sec.  106.  If  the  defendant  recover  judgment  against  the  plain- 
tiff, (on  any  undertaking  received  in  the  action,)  all  the  pro- 
ceeds of  sales  and  money  collected  by  the  sheriff  or  deposited  by 
the  defendant  and  all  the  property  attached  remaining  in  the 
sheriff's  hands  shall  be  delivered  to  the  defendant  or  his  agent,  the 
order  of  attachment  shall  be  discharged  and  the  property  released 
therefrom. 

Sec.  107.  In  all  cases  where  there  has  been  more  than  one 
attachment  issued  against  the  same  defendant  returnable  at  the 
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same  term  of  court,  and  more  than  one  judgment  rendered  against 
such  defendant  at  the  same  term  of  court  in  cases  in  which  attach- 
ments have  been  issued,  and  there  is  not  sufficient  property  of  such 
defendant  including  the  rights,  debts  and  credits  attached  in  such 
action  to  satisfy  all  of  said  judgments,  the  court  shall  direct  the 
sheriff  to  whom  execution  may  issue  or  who  has  under  his  control  - 
any  money,  rights,  credits  or  other  property  that  may  be  applied 
to  the  satisfaction  of  such  judgments  to  proceed  to  sell  said  prop- 
erty as  herein  provided  and  to  collect  such  debts,  rights,  or  credits, 
and  af^r  deducting  the  costs  that  may  be  due  in  all  of  said  cases, 
to  pay  to  each  such  judgment  creditor  a  proportionate  share  of  the 
remainder  of  the  proceeds  of  such  sales  and  money  collected  accord- 
ing to  the  amount  of  his  judgment. 

Sec.  108.  Whenever  the  defendant  shall  have  appeared  in  the 
action  he  may  apply,  upon  reasonable  notice  to  the  plaintiff,  to  the 
court  in  which  the  action  is  pending,  or  to  the  judge  thereof,  or  to 
a  probate  judge,  for  an  order  to  discharge  the  same  upon  the  exe- 
cution of  the  undertaking  mentioned  in  the  next  section,  and  if  the 
application  be  granted,  all  the  proceeds  pf  sales  and  moneys  col- 
lected by  the  sheriff,  and  all  the  property  attached  remaining  in 
his  hands,  shall  be  released  from  the  attachment  and  delivered  to 
the  defendant  upon  the  justification  of  the  sureties  on  the  under- 
taking, if  required  by  the  plaintiff. 

Sec.  109.  Upon  such  application  the  defendant  shall  deliver  to 
the  court  or  judge  an  undertaking  executed  by  at  least  two  sureties, 
residents  of  the  district,  to  the  effect  that  the  sureties  will  on  de- 
mand pay  to  the  plaintiff  the  amount  of  any  judgment  that  may  be 
recovered  in  favor  of  the  plaintiff  in  the  action  not  exceeding  the 
sum  specified  in  the  undertaking  which  shall  be  sufficient  to  satisfy. 
-  the  amount  claimed  by  the  plaintiff  in  his  complaint  and  the  costs. 
The  sureties  may  be  required  to  justify  on  such  application  before 
the  judge  or  court,  and  the  property  attached  shall  not  be  released- 
from  the  attachment  without  their  justification,  if  the  same  be* 
required.  ' 

Sec.  110.  In  all  cases  where  property  or  effects  have  been 
attached,  the  defendant,  or  any  creditor  of  the  defendant  interested, 
may  file  a  plea  in  the  nature  of  a  plea  in  abatement,  under  oath, 
putting  in  issue  the  truth  of  the  facts  alleged  in  the  affidavit  on 
which  the  attachment  was  sued  out. 
9 
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Sec.  111.  Upon  such  issue  the  plaintiff  shall  be  held  to  prove 
that  the  facts  alleged  by  him  in  said  affidavit  as  the  grounds  of  the 
attachment  existed  at  the  time  of  the  issuance  of  the  writ  of 
attachment. 

Sec.  112.  If  the  issue  be  found  against  the  plaintiff  the  attach- 
ment shall  be  dismissed  at  the  cost  of  the  plaintiff,  and  his  sureties 
shall  thereafter  be  liable  on  their  bond  for  all  damages  sustained  by 
the  defendant  in  consequence  of  the  issuing  of  the  attachment,  and 
the  court  shall  assess  a  reasonable  fee  against  the  plaintiff  for 
defendant  attorney  or  attorneys.  % 

Sec.  113.  After  the  attachment  of  property  by  the  sheriff,  the 
defendant,  after  reasonable  notice  to  the  plaintiff,  may  have  the  writ 
of  attachment  dissolved  by  showing  to  the  court  in  which  the  action 
is  brought,  or  a  judge  thereof,  or  a  probate  judge,  that  there  was 
not  at  the  time  of  the  issuing  of  the  attachment  any  sufficient 
grounds  therefor,  or  that  the  property  attached  is  not  subject  to 
execution  or  attachment.  If  the  court  or  judge  hearing  the  same 
shall  dissolve  the  attachment,  the  sheriff  shall  deliver  all  property 
attached  remaining  in  his  hands,  and  all  moneys  collected  by  him 
by  virtue  of  the  attachment  of  the  defendant,  and  the  sureties  of 
the  plaintiff  shall  be  liable  to  the  defendant  for  all  damages  he  may 
have  sustained  by  the  issuing  of  the  attachment,  not  exceeding  the 
amount  stated  in  the  plaintiff's  undertaking. 

Sec.  114.  The  sheriff  shall  return  the  writ  of  attachment  with 
the  summons  if  issued  at  the  same  time,  otherwise  within  twenty 
days  after  its  receipt,  with  a  certificate  of  his  proceedings  indorsed 
thereon  or  attached  thereto. 


CHAPTER  V. 

Deposit  in  Court. 

Sec.  115.  When  it  is  admitted  by  the  pleading  or  examination 
of  a  party  that  he  has  in  his  possession,  or  under  his  control,  any 
money,  or  other  things  capable  of  delivery,  which  being  the  subject 
of  litigation  is  held  by  him  as  a  trustee  for  another  party,  or  which 
belongs  or  is  due  to  another  party,  the  court  may  order  the  same, 
;upon  motion,  to  be  deposited  in  court,  or  delivered  to  such  party, 
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upon  such  conditions  as  may  be  just,  subject  to  the  further  direc- 
tion of  the  court. 

Sec.  116.  A  receiver  may  be  appointed  by  the  court  in  which 
the  suit  is  pending,  or  by  a  judge  thereof,  First,  Before  judgment, 
provisionally,  on  the  application  of  either  party,  when  he  establishes 
a  prima  facie  right  to  the  property,  or  to  an  interest  in  the  prop- 
erty, which  is  the  subject  of  the  action,  and  which  is  in  possession 
of  an  adverse  party,  and  the  property  or  its  rents  and  profits  are  in 
danger  of  being  lost  or  materially  injured  or  impaired.  Second, 
After  judgment,  to  dispose  of  the  property  according  to  the  judg- 
ment, to  preserve  it  during  the  pending  of  an  appeal,  and,  Third, 
In  such  other  cases  as  are  in  accordance  with  the  practice  of  the 
courts  of  equity  jurisdiction. 


TITLE  VII. 

CHAPTER  I. 

Trial  and  Judgment. 

Sec.  117.  A  judgment  is  the  final  determination  of  the  rights 
of  the  parties  in  the  action  or  proceeding. 

Sec.  118.  Judgment  may  be  given  for  or  against  one  or  more 
of  several  plaintiffs,  and  for  or  against  one  or  more  of  several  de- 
fendants, and  it  may,  when  the  justice  of  the  case  requires  it, 
determine  the  ultimate  rights  of  the  parties  on  each  side  as  between 
themselves. 

Sec.  119.  In  an  action  against  several  defendants,  the  court 
may  in  its  discretion  render  judgment  against  one  or  more  of  them, 
leaving  the  action  to  proceed  against  the  others,  when  a  several 
judgment  is  proper. 

Sec.  120.  The  relief  granted  to  the  plaintiff,  if  there  be  no 
answer,  shall  not  exceed  that  which  he  shall  have  demanded  in  his 
complaint,  but  in  any  other  case  the  court  may  grant  him  any  relief 
consistent  with  the  case  made  by  the  complaint,  and  embraced 
within  the  issue. 

Sec.  121.  An  action  may  be  dismissed,  or  judgment  of  non- 
suit entered,  in  the  following  cases :     First,  By  the  plaintiff  him- 
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self  at  any  time  before  trial,  upon  the  payment  of  costs,  if  a 
counter  claim  has  not  been  made.  If  bonds  shall  have  been 
executed  by  the  plaintiff,  the  defendant  may  then  have  his  action 
thereon.  Second,  By  either  party  upon  the  written  consent  of 
the  other.  Third,  By  the  court  when  the  plaintiff  fails  to  appear 
on  the  trial,  and  the  defendant  appears  and  asks  for  the  dismissal. 
Fourth,  When  upon  the  trial,  and  before  the  final  submission  of 
the  case,  the  plaintiff  abandons  it.  Fifth,  By  the  court  upon  the 
motion  of  the  defendant,  when  upon  the  trial  the  plaintiff  fails  to 
prove  a  sufficient  case  for  the  jury.  The  dismissal  in  the  first  two 
sub-divisions  may  be  made  by  an  entry  in  the  clerk's  register. 
Judgment  may  thereupon  be  entered  accordingly. 

Sec.  122.     In  every  case  other  than  those  mentioned  in  the  last 
section,  the  judgment  shall  be  rendered  on  the  merits. 


CHAPTER  IL 

Of  Issues  and  the  manner  of  their  Disposition. 

Sec.  123.  An  issue  arises  when  a  fact  or  conclusion  of  law  is 
maintained  by  the  one  party  and  controverted  by  the  other.  Issues 
are  of  two  kinds ;    First,  of  law.     Second,  Of  fact 

Sec.  124.  An  issue  of  law  arises  upon  a  demurrer  to  any 
pleading,  or  any  part  thereof. 

Sec.  125.  An  issue  of  fact  arises,  First,  Upon  a  material  alle- 
gation in  the  complaint  controverted  by  the  answer.  '  Second, 
Upon  new  matters  in  the  answer,  except  an  issue  of  law  is  joined 
therein? 

Sec.  126.  An  issue  of  law  shall  be  tried  by  the  court  unless  it 
be  referred  upon  consent,  as  otherwise  provided. 

Sec.  127.  An  issue  of  fact  shall  be  tried  by  a  jury,  unless  a 
jury  trial  be  waived,  or  reference  ordered,  as  provided  in  this 
act.  Where  there  are  issues  both  of  law  and  fact  to  the  same  com- 
plaint, the  issues  of  law  shall  be  first  disposed  of. 

Sec.  128.  The  clerk  shall  enter  causes  upon  the  docket  of  the 
court  according  to  their  order  in  filing,  and  shall  set  as  many  causes 
for  trial  on  each  day  of  the  term  as  he  shall  think  proper,  as  they 
are  filed ;  but  no  civil  cause  shall  be  set  for  trial  on  the  first  day 
of  the  term,  and  no  cause  shall  be  tried  before  the  day  on  which  it 
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was  set  for  trial,  except  by  consent  of  the  parties,  unless  the  de- 
fendant makes  default.  All  causes  not  finally  disposed  of  at  the 
close  of  the  term,  shall  be  continued  until  the  next  term  of  the 
court. 

Sbc.  129.  Either  party  may  bring '  the  issue  to  trial  or  to  a 
hearing,  and  in  the  absence  of  the  adverse  party  —  unless  the  court 
for  good  cause  shown,  otherwise  direct, —  may  proceed  with  his  case 
and  take  a  dismissal  of  the  action,  or  a  verdict  or  judgment  as  the 
case  may  require. 

Sec.  130.  A  motion  to  postpone  a  trial  on  the  ground  of  the 
absence  of  evidence,  shall  be  made  only  upon  affidavit  showing 
the  materiality  of  the  evidence  expected  to  be  obtained,  and  that 
due  diligence  has  been  used  to  procure  it,  the  witness  that  the 
party  expects  to  obtain,  and  the  facts  he  expects  to  prove  by  him, 
and  if  the  adverse  party  thereupon  admit  that  such  evidence  would 
be  given,  and  that  it  be  considered  as  actually  given  on  the  trial, 
or  offered  and  overruled  as  improper,  the  trial  shall  not  be  post- 


CHAPTER  III. 

Sec.  131.  When  the  action  is  called  for  trial  by  jury,  the 
jurors  summoned  who  have  appeared  and  not  been  excused,  shall 
be  called.  If  the  panel  is  not  full,  the  sheriff  shall  summon 
from  the  citizens  of  the  county  —  and  not  from  the  by-standers  — 
so  many  competent  persons  as  may  be  necessary  to  complete  the 
jury.  The  jury  shall  consist  of  twelve  persons,  unless  the  parties 
consent  to  a  less  number.  The  parties  may  consent  to  any  number 
not  less  than  three.  Such  consent  shall  be  entered  by  the  clerk  in 
the  minutes  of  the  trial. 

Sec.  132.  As  soon  as  the  jury  is  completed,  an  oath  or  affirm- 
ation shall  be  administered  to  the  jurors,  in  substance  that  they 
each  of  them  will  well  and  truly  try  the  matters  in  issue  between 

,  the  plaintiff,  and ,  the  defendant,  and  a 

true  verdict  render  according  to  the  evidence. 

Sec.  133.  Either  party  may  challenge  the  jurors,  but  when 
there  jare  several  parties  on  either  side,  they  shall  join  in  a  chal- 
lenge before  it  can  be  made.     The  challenge  shall  be  to  individual 
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jurors,  and  shall  be  either  peremptory  or  for  cause.  Each  party 
shall  be  entitled  to  four  peremptory  challenges. 

Sec.  134.  Challenges  for  cause  may  be  taken  on  one  or  more 
of  the  following  grounds :  First,  A  want  of  any  of  the  qualifica- 
tions prescribed  by  statute  to  render  a  person  competent  as  a  juror. 
Second,  Consanguinity  or  affinity  within  the  third  degree  to  either 
party.  Third,  Standing  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and  agent  to  either 
party,  or  being  a  member  of  the  family  of  either  party,  or  a  part- 
ner in  business  with  either  party,  or  being  security  on  any  bond  or 
obligation  for  either  party.  Fourth,  Having  served  as  a  juror,  or 
been  a  witness,  on  a  previous  trial  between  the  same  parties  for  the 
same  cause  of  action.  Fifth,  Interest  on  the  part  of  the  juror  in 
the  event  of  the  action,  or  in  the  main  question  involved  in  the 
action,  except  the  interest  of  a  juror  as  a  member  or  citizen  of  the 
municipal  corporation.  Sixth,  Having  formed  or  expressed  an  un- 
qualified opinion  or  belief  as  to  the  merits  of  the  action.  Seventh, 
The  existence  of  a  state  of  mind  in  the  juror  evincing  enmity 
against,  or  bias  to,  either  party. 

Sec.  135.  Challenges  for  cause  shall  be  tried  by  the  court. 
The  juror  challenged,  and  any  other  person,  may  be  examined  as  a 
witness  on  the  trial  of  the  challenge. 


Conduct  of  the  Trial. 

Sec  136.  If  after  the  impanelling  of  the  jury,  and  before 
verdict,  a  juror  becomes  sick,  or  for  any  other  cause  is  unable  to 
perform  his  duty,  the  court  may  order  him  to  be  discharged  in  that 
case,  the  trial  may  proceed  with  the  other  jurors  with  the  consent 
of  the  parties  to  the  action,  or  a  new  juror  may  be  sworn  and  the 
trial  begin  anew,  or  the  jury  may  be  discharged  and  a  new  jury 
then  or  afterwards  be  impanelled. 

Sec  187.  In  charging  the  jury,  either  party  shall  be  allowed 
to  present  to  the  court  written  instructions  upon  matters  of  law, 
and  argue  the  same  to  the  court,  and  the  court  shall  give  or  refuse 
such  instructions,  or  may  modify  or  change  them  in  writing,  but 
under  no  circumstances  shall  the  court  give  any  verbal  instructions, 
or  modify  or  alter  any  instruction  offered  by  verbal  comments ;  and 
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when  any  instruction  is  given,  refused,  or  altered,  the  court  shall 
note  the  same  thereon  in  writing ;  nor  shall  the  court  comment 
upon  the  testimony  further  than  to  inform  the  jury  that  they  are 
the  exclusive  judges  of  all  questions  of  fact  submitted  to  them,  and 
if  the  parties  or  their  attorneys  require  it,  the  instructions  shall  be 
given  to  the  jury  before  the  argument  of  the  cause. 

Sec.  138.  After  hearing  the  charge,  the  jury  may  either  de- 
cide in  court  or  retire  for  deliberation ;  if  they  retire,  they  shall  be 
kept  together  in  a  room  provided  for  them,  or  some  other  convenient 
place,  under  the  charge  of  one  or  more  officers,  until  they  agree 
upon  their  verdict  or  are  discharged  by  the  court.  The  officer  shall, 
to  the  utmost  of  his  ability,  keep  the  jury  together,  separate  from 
other  persons,  he  shall  not  suffer  any  communication  to  be  made  to 
them,  or  make  any  himself,  except  to  ask  them  if  they  have  agreed 
upon  their  verdict;  and  he  shall  not,  before  the  verdict  is  rendered, 
communicate  to  any  person  the  state  of  their  deliberations  or  the 
verdict  agreed  upon. 

Sec.  139.  Upon  retiring  for  deliberation,  the  jury  may  take 
with  them  the  instructions  of  the  court,  and  all  papers. —  except 
depositions  —  which  have  been  received  as  evidence  in  the  case,  or 
copies  of  such  papers  as  ought  not  in  the  opinion  of  the  court  to  be 
taken  from  the  person  having  them  in  possession.  And  they  may 
also  take  with  them  notes  of  the  testimony,  or  other  proceedings  on 
the  trial,  taken  by  themselves,  or  any  of  them,  but  none  taken  by 
any  other  person. 

Sec.  140.  After  the  jury  have  retired  for  deliberation,  if  there 
be  a  disagreement  between  them  as  to  any  point  of  law  arising  in 
the  cause,  they  may  require  the  officer  to  conduct  them  into  court. 
Upon  their  being  brought  into  court,  the  information  required  shall 
be  given  in  the  presence  of,  or  after  notice  to,  the  parties  or  counsel. 

Sec.  141.  In  all  cases  where  a  jury  is  discharged,  or  pre- 
vented from  giving  a  verdict  from  any  cause,  during  the  progress 
of  the  trial,  or  after  the  cause  is  submitted  to  them,  the  action  may 
be  again  tried  immediately,  or  at  a  future  time,  as  the  court  may 
direct. 

Sec.  142.  While  the  jury  is  absent,  the  court  may  adjourn 
from  time  to  time,  in  respect  to  other  business,  but  it  shall  never- 
theless be  deemed  open  for  every  purpose  connected  with  the  cause 
submitted  to  the  jury  until  a  verdict  is  rendered  or  the  jury  dis- 
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charged.  The  court  may  direct  the  jury  to  bring  in  a  sealed  ver- 
dict at  the  opening  of  the  court,  in  case  of  an  agreement  during  a 
recess  or  adjournment  for  the  day.  A  final  adjournment  of  the 
court  for  the  term  shall  discharge  the  jury. 

Sec.  143.  When  the  jury  shall  have  agreed  upon  their  verdict, 
they  shall  be  conducted  into  court  by  the  officer  having  them  in 
charge.  Their  names  shall  be  called,  and  they  shall  be  asked  by 
the  court  or  clerk  whether  they  have  agreed  upon  their  verdict,  and 
if  they  answer  in  the  affirmative,  they  shall  pass  the  same  to  the 
court  or  clerk. 

Sec.  144.  If  the  verdict  be  informal  or  insufficient,  in  not  cov- 
ering the  whole  issue  or  issues  submitted,  the  verdict  may  be  cor- 
rected by  the  jury,  under  the  advice  of  the  court,  or  the  jury  may 
again  be  sent  out. 

Sec.  145.  When  the  verdict  is  given,  and  is  not  informal  or 
insufficient,  the  court  or  clerk  shall  read  it  to  the  jury  and  inquire 
of  them  whether  it  be  their  verdict.  If  any  juror  disagrees,  the 
jury  may  be  sent  out  again,  but  if.no  disagreement  be  expressed, 
the  verdict  shall  be  received  and  the  jury  discharged  from  the  case. 


The  Verdict. 

Sec.  146.  The  verdict  of  the  jury  shall  be  either  general  or 
special.  A  general  verdict  is  that  by  which  they  pronounce  gen- 
erally upon  all  or  any  of  tho  issues,  either  in  favor  of  the  plaintiff 
or  defendant.  A  special  verdict  is  that  by  which  they  find  the 
facts  only,  leaving  the  judgment  to  the  court.  The  special  verdict 
shall  present  the  conclusions  of  fact  as  established  by  the  evidence, 
and  not  the  evidence  to  prove  them ;  and  those  conclusions  of  fact 
shall  be  so  presented  as  that  nothing  shall  remain  to  the  court  but 
to  draw  from  them  conclusions  of  law. 

Sec.  147.  All  verdicts  shall  be  rendered  in  writing,  and  pre- 
sented by  the  foreman  of  the  jury. 

Sec.  148.  In  an  action  for  the  recovery  of  money  only,  or 
specific  real  property,  the  jury  in  their  discretion  may  render  a 
general  or  special  verdict.  In  all  other  cases  the  court  may  direct 
the  jury  to  find  a  special  verdict  upon  all  or  any  of  the  issues,  and 
in  all  cases  may  instruct  them — if  they  render  a  general  verdict — 
to  find  upon  particular  questions  of  fact  to  be  stated,  and  may  direct 
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a  finding  thereon.  The  verdict  shall  be  filed  with  the  clerk,  and 
entered  in  the  minutes  of  the  cause.  When  a  special  finding  of 
the  facts  shall  be  inconsistent  with  the  general  verdict,  the  former 
shall  control  the  latter,  and  the  court  shall  give  judgment  accord- 
ingly. 

Sbc.  149.  When  a  verdict  is  found  for  the  plaintiff,  in  an 
action  for  the  recovery  of  money,  or  for  the  defendant  when  a  coun- 
ter claim  for  the  recovery  of  money  is  established,  exceeding  the 
amount  of  the  plaintiff's  claim  as  established,  the  jury  shall  also 
find  the  amount  of  the  recovery. 

Sbc.  150.  In  an  action  for  the  recovery  of  specific  personal 
property,  if  the  property  has  not  been  delivered  to  the  plaintiff,  or 
the  defendant  by  his  answer  claim  a  return  thereof,  the  jury,  if 
their  verdict  be  in  favor  of  the  plaintiff,  or  if  being  in  favor  of  the 
defendant,  they  also  find  that  he  is  entitled  to  a  return  thereof, 
shall  find  the  value  thereof,  and  may  at  the  same  time  asiess  the 
damages,  if  any  are  claimed  in  the  complaint  or  answer,  which  the 
prevailing  party  has  sustained  by  reason  of  the  taking  or  detention 
of  such  property. 

Sbc.  151.  Judgment  shall  immediately  be  entered  upon  the 
verdict,  unless  the  cause  be  for  some  reason  further  postponed  by, 
the  court. 


Trial  by  thb  Court. 

Sbc.  152.     Trial  by  jury  may  be  waived  by  the  several  parties, 
to  an  issue  of  fact,  in  actions  arising  on  contract,  and  with  the 
assent  of  the  court,  in  other  actions  in  the  manner  following :  •  First, 
By  failing  to  appear  at  the  trial.     Second,  By  written  consent,  in 
person  or  by  attorney,  filed  by  the  clerk.     Third,  By  oral  consent, 
in  open  court  entered  in  the  minutes. 

Sbc.  158.  Upon  the  trial  of  an  issue  of  fact  by  the  court,  it 
shall  state  the  fact  found,  and  judgment  shall  be  entered  accord- 
ingly. 

Sbc.  154.  Chancery  cases  may  be  tried  by  the  court,  with  or 
^without  the  finding  of  a  jury,  upon  issue  formed  by  the  court ;  and 
on  a  judgment  upon  an  issue  of  law,  if  the  taking  of  an  account 
be  necessary  to  enable  the  court  to  complete  the  judgment,  a  refer- 
ence may  be  ordered. 
10 
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References  and  Trial  bt  Referees. 

Seo.  155.  All  or  any  of  the  issues  in  the  action,  whether  of 
feet,  of  law,  or  both,  may  be  referred,  upon  the  written  consent  of 
the  parties. 

Seo.  156.  When  the  parties  do  not  consent,  the  court  may, 
upon  the  application  of  either,  or  of  its  own  motion,  direct  a  refer- 
ence in  the  following  cases : 

Sec.  157.  When  the  trial  of  an  issue  of  fact  shall  require  the 
examination  of  a  long  account,  on  either  side  in  which  case  the 
referee  may  by  directed  to  hear  and  decide  the  whole  issue,  or  to 
report  upon  any  specific  question  of  fact  involved  therein,  or  where 
the  taking  of  an  account  shall  be  necessary  for  the  information  of 
the  court  before  judgment  upon  on  issue  of  law,  or  for  carrying  a 
judgment  or  order  into  effect,  or  when  a  question  of  fact  other  than 
upon  the  pleadings  shall  arise,  upon  motion  or  otherwise,  in  any 
stage  of  the  action. 

Sec.  158.  When  it  is  necessary  for  the  information  of  the  court 
in  a  special  proceeding. 

Sec.  159.  A  reference  may  be  ordered  to  any  person  or  persons, 
not  exceeding  three,  agreed  upon  by  the  parties.  If  the  parties  do 
not  agree,  the  court  or  judge  may  appoint  one  or  more,  not  exceed- 
ing three. 

Sec.  160.  When  the  appointment  of  the  referees  1b  made  by 
the  court  or  judge,  each  referee  shall  be,  First,  Qualified  as  a 
juror,  as  provided  by  statute.  Second,  Competent  as  a  juror  be- 
tween the  parties. 

Seo.  161.  When  the  referees  are  chosen  by  the  court,  each 
party  shall  have  the  same  right  to  challenge  as  to  such  referees  to 
be  made  and  determined,  in  the  same  manner  and  with  like  effect 
as  in  the  formation  of  juries,  except  that  neither  party  shall  be  en- 
titled to  peremptory  challenge,  subject  to  the  limitations  and  direc- 
tions prescribed  in  the  order  of  reference.  The  trial  by  referees 
shall  be  conducted  in  the  same  manner  as  trial  by  the  court  They 
shall  have  the  same  power  to  grant  adjournments,  administer  oaths, 
to  preserve  order,  and  punish  all  violations  thereof  upon  such  trial, 
and  compel  the  attendance  of  witnesses,  and  punish  them  for  non- 
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attendance  or  refusal  to  be  sworn  to  testify,  as  is  possessed  by  the 
court 

8bc.  162.  The  report  of  the  referees  shall  state  the  facts  found,  ^ 
and  when  the  order  of  reference  includes  an  isscte  of  law,  it  shall 
state  the  conclusions  of  law  separately  from  the  facts.  The  referees 
shall  file  with  their  report  the  evidence  received  upon  the  trial.  If 
evidence  offered  by  either  party  shall  not  be  admitted  upon  the  trial, 
and  the  party  offering  the  same  shall  except  to  the  decision  reject- 
lag  such  evidenoe  at  the  time,  the  exception  shall  be  noted  by  the 
referees,  and  they  shall  take  and  receive  such  testimony  and  file  it 
with  the  report.  Whatever  judgment  the  court  may  give  upon  the 
report,  it  shall,  when  it  appear*  that  such  evidence  was  frivolous  or 
■admissible,  require  that  the  party  at  whose  instance  it  was  taken 
and  reported  to  pay  all  costs  and  expenses  thereby  incurred. 

Sec.  163.  The  report  shall  be  filed  with  the  clerk.  If  it  be 
filed  in  term  time,  either  party  may,  within  such  time  as  may  be 
prescribed  by  the  rules  of  the  court  or  by  special  order,  move  to  set 
the  same  aside,  or  for  judgment  thereon,  or  such  order  or  proceed- 
ings as  the  nature  of  the  case  may  require.  If  the  report  be  filed 
m  vacation,  the  like  proceedings  may  be  had  at  the  next  term  fol- 
lowing. The  court  may  affirm  or  set  aside  the  report,  either  in 
whole  or  in  part.  If  it  affirm  the  report,  it  shall  give  judgment 
accordingly.  If  the  report  be  set  aside,  either  in  whole  or  in  part, 
the  court  may  make  another  order  of  reference  as  to  all,  or  so  much 
of  the  report  as  is  set  aside,  to  the  same  referees,  or  others,  or  it 
may  find  the  facts  and  determine  the  law  itself,  and  give  judgment 
accordingly.  Upon  a  motion  to  set  aside  a  report,  the  conclusion 
thereof  shall  be  deemed  and  considered  as  the  verdict  of  a  jury. 


Exceptions. 

Sec.  164.  An  exception  is  an  objection  taken  at  the  trial  to  a 
decision  upon  a  matter  of  law,  whether  such  trial  be  by  jury,  or  in 
the  admission  of  evidence,  or  in  the  charge  to  a  jury,  or  at  any 
time  from  the  calling  of  the  cause  to  the  rendering  of  the  verdict  or 
decision.  But  no  exception  shall  be  regarded  on  a  motion  for  a 
new  trial,  or  on  an  appeal,  unless  the  exception  be  material  and 
affect  the  substantial  rights  of  the  parties. 
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Sec.  165.  The  point  of  the  exception  shall  be  particularly 
stated  and  shall  be  delivered  to  the  judge,  who  shall,  if  the  same  is 
conformable  to  the  truth,  sign  the  same,  and  if  the  same  is  not 
conformable  with  the  facts,  it  shall  be  corrected  by  the  court  until 
it  is  made  so ;  when  it  shall  be  signed  by  the  judge  and  filed  with 
the  clerk. 

Sec.  166.  No  particular  form  of  exception  shall  be  required. 
The  objection  shall  be  stated  with  so  much  of  the  evidence  or  other 
matter  as  is  necessary  to  explain,  but  no  more,  and  the  whole  as 
briefly  as  possible. 

Sec.  167.  When  a  cause  has  been  tried  by  the  court  or  by 
referees,  and  the  decision  or  report  is  not  made  immediately  after 
the  closing  of  the  testimony,  the  decision  or  report  shall  be  deemed 
excepted  to  on  a  motion  for  a  new  trial  or  appeal,  without  any 
special  notice  that  an  exception  is  taken  thereto. 


New  Trials. 

Sec.  168.  A  new  trial  is  a  re-examination  of  an  issue  of  fact 
in  the  same  court  after  a  trial  and  decision  by  a  jury,  court,  or 
referees  in  action  at  law,  but  in  chancery  cases  such  re-examination 
shall  be  called  a  re-hearing,  and  motions  for  a  new  trial  or  re- 
hearing, as  the  case  may  be,  shall  be  conducted  as  in  this  article 
provided. 

Sec.  169.  The  former  verdict  or  other  decision  may  be  vacated 
and  a  new  trial  or  re-hearing  granted  on  the  application  of  the  party 
aggrieved,  for  any  of  the  following  causes  materially  affecting  the 
substantial  rights  of  such  party :  First,  Irregularity  in  the  pro- 
ceedings of  the  court,  jury,  or  adverse  party,  or  any  order  of  the 
court  or  abuse  of  discretion  by  which  either  party  was  prevented 
from  having  a  fair  trial.  Second,  Misconduct  of  the  jury.  Third, 
Accident  or  surprise  which  ordinary  prudence  could  not  have 
guarded  against.  Fourth,  Newly-discovered  evidence,  material  for 
the  party  making  the  application,  but  which  he  could  not  with 
reasonable  diligence  have  discovered  and  produced  at  the  trial. 
Fifth,  Excessive  damages,  appearing  to  have  been  given  under  the 
influence  of  passion  or  prejudice.  Sixth,  That  the  verdict  is  con- 
trary to  law,  evidence,  or  both.  Seventh,  Error  of  law  occurring 
at  the  trial  and  excepted  to  by  the  party  making  the  application. 
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Sec.  170.  When  the  application  is  made  for  a  cause  mentioned 
in  the  first,  second,  third  and  fourth  subdivisions  of  the  last  section, 
it  shall  be  made  upon  affidavit;  for  any  other  cause  it  shall  be 
made  upon  a  statement  prepared  as  provided  in  the  next  section. 

Sec.  171.  The  party  intending  to  move  for  a  new  trial  or  re- 
hearing shall  give  notice  of  the  same  within  two  days  after  the 
trial,  and  shall,  within  five  days  after  such  notice,  prepare  and  file 
with  the  clerk  the  affidavit  required  by  the  last  section,  or  a  state- 
ment of  the  grounds  upon  which  he  intends  to  rely.  If  no  affidavit 
or  statement  be  filed  within  five  days  after  the  notice,  the  right  to 
move  for  a  new  trial  shall  be  deemed  to  have  been  waived.  The 
statement  shall  contain  so  much  of  the  evidence  or  reference  there- 
to, as  may  be  necessary  to  explain  the  grounds  taken,  and  no  more. 
Such  statement,  when  containing  any  portion  of  the  evidence  of  the 
case,  and  not  agreed  to  by  the  adverse  party,  shall  be  settled  by 
the  judge  upon  notice.  On  the  argument,  reference  may  also  be 
made  to  the  pleadings,  depositions  and  documentary  evidence  on 
file  and  in  the  minutes  of  the  court.  If  application  be  made 
upon  the  affidavits  filed,  the  adverse  party  may  use  counter  affi- 
davits on  the  hearing.  Any  counter  affidavits  shall  be  filed  with 
the  clerk  one  day  at  least  previous  to  the  hearing. 

Sec.  172.  The  application  for  a  new  trial  or  re-hearing  shall 
be  made  at  the  earliest  period  practicable  after  filing  the  affidavit 
or  statement. 


Judgments. 

CHAPTER  IV. 

Sec.  173.     When  trial  by  jury  has  been  had,  judgment  shall 
.be  entered  by  the  clerk  in  conformity  to  the  verdict  within  twenty- 
four  hours  after  the  rendition  of  the  same,  unless  the  court  order 
the  case  to  be  reserved  for  argument  or  further  consideration,  or 
grant  a  stay  of  proceedings. 

Sec.  174.  When  the  case  is  reserved  for  argument  or  further 
consideration,  as  mentioned  in  the  last  section,  it  may  be  brought 
by  either  party  before  the  court  for  argument. 

Sec.  175.  If  a  counter  claim  established  at  a  trial  exceeds  the 
plaintiff's  demand  so  established,  judgment  for  the  defendant  shall 
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be  given  for  the  excess;  or  if  the  defendant  is  entitled  to  any  other 
affirmative  relief,  judgment  shall  be  given  accordingly. 

Sec.  176.  In  am  action  to  recover  personal  property,  judgment 
may  be  for  die  plaintiff  for  the  possession,  or  value  thereof,  in  case 
a  delivery  thereof  cannot  be  had,  and  damages  for  the  detention  of 
the  same.  If  the  property  has  been  delivered  to  the  plaintiff,  and 
the  defendant  claims  a  return  of  the  property,  judgment  for  the 
defendant  may  be  for  the  return  of  the  property  or  the  value  there- 
of—in case  a  return  cannot  be  had — and  damages  for  taking  and 
withholding  the  same. 

Sec.  177.  The  judgment  shall  be  entered  in  the  order  book, 
and  shall  specify  clearly  the  relief  granted  or  other  determination 
of  the  action,  and  if  the  judgment  be  for  money,  the  amount  thereof 
shall  be  stated  in  words. 

Sec.  178.  If  a  party  die  after  a  verdict  or  decision  upon  any 
issue  of  fact,  and  before  judgment,  the  court  may  nevertheless  ren- 
der judgment  thereon.  Such  judgment  shall  not  be  a  lien  on  the 
real  property  of  the  deceased  party  unless  such  judgment  is  for  the 
purchase-money  thereof,  but  shall  be  payable  in  the  course  of 
administration  on  his  estate. 

Sec.  179.  The  clerk  shall  keep  a  docket  which  shall  be  styled 
a  "  Judgment  Docket,"  in  which  he  shall  enter  under  their  appro- 
propriate  heads  the  names  of  the  parties  against  whom  judgment 
was  rendered.  If  the  judgment  is  for  money,  the  amount  thereof 
the  date  of  the  rendition  of  the  judgment,  and  the  page  where 
entered  in  the  order  book,  and  leave  a  space  sufficient  to  enter 
satisfaction  of  the  judgment. 

Sec.  180.  The  judgment  shall,  from  the  date  of  its  rendition, 
become  a  lien  upon  all  the  real  property  of  the  judgment  debtor  not 
exempt  from  execution  in  the  county  in  which  it  is  rendered  owned 
by  him  at  the  time,  or  in  which  he  has  any  interest,  or  any  that 
he  may  afterwards  acquire  until  said  lien  expires.  The  lien  shall 
continue  for  two  years  unless  the  judgment  is  previously  satisfied. 

Sec.  181.  A  transcript  of  the  judgment,  certified  by  the  clerk 
and  under  seal  of  the  court,  may  be  filed  with  the  recorder  of  any 
other  county,  and  from  the  time  of  the  filing  the  judgment  shall 
become  a  lien  upon  all  the  real  property  of  the  judgment  debtor 
not  exempt  from  execution  in  such  county,  owned  by  him  at  the 
time,  or  which  he  may  afterwards  acquire,  until  the  said  lien 
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expiree.    The  lien  shall  continue  for  two  yean,  unless  the  judg- 
ment be  previously  satisfied. 

Ssc.  182.  Satisfaction  of  a  judgment  may  be  entered  in  the 
judgment  docket  by  the  judgment  creditor  or  his  attorney,  and  by 
the  clerk  when  an  execution  thereon  is  returned  satisfied,  and  upon 
the  record  of  the  same,  filed  with  any  recorder  as  herein  provided, 
by  the  judgment  creditor  or  his  attorney,  or  by  filing  with  such 
recorder  an  acknowledgment  of  satisfaction,  acknowledged  before 
toy  person  authorized  to  take  the  acknowledgment  of  deeds,  which 
shall  be  recorded  by  such  recorder  and  shall  refer  to  such  judg- 
ment Whenever  a  judgment  is  satisfied  otherwise  than  upon  exe- 
cution, it  shall  be  the  duty  of  the  party  or  attorney  to  satisfy  the 
flame  or  give  acknowledgment  of  satisfaction,  as  the  case  may  be, 
and  on  motion  the  court  may  order  it  to  be  done. 


CHAPTER  V. 
Executions, 

Sec.  183.  The  party  in  whose  favor  judgment  is  given  may  at 
any  time  within  five  years  from  the  entry  thereof  issue  a  writ  of 
execution  for  its  enforcement,  as  prescribed  in  this  chapter. 

Sec.  184.  The  writ  of  execution  shall  be  issued  in  the  name  of 
the  Territory  of  Montana,  sealed  with  the  seal  of  the  court  and 
signed  by  the  clerk,  and  shall  be  directed  to  the  sheriff  of  the 
county  where  it  is  to  be  executed,  and  shall  intelligibly  refer  to  the 
judgment,  stating  the  court,  the  county  where  the  judgment  was 
rendered,  the  names  of  the  parties,  the  judgment,  and  if  it  be  for 
money,  the  amount  thereof,  and  the  amount  actually  due  thereon, 
and  shall  require  the  sheriff  substantially  as  follows  :  First,  If  it 
be  for  money,  it  shall  require  the  sheriff  to  satisfy  the  judgment, 
interest  and  costs,  out  of  the  personal  property  of  such  debtor,  and 
if  sufficient  personal  property  cannot  be  found,  then  out  of  his  real 
property,  or  if  the  judgment  be  a  lien  upon  real  property,  then  out 
of  the  real  property  belonging  to  him  on  the  day  the  judgment  was 
rendered,  or  if  the  execution  be  issued  to  a  county  other  than  the 
one  in  which  the  judgment  was  recovered,  on  the  day  when  the 
transcript  of  the  judgment  was  filed  in  the  office  of  the  recorder  of 
such  county,  or  at  any  time  thereafter.     Second,  If  it  be  against 
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real  or  personal  property  in  the  hands  of  personal  representatives, 
heirs,  devisees,  legatees,  tenants  of  real  property,  or  trustees,  it 
shall  require  the  sheriff  to  satisfy  the  judgment,  with  interest  and 
costs,  out  of  such  property.  Third,  If  it  be  for  the  delivery  of  the 
possession  of  real  or  personal  property,  it  shall  require  the  sheriff 
to  deliver  the  possession  of  the  same,  particularly  describing  it,  to 
the  party  entitled  thereto,  and  may  at  the  same  time  require  the 
sheriff  to  satisfy  any  costs,  damages,  rents  or  profits  recovered  by 
the  same  judgment  out  of  the  personal  property  of  the  person 
against  whom  it  was  rendered,  and  the  value  of  the  property  for 
which  judgment  was  recovered,  to  be  satisfied  therein,  if  a  delivery 
thereof  cannot  be  had,  and  if  sufficient  personal  property  cannot  be 
found,  then  out  of  the  real  property  of  the  defendant. 

Skc.  185.  When  a  writ  of  execution,  is  issued  on  a  judgment 
recovered  against  two  or  more  persons  in  an  action  upon  a  joint 
contract,  in  which  action  all  the  defendants  were  not  served  with 
summons,  or  did  not  appear,  it  shall  direct  the  sheriff  to  satisfy  the 
judgment  out  of  the  joint,  property  of  all  the  defendants,  and  the 
undivided  property  only  of  the  defendants  who  were  served,  or  who 
appeared  in  the  action.  In  other  respects  the  writ  shall  be  as 
herein  provided. 

Sec.  186.  The  execution  shall  be  made  returnable  within  sixty 
days  after  its  receipt  by  the  sheriff  to  the  office  of  the  clerk  of  the 
court  where  the  judgment  was  rendered. 

Sec  187.  The  sheriff  receiving  an  execution  shall  endorse 
thereon  the  day,  month,  and  year,  when  he  received  the  same. 

Sec.  188.  Where  the  judgment  requires  payment  of  money,  or 
the  delivery  of  real  or  personal  property,  the  same  shall  be  enforced 
in  those  respects  by  execution.  When  it  requires  the  performance 
of  any  other  act,  a  certified  copy  of  the  judgment  may  be  served 
•upon  the  party  against  whom  it  is  given,  or  upon  the  person  or 
officer  who  is  required  thereby  or  by  law  to  obey  the  same,  and  his 
obedience  thereto  enforced. 

Sec.  189.  After  the  lapse  of  five  years  from  the  entry  of  judg- 
ment, an  execution  shall  be  issued  only  by  leave  of  the  court  on 
motion.  Such  leave  shall  not  be  given  unless  it  be  established  by 
the  oath  of  the  party,  or  other  proof,  that  the  judgment,  or  some 
part  thereof,  remains  unsatisfied  and  due. 

Sec  190.     Notwithstanding  the  death  of  a  party  after  the  judg- 
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ment,  execution  may  issue  thereon  against  the  property  of  the 
debtor  by  permission  of  the  probate  court,  and  shall  be  issued  and 
executed  in  the  same  maqner,  and  with  the  same  effect,  as  if  the 
judgment  debtor  were  alive. 

Sec.  191.  Executions  against  the  property  of  the  judgment 
debtor  may  be  issued  to  any  court,  and  executions  may  be  issued  to 
the  different  counties  at  the  same  time.  Where  an  execution  re- 
quires the  delivery  of  real  or  personal  property,  it  shall  be  issued 
to  the  county  where  the  property  or  some  part  thereof  is  situated. 

Sec.  192.  All  goods,  chattels,  moneys,  and  other  property  real 
or  personal  of  the  judgment  debtor  not  exempt  by  law,  and  all 
property  and  rights  of  property  seized  and  held  under  attachment 
in  the  action,  shall  be  liable  to  execution.  Until  a  levy,  property 
shall  not  be  affected  by  the  execution.  Shares  and  interests  in  any 
corporation  or  company,  and  debts  and  credits,  and  other  property 
not  capable,  of  manual  delivery,  may  be  attached  on  execution  in 
like  manner  as  upon  writs  of  attachment.  Gold  dust,  and  gold  and 
silver  bullion,  shall  be  returned  by  the  officer  as  so  much  money 
collected  at  its  current  value,  without  exposing  the  same  for  6ale. 

Sec.  198.  All  real  and  personal  estate  belonging  to  any  mar- 
ried woman  at  the  time  of  her  marriage,  and  all  which  she  may 
have  acquired  subsequently  to  such  marriage,  or  to  which  she  shall 
have  after  become  entitled  in  her  own  right,  and  all  her  personal 
earnings,  and  all  the  issues,  rents  and  profits  of  such  real  estate, 
shall  not  be  liable  to  attachment  for  or  execution  upon  any  liability 
or  judgment  against  the  husband  so  long  as  she  or  any  minor  child 
of  her  body  be  living :  Provided,  that  her  separate  property  shall 
be  liable  for  debts  owing  by  her  at  the  time  of  her  marriage. 

Sec.  194.  The  following  property  shall  be  exempt  from  execu- 
tion or  attachment,  except  as  hereinafter  specially  provided :  First, 
A  homestead  not  exceeding  three  thousand  dollars  in  value,  to  in- 
clude the  dwelling-house  and  other  buildings,  and  the  lands  and 
lots  upon  which  they  stand.  Second.  All  wearing  apparel  of  every 
person  and  family.  Third,  All  private  libraries,  musical  instru- 
ments, family  pictures,  and  keepsakes.  Fourth,  To  each  house- 
hold two  beds  and  bedding,  and  one  additional  bed  and  bedding  for 
every  two  members  of  the  family,  and  other  household  goods  and 
utensils  and  furniture  not  exceeding  two  hundred  and  fifty  dollars 
in  value.  Fifth,  To  each  household  one  horse,  two  cows  with  their 
11 
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calves,  ten  swine,  two  stands  of  bees,  fifty  domestic  fowls,  and 
provisions  and  fuel  for  the  comfortable  maintenance  of  such  house- 
hold and  family  for  three  months.  Provided,  That  in  case  such 
householder  shall  not  possess,  or  shall  not  desire  to  retain,  the  animals 
above  named,  he  may  select  from  his  stock  and  retain  other  animals 
not  to  exceed  three  hundred  dollars  in  value.  Sixth,  To  a  farmer, 
the  tools,  implements,  and  farming  utensils  actually  used  about  the 
farm,  two  yoke  of  oxen,  with  yokes  and  chains,  or  one  span  of 
horses,  with  harness  and  one  wagon.  Seventh,  To  a  mechanic,  the 
tools  and  instruments  used  to  carry  on  the  trade,  occupation  or 
business  in  which  he  is  engaged  for  his  support  or  the  support  of 
his  family,  also  material  not  exceeding  in  value  two  hundred  dol- 
lars. Eighth,  To  physicians,  their  libraries  and  medicines,  not 
exceeding  in  value  two  hundred  dollars.  Ninth,  To  attorneys, 
clergymen,  teachers,  and  other  professional  men,  their  libraries. 
Tenth,  All  property  of  the  Territory,  or  of  any  county,  incorpor- 
ated city,  town  or  village  therein,  or  of  any  public  or  municipal 
corporation  of  like  character.  Eleventh,  All  fire-arms  kept  for 
the  use  of  any  person  or  family.  Twelfth,  To  any  person  a  skiff, 
or  small  boat,  with  its  oars,  sails,  and  rigging,  not  exceeding  in 
value  fifty  dollars.  Thirteenth,  The  tent  and  furniture,  including 
a  table,  camp-stools,  bed  and  bedding  of  a  miner,  his  rocker,  shovels, 
spades,  picks,  wheelbarrows,  pumps,  cabin,  sluice-boxes  and  flumes, 
and  other  instruments  used  in  mining,  with  provisions  necessary  for 
his  support  for  three  months.  Fourteenth,  A  sufficient  quantity 
of  hay  or  grain  or  feed  for  keeping  for  three  months  the  animals 
mentioned  in  the  several  sub-divisions  of  this  section  as  exempt 
from  execution  or  attachment.  But  no  article  of  property  men- 
tioned in  this  Section  shall  be  exempt  from  an  execution  issued  upon 
a  mortgage  thereon,  or  for  any  tax  levied  thereon,  or  for  any  judg- 
ment for  the  purchase  money  thereof.  Provided,  That  no  mort- 
gage made  by  a  married  man  of  any  property  exempt  from  execu- 
tion and  attachment  by  this  act,  shall  be  of  any  validity  unless  the 
wife  shall  join  in  such  mortgage,  and  the  same  be  witnessed  and 
acknowledged  by  her  the  same  as  required  in  case  of  a  deed  con- 
veying her  interest  in  real  estate. 

Sec.  195.  Any  person  desiring  to  take  the  benefit  of  this  act 
shall  do  so  at  the  time  property  is  levied  on  or  attached,  or  within 
a  reasonable  time  thereafter,  according  to  circumstances. 


LAWS  OF  MONTANA  TERRITORY.  83 

Sec.  196.  In  all  cases  the  defendant  may  select  the  property 
which  he  claims  as  exempt. 

Sec.  197.  When  a  sheriff  or  other  officer  has  levied  upon  or 
attached,  or  is  about  to  levy  upon  or  attach,  personal  property 
which  is  claimed  to  be  by  law  exempt  from  execution  or  attachment, 
the  sheriff  or  other  officer  shall,  if  required  by  the  person  claiming, 
forthwith  summon  three  discreet  and  disinterested  men,  having  the 
qualifications  of  jurors,  and  resident  in  the  vicinity  where  the  prop- 
erty is  found,  and  administer  to  them  an  oath  impartially  to  exam- 
ine and  determine  how  much,  if  any,  of  said  property  is  so  exempt. 
Such  persons  shall  have  full  power  to  summon  witnesses,  adminis- 
ter the  necessary  oath,  and  adjourn  from  time  to  time,  not  longer 
than  three  days  in  all.  They  shall  also  have  power  to  appraise  the 
property  claimed,  and  the  other  property  of  the  claimant,  so  far  as 
may  be  necessary  to  determine  what  portion  of  it  is  exempt.  They 
shall  deliver  their  decision  to  the  sheriff  in  writing,  and  he  shall 
forthwith  deliver  to  the  person  claiming,  such  as  is  decided  by  them 
exempt  from  execution  ;  but  nothing  in  this  section  contained  shall 
prevent  the  person  claiming  the  property  from  giving  a  bond  and 
trying  his  right  of  property  before  the  district  court,  as  provided  in 
cases  for  trying  the  right  of  property  claimed  by  persons  other  than 
the  judgment  debtor. 

Sec.  198.  The  sheriff  shall  execute  the  writ  against  the  prop- 
erty of  the  judgment  debtor  by  levying  on  a  sufficient  amount  of 
property,  if  there  be  sufficient,  collecting  and  selling  the  things  in 
action,  and  selling  the  other  property,  and  paying  to  the  plaintiff 
or  his  attorney  so  much  of  the  proceeds  as  will  satisfy  the  judg- 
ment, or  depositing  the  amount  with  the  clerk  of  the  court.  Any 
excess  in  the  proceeds  over  the  judgment  and  all  costs  due  shall  be 
returned  to  the  defendant  or  other  person  entitled  thereto.  When 
there  is  more  property  of  the  judgment  debtor  than  is  sufficient  to 
satisfy  the  judgment  and  the  costs  due,  within  view  of  the  sheriff, 
he  shall  levy  on  only  such  part  of  the  property  as  the  judgment 
debtor  may  indicate :  Provided,  that  the  judgment  debtor  be  pres- 
ent and  indicate  at  the  time  of  the  levy  such  part ;  and,  Provided, 
that  the  property  be  amply  sufficient  to  satisfy  such  judgment  and 
costs. 

Sec.  199.  Before  the  sale  of  property  on  execution,  notice 
thereof  shall  be  given,  as  follows :     First,  In  cases  of  perishable 
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property,  by  posting  written  or  printed  notice  of  the  time  and  place 
of  sale  in  three  public  places  of  the  township  or  city  where  the  sale 
is  to  take  place,  for  such  time  as  may  be  reasonable  considering  the 
character  and  condition  of  the  property.  Second,  In  cases  of  other 
personal  property,  by  posting  a  similar  notice  in  three  public  places 
in  the  township  or  city  where  the  sale  is  to  take  place,  ten  days 
before  the  day  of  sale.  Third,  In  case  of  real  property,  by  post- 
ing a  similar  notice,  particularly  describing  the  property,  in  three 
of  the  most  public  places  in  the  township  or  city  in  which  such 
property  is  situated,  twenty  days  before  the  day  of  sale,  and  by 
publishing  a  similar  notice  once  a  week,  for  three  weeks  succes- 
sively, before  the  day  of  sale,  in  a  newspaper  published  in  the 
county  in  which  such  property  is  situated,  if  there  be  one  published 
therein,  and  such  notices  shall  particularly  state  the  time  and  place 
of  all  such  sales  AH  sheriff's  sales  on  execution  shall  take  place 
between  ten  o'clock  in  the  forenoon  and.  four  o'clock  in  the  after- 
noon. 

Sec.  200.  An  officer  selling  without  notice,  as  prescribed  by 
the  last  section,  shall  forfeit  five  hundred  dollars  to  the  aggrieved 
party,  in  addition  to  his  actual  damages;  and  a  person  wilfully 
taking  down  or  defacing  the  notice  posted,  if  it  be  done  before  the 
sale  or  satisfaction  of  the  judgment  —  if  the  judgment  be  satisfied 
before  sale  —  shall  forfeit  five  hundred  dollars. 

Skc.  201.  All  sales  of  property  under  execution  shall  be  made 
at  auction,  to  the  highest  bidder ;  and  when  sufficient  has  been  sold 
to  satisfy  the  execution,  including  the  costs,  the  sale  shall  stop. 
Neither  the  officer  holding  the  execution  nor  his  deputy,  nor  any 
one  acting  under  him,  shall  become  a  purchaser,  either  directly  or 
indirectly,  at  such  sale.  When  the  sale  is  of  personal  property, 
capable  of  manual  delivery,  it  shall  be  within  view  of  those  who 
attend  the  sale,  and  be  sold  in  such  parcels  as  likely  to  bring  the 
highest  prices ;  and  when  the  sale  is  of  real  property,  and  consists 
of  several  known  lots  or  parcels,  they  shall  be  sold  separately ;  or 
when  a  portion  of  such  property  is  claimed  by  a  third  person,  and 
he  requires  it  to  be  sold  separately,  such  portion  shall  be  thus  sold. 
The  judgment  debtor,  if  present  at  the  sale,  may  also  direct  the 
order  in  which  property,  real  and  personal,  shall  be  sold,  when 
such  property  consists  of  several  known  lots  or  parcels,  or  of  arti- 
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cles  which  can  be  sold  to  advantage  separately,  and  the  officer  shall 
be  bound  to  follow  such  directions. 

Sec.  202.  If  a  purchaser  refuse  to  pay  the  amount  bid  by  him 
for  property  struck  off  to  him  at  a  sale  under  execution,  the  officer 
may  again  sell  the  property  immediately,  or  at  any  time  afterwards, 
to  the  highest  bidder,  and  if  any  loss  be  occasioned  thereby,  the 
officer  may  recover  the  amount  of  such  loss,  with  costs,  by  motion, 
upon  previous  notice  of  five  days,  before  any  court,  or  before  any 
justice  of  the  peace,  if  the  same  shall  not  exceed  his  jurisdiction. 

Sec.  203.  Such  court  or  justice  shall  proceed  in  a  summary 
manner  to  give  judgment,  and  issue  execution  thereon  forthwith, 
but  the  defendant  may  claim  a  jury.  And  the  same  proceeding 
may  be  had  against  any  subsequent  purchaser  who  may  refuse  to 
pay,  and  the  officer  may  in  his  discretion  thereafter  reject  the  bid 
of  any  person  so  refusing. 

Sec.  204.  The  two  preceding  sections  shall  not  be  construed  to 
make  the  officer  liable  for  any  more  than  the  amount  bid  by  the 
second  or  subsequent  purchaser  and  the  amount  collected  from^the 
purchaser  refusing  to  pay. 

Sec.  205.  When  the  purchaser  of  any  personal  property  capable 
of  manual  delivery  shall  pay  the  purchase-money,  the  officer  making 
the  sale  shall  deliver  to  the  purchaser  the  property,  and,  if  desired, 
shall  execute  and  deliver  to  him  a  certificate  of  the  sale  and  pay- 
ment Such  certificate  shall  convey  to  the  purchaser  all  the  right, 
title  and  interest  whioh  the  debtor  had  in  and  to  such  property  on 
the  day  the  execution  was  levied. 

Sec.  206.  In  case  of  the  sale  of  real  property,  the  sheriff  shall 
execute  to  the  purchaser,  upon  the  payment  of  the  purchase-money, 
a  deed  showing  the  parties  to  the  judgment,  the  court  and  county 
in  which  the  judgment  was  rendered,  (he  amount  thereof,  the  date 
of  the  judgment,  and  the  facts  showing  that  the  law  has  been  com 
plied  with  in  respect  to  the  sale.  Such  deed  shall  convey  to  the 
purchaser  all  the  interest  of  the  judgment  debtor  in  the  property 
sold. 

Sec.  207.  If  a  purchaser  of  real  property  sold  on  execu- 
tion, or  bis  successor  in  interest,  be  ejected  therefrom  in  conse- 
quence of  irregularity  in  the  proceedings  concerning  the  sale,  or  of 
the  reversal  or  discharge  of  the  judgment,  he  may  recover  the  price 
paid,  with  interest,  froA  the  judgment  creditor.    If  the  purchaser 
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of  the  property  at  sheriff's  sale,  or  his  successor  in  interest,  fail  to 
recover  possession  in  consequence  of  irregularity  in  the  proceedings 
concerning  toe  sale,  or  because  the  property  sold  was  not  subject  to 
execution  and  sale,  the  court  having  jurisdiction  thereof  shall,  on 
petition  of  such  party  in  interest  or  his  attorney,  revive  the  original 
judgment  for  the  amount  paid  by  such  purchaser  at  the  sale,  with 
interest  thereon  from  the  time  of  payment  at  the  same  rate  that  the 
original  judgment  bore;  and  when  so  revived,  the  said  judgment 
shall  have  the  same  effect  as  the  original  judgment  of  said  court  of 
that  date,  and  bearing  interest  as  aforesaid,  and  any  other  or  after 
acquired  property,  rents,  issues,  or  profits  of  the  said  debtor,  shall 
be  liable  to  levy  and  sale  under  execution  in  satisfaction  of  such 
debt :  Provided,  that  no  property  of  such  debtor  sold  bona  fide 
before  the  filing  of  such  petition  shall  be  subject  to  the  lien  of  said 
judgment 


CHAPTER  VL 

Dockets. 

Sec.  208.  The  clerk  of  the  district  and  probate  courts  shall 
procure,  at  the  expense  of  the  county,  an  order  book,  court  docket, 
bar  docket,  and  such  other  books  required  by  law  to  be  kept  by 
such  clerk,  or  as  the  court  may  order. 

Sec.  209.  The  proceedings  of  each  day's  business  of  court 
shall  be  entered  up  by  the  clerk  in  the  order  book,  in  full,  and 
shall  be  read  in  open  court  on  each  morning,  and  signed  by  the 
judge. 

Sec.  210.  The  clerk  of  the  court  shall  prepare  a  court  docket 
and  a  bar  docket.  The  court  docket  shall  be  for  the  use  of  the 
court,  and  the  bar  docket  for  the  use  of  the  bar.  Each  shall  show 
the  names  of  the  parties  to  each  case,  the  number  thereof,  the 
plaintiffs  and  defendants,  attorneys,  the  date  of  the  commence- 
ment of  the  cause,  and  the  day  on  which  the  same  is  set  for  trial. 
There  shall  be  sufficient  space  left  on  the  court  docket  at  each  cause  for 
the  judge  to  make  full  minutes  of  all  that  is  done  therein,  and  it 
shall  be  the  duty  of  the  judge  to  make  such  minutes  at  the  time 
that  any  proceedings  are  therein  had. 
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CHAPTER  VII. 
Claim  to  Property  Levied  upon  or  Attached. 

Sec.  211.  When  any  other  than  the  judgment  debtor  shall 
claim  property  levied  upon  or  attached,  he  shall  have  the  right  to 
demand  and  receive  the  same  from  the  officer  making  the  levy  or 
attachment,  upon  his  making  an  affidavit  that  the  property  is  his, 
or  that  he  has  the  right  to  the  immediate  possession  thereof,  stating 
the  value  thereof,  and  describing  the  same,  and  giving  to  the  officer  a 
bond,  with  sureties  in  double  the  value  of  such  property,  conditioned 
that  he  will  appear  at  the  next  term  of  the  court  in  the  district 
in  which  the  property  was  seized,  which  shall  commence  ten  days 
or  more  after  the  acceptance  of  the  bond  by  the  officer,  and  make 
good  his  title  to  the  same,  or  that  he  will  return  such  property  to 
the  officer  or  pay  its  value.  If  the  officer  require  it,  the  sureties 
shall  justify  as  in  other  cases,  and  in  case  they  do  not  justify  when 
required,  the  officer  shall  retain  the  property.  If  such  officer  do 
not  require  the  bail  to  justify,  he  shall  staad  good  for  their  suffi- 
ciency.    He  shall  date  and  indorse  his  acceptance  on  the  bond. 

Sec.  212.  The  officer  shall  return  the  affidavit,  bond,  and  jus- 
tification, if  any,  to  the  officer  of  the  district  court,  and  the  clerk 
shall  place  the  same  upon  the  docket  of  the  court  at  the  first  term, 
which  shall  commence  ten  days  or  more  after  the  acceptance  of  the 
bond  by  the  offieer,  as  above  provided  for,  and  it  shall  stand  for 
trial  at  that  term,  and  it  shall  be  governed  by  rules  regulating 
other  trials 

Sec.  213.  The  person  claiming  the  property  shall  be  the  plain- 
tiff, and  the  officer  and  plaintiff  in  the  execution  or  attachment 
defendants. 

Sec.  214.  If  the  claimant  make  good  his  title  to  the  property, 
the  bond  shall  be  cancelled;  if  to  a  portion  thereof,  a  like  portion 
of  the  bond  shall  be  cancelled ;  but  if  he  shall  not  maintain  his 
title,  judgment  shall  be  rendered  against  him  and  his  sureties  for 
the  value  of  the  property,  or  for  such  less  amount  as  shall  not 
exceed  the  amount  due  on  the  original  execution  or  attachment. 
When  the  judgment  is  in  favor  of  the  officer  for  the  entire  property, 
the  claimant  shall  pay  the  costs.     When  the  claimant  recovers  all 
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the  property,  judgment  shall  be  given  in  favor  of  the  claimant  for 
costs.  When  the  claimant  recovers  a  portion  of  the  property  only, 
the  costs  shall  be  apportioned.  When  the  plaintiff  prevails,  the 
costs  may  be  taxed  against  the  person  who  was  plaintiff  in  the  exe- 
cution or  attachment,  or  the  court  may  in  its  discretion,  if  it  be 
of  the  opinion  that  the  officer  levied  upon  said  property  without  the 
exercise  of  due  caution,  adjudge  him  to  pay  the  costs,  or  any  por- 
tion thereof. 


CHAPTER  Vni. 

Proceedings  supplementary  to  Execution. 

Sec.  215.  When  an  execution  against  the  property  of  the  judg- 
ment debtor,  or  any  one  of  several  debtors,  in  some  judgment  issued 
to  the  sheriff  of  the  county  where  he  resides,  or  if  he  does  not  re- 
side in  this  Territory,  to  the  sheriff  of  the  county  where  the  judg- 
ment is  rendered,  is  returned  unsatisfied,  in  whole  or  in  part,  the 
judgment  creditor,  at  any  time  after  such  return  is  made,  shall  be 
entitled  to  an  order  from  a  judge  of  the  court  requiring  such  judg- 
ment debtor  to  appear  and  answer  concerning  his  property  before 
such  judge,  or  a  referee  appointed  by  him,  at  a  time  and  place 
specified  in  the  order ;  but  no  judgment  debtor  shall  be  required  to 
attend  before  a  judge  or  referee  out  of  the  county  in  which  he  re- 
sides when  proceedings  are  taken  under  the  provisions  of  this  act. 

Sec  216.  After  the  issuing  of  an  execution  against  property, 
and  upon  proof  upon  affidavit  of  a  party  or  otherwise,  to  the  satis- 
faction of  the  court,  or  of  a  judge  thereof,  that  any  judgment 
debtor  has  property  which  he  unjustly  refuses  to  apply  towards  the 
satisfaction  of  the  judgment,  such  court  or  judge  may,  by  an  order, 
require  the  judgment  debtor  to  appear  at  a  specified  time  and  place 
before  such  judge,  or  referee  appointed  by  him,  to  answer  concern- 
ing the  same,  and  such  proceeding  may  thereupon  be  had  for  the 
application  of  the  property  of  the  judgment  debtor  toward  the  sat- 
isfaction of  the  judgment  as  is  provided  upon  the  return  of  an  exe- 
cution. The  court  may  enforce  its  orders  by  imprisonment  if  the 
judgment  debtor  fail  or  refuse  to  obey  the  same. 

Sec.  217.  After  the  issuing  of  an  execution  against  property, 
any  person  indebted  to  the  judgment  debtor  may  pay  to  the  sheriff 
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the  amount  of  his  debt,  or  bo  much  thereof  as  may  be  necessary  to 
satisfy  the  execution,  and  the  sheriff's  receipt  shall  be  a  sufficient 
discharge  for  the  amount  so  paid. 

Sec.  218.  After  the  issuing  and  return  of  an  execution  against 
the  property  of  a  judgment  debtor,  or  of  any  one  of  several  judg- 
ment debtors  in  the  same  judgment,  and  upon  proof  by  affidavit  or 
otherwise,  to  the  satisfaction  of  the  judge,  that  any  person  or  cor- 
poration has  property  of  such  judgment  debtor,  or  is  indebted  to 
him  in  an  amount  exceeding  fifty  dollars,  the  judge  may,  by  an 
order,  require  such  person  or  corporation,  or  any  officer  or  member 
thereof,  to  appear  at  a  specified  time  and  place  before  him,  or  a 
referee  appointed  by  him,  and  answer  concerning  the  same. 

Sec.  219.  Witnesses  may  be  required  to  appearand  testify  be- 
fore the  judge  or  referee  upon  any  proceedings  under  this  act  in 
the  same  manner  as  upon  a  trial  of  an  issue. 

Sec.  220.  The  judge  may  order  any  property  of  the  judgment 
debtor  not  exempt  from  execution,  in  the  hands  of  such  debtor,  or 
any  other  person,  or  due  to  the  judgment  debtor,  to  be  applied  to- 
ward the  satisfaction  of  the  judgment,  except  that  the  earnings  of 
the  debtor  for  his  personal  services  at  any  time  within  thirty  days 
next  preceding  the  order  shall  not  be  so  applied,  when  it  shall  be 
made  to  appear,  by  the  debtor's  affidavit  or  otherwise,  that  such 
earnings  are  necessary  for  the  support  of  a  family  supported  ia 
whole  or  in  part  by  his  labor. 

Sec.  221.  If  it  appear  that  a  person  or  corporation  alleged  to 
have  property  of  the  judgment  debtor,  or  indebted  to  him,  claims 
an  interest  in  the  property  adverse  to  him,  or  denies  the  debt,  the 
court  or  judge  may  authorize,  by  an  order  to  that  effect,  the  judg- 
ment creditor  to  institute  suit  against  such  person  or  corporation 
for  the  recovery  of  such  interests  or  debt ;  and  the  court  or  judge 
may  by  an  order  forbid  the  transfer  or  other  disposition  of  such  in- 
terest or  debt  until  an  action  can  be  commenced  and  prosecuted  to 
judgment.  Such  order  may  be  modified  or  vacated  by  the  judge 
granting  the  same,  or  the  court  in  which  the  action  is  brought,  at 
any  time  upon  such  terms  as  may  be  just. 

Sec.  222.     If  any  person,  party,  or  witness  disobey  an  order  of 
the  referee,  properly  made  in  the  proceedings  before  him  under  this 
chapter,  he  may  be  punished  by  the  court  or  judge  ordering  the 
reference  for  a  contempt. 
12 
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TITLE  VIII. 

CHAPTER  I. 

Foreclosure  of  Mortgages. 

Sec.  223.  There  shall  be  but  one  action  for  the  recovery  of 
debt  or  the  enforcement  of  any  right  secured  by  mortgage  or  lien 
upon  real  estate  or  personal  property,  which  shall  be  for  the  en- 
forcement of  such  lien  or  mortgage  in  accordance  with  the  provis- 
ions of  this  chapter.  In  such  action,  the  court  shall  have  power  to 
foreclose  the  defendant's  equity  of  redemption  in  the  mortgaged 
property,  and  direct  a  sale  thereof  for  the  purpose  of  satisfying  the 
amount  due  the  plaintiff  and  the  costs  and  expenses  of  foreclosure 
and  sale. 

Sec.  224.  If  the  debt  for  which  the  mortgage,  or  lien,  or  in- 
cumbrance, is  held  be  not  all  due,  the  court  or  jury  trying  the 
cause  shall  find  the  amount  due,  and  the  time  and  amount  of  such 
other  sums  as  may  become  due ;  and  if  it  shall  appear  to  the  court 
or  jury  that  the  mortgaged  property  can  be  sold  in  parcels  without 
injury  to  the  same,  the  same  shall  be  so  sold,  and  the  plaintiff  may 
have  execution  on  his  several  establishments,  as  they  severally  be- 
come due;  but  if  such  property  cannot  be  sold  in  parcels  without 
injury  to  the  same,  then  the  court  maydirect  that  all  such  property 
be  sold  and  the  proceeds  to  be  applied,  first  to  the  satisfaction  of 
the  amount  due  and  costs,  and  then  to  the  amount  next  to  become 
due,  and  so  on,  until  the  whole  amount  due  or  to  become  due  to 
the  plaintiff  is  paid,  deducting  legal  interest  from  the  same  from 
the  time  the  same  is  paid  until  the  time  the  same  would  have  be- 
come due. 

Sec.  225.  If  there  be  a  surplus  remaining  after  the  satisfaction 
of  the  mortgage  debt  and  costs,  it  shall  be  paid  to  the  person 
entitled  to  the  same,  or  it  may  be  deposited  in  court. 

Sec.  226.  All  sales  of  mortgaged  property  shall  be  conducted 
in  the  same  manner  and  subject  to  the  same  rules  as  to  notice  and 
the  execution  of  conveyances,  and  in  all  other  respects  as  sales 
under  execution. 
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Sec.  227.  If  the  mortgaged  property  shall  not  sell  for  a  sum 
sufficient  to  satisfy  the  amount  due  the  plaintiff  and  costs,  the 
plaintiff  may  have  execution  for  the  balance  in  the  same  manner  as 
executions  are  issued  in  other  cases.  Judgments  rendered  in  fore- 
closures of  mortgages  shall  be  a  lien  upon  the  real  estate  of  the 
judgment  debtor  the  same  as  judgment  in  other  cases. 


CHAPTER  H. 

Actions  for  Nuisance,   Waste,   and  Wilful  Trespass,  in 
certain  cases,  on  real  property. 

Sec.  228.  Anything  which  is  injurious  to  health,  or  indecent, 
or  offensive  to  the  senses,  or  an  obstruction  to  the  free  use  of  prop- 
erty, or  the  obstruction  of  any  highway,  or  the  closing  of  the 
chanuel  of  any  stream  used  for  boating  or  rafting  logs,  lumber  or 
timber,  so  as  to  interfere  with  the  comfortable  enjoyment  of  life 
and  property,  is  a  nuisance,  and  the  subject  of  an  action.  Such 
action  may  be  brought  by  any  person  whose  property  is  injuriously 
affected  or  whose  personal  enjoyment  is  lessened  by  the  nuisance, 
and  by  the  judgment  the  nuisance  may  be  enjoined  or  abated,  as 
well  as  damages  recovered. 

Sec.  229.  If  a  guardian,  tenant  for  life  or  years,  joint  tenant 
or  tenant  in  common,  of  real  property,  commit  waste  thereon,  any 
person  aggrieved  by  the  waste  may  bring  an  action  against  him 
therefor,  in  which  action  there  may  be  judgment  for  treble  damages. 

Sec.  230.  Any  person  who  shall  cut  down  or  carry  off  any 
wood  or  underwood,  tree  or  timber,  or  girdle  or  otherwise  injure 
any  tree  or  timber  on  the  land  of  another  person,  or  on  the  street 
or  highway  in  front  of  any  person's  house,  village,  or  city  lot  or 
cultivated  grounds,  or  on  the  commons  or  public  grounds  of  any 
city  or  town,  or  on  the  street  or  highway  in  front  thereof,  without 
lawful  authority,  shall  be  liable  to  the  owner  of  such  land,  or  to 
such  city  or  town,  for  treble  the  amount  of  damages  which  may  be 
assessed  therefor,  in  a  civil  action  in  any  court  having  jurisdiction. 

Sec.  281.  Nothing  in  the  last  section  shall  authorize  the  re- 
covery of  more  than  the  just  value  of  the  timber  taken  from  uncul- 
tivated wood  land  for  the  repair  of  a  public  highway  or  bridge  upon 
the  land  or  adjoining  it. 
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Sec.  232.  If  a  person  recover  damages  for  a  forcible  or  unlaw- 
ful entry  in  or  upon  or  detention  of  any  building  or  any  cultivated 
real  property,  judgment  may  be  entered  for  three  times  the  atnount 
at  which  the  actual  damages  are  assessed. 


CHAPTER  III. 

Actions  in  relation  to. Real  Estate. 

Sec.  238.  An  action  may  be  brought  by  any  person  in  posses- 
sion, by  himself  or  his  tenant  of  real  property,  against  any  person 
who  claims  an  estate  or  interest  therein  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim,  estate  or  interest. 

Sec  234.  If  the  defendant  in  such  action  disclaim  in  his 
answer  any  interest  or  estate  in  the  property,  or  suffer  judgment 
to'  be  taken  against  him  without  answer,  the  plaintiff  shall  not 
recover  costs. 

Sec  235.  In  an  action  for  the  recovery  of  real  property,  where 
the  plaintiff  shows  a  right  to  recovery  at  the  time  the  action  was 
commenced,  but  it  appears  that  his  right  has  terminated  during  the 
pleading  of  the  action,  the  verdict  and  judgment  may  be  according 
to  the  fact,  and  the  plaintiff  may  recover  damages  for  withholding 
the  property. 

Sec  286.  When  damages  are  claimed  for  withholding  the 
property  recovered,  upon  which  permanent  improvements  have 
been  made  by  a  defendant,  or  those  under  whom  he  claims  holding 
under  color  of  title  adversely  to  the  claims  of  the  plaintiff,  in  good 
faith,  the  value  of  such  improvements  shall  be  allowed  as  a  set-off 
against  such  damages. 

Sec  237.  The  court  in  which  an  action  is  pending  for  the 
recovery  of  real  property,  or  a  judge  thereof,  may,  on  motion,  upon 
notice  to  either  party,  for  good  cause  shown,  grant  an  order  allow- 
ing to  such  party  the  right  to  enter  upon  the. property  and  make 
survey  and  measurement  thereof  for  purpose  of  the  action. 

Sec  238.  The  order  shall  describe  the  property,  and  a  copy 
thereof  shall  bo  served  on  the  owner  or  occupant,  and  thereupon 
such  party  may  enter  upon  the  property  with  necessary  surveyors 
and  assistants  and  make  such  survey  and  measurement,  but  if  any 
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unnecessary  injury  bo  done  to  the  property  he  shall  be  liable 
therefor. 

Sec.  239.  A  mortgage  of  real  property  shall  not  be  deemed  a 
conveyance,  whatever  its  terms,  so  as  to  enable  the  owner  of  the 
mortgage  to  recover  possession  of  the  real  property  without  a  fore- 
closure and  sale. 

Sec.  240.  The  court  may,  by  injunction,  on  good  cause  shown, 
restrain  the  party  in  possession  from  doing  any  act  to  the  injury  of 
the  real  property  during  the  foreclosure  of  a  mortgage  thereon,  or 
after  a  sale  on  execution 'before  a  conveyance  is  executed. 

Sec.  241.  An  action  for  the  recovery  of  real  property,  against 
a  person  in  possession,  cannot  be  prejudiced  by  an  alienation  made 
by  such  person,  either  before  or  after  the  commencement  of  the 
trial. 


CHAPTER  IV. 

Actions  for  Usurpations. 

Sec.  242.  An  action  may  be  brought  by  the  district  attorney 
in  the  name  of  the  people  of  Montana  Territory  upon  his  own 
information,  or  upon  the  complaint  of  a  private  party,  against  any 
person  who  usurps,  intrudes  into,  or  unlawfully  holds  or  exercises 
any  public  office,  civil  or  military,  or  any  franchise  within  this  Ter- 
ritory. And  it  shall  be  the  duty  of  the  district  attorney  to  bring 
the  action  whenever  he  has  reason  to  believe  that  any  such  office  or 
franchise  has  been  usurped,  intruded  into,  or  unlawfully  held  or 
exercised  by  any  person,  or  when  he  is  directed  to  do  so  by  the 
governor. 

Sec.  243.  Whenever  such  action  is  brought,  the  district  attor- 
ney, in  addition  to  the  statement  of  the  cause  of  action,  may  also 
set  forth  in  the  complaint  the  name  of  the  party  rightly  entitled  to 
the  office,  with  a  statement  of  his  right  thereto,  and  in  such  case, 
upon  proof  by  affidavit  that  the  defendant  has  received  fees  or 
emoluments  belonging  to  the  office  and  by  means  of  his  usurpations 
thereof,  an  order  may  be  granted  by  the  judge  of  the  supreme 
court,  or  a  district  judge,  for  the  arrest  of  such  defendant  and 
holding  him  to  trial,  and  thereupon  he  may  be  arrested  and  held 
to  bail  for  his  appearance  at  the  trial,  and  for  his  compliance  with 
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any  order  or  judgment  that  may  be  rendered  against  him  in  such 
action. 

Sec.  244.  In  every  such  case,  judgment  may  be  rendered  upon 
the  right  of  the  defendant,  and  also  upon  the  right  of  the  party 
alleged  to  be  entitled,  or  only  upon  the  right  of  the  defendant,  as 
justice  shall  require. 

Sec.  245.  If  judgment  be  rendered  upon  the  right  of  the  per- 
son alleged  to  be  entitled,  and  the  same  be  in  favor  of  such  person, 
he  shall  be  entitled,  after  taking  the  oath  of  office  and  executing 
such  official  bond  as  may  be  required  by  law,  to  take  upon  himself 
the  duties  of  the  office,  and  he  may  by  action  recover  the  damages 
which  he  shall  have  sustained  by  reason  of  the  usurpation  of  the 
office  by  the  defendant. 

Sec.  246.  When  several  persons  claim  to  be  entitled  to  the 
same  office  or  franchise,  one  action  may  be  brought  against  all  such 
persons,  in  order  to  try  their  respective  rights  to  such  office  or 
franchise. 

Sec.  247.  When  a  defendant  against  whom  such  action  has 
been  brought  is  adjudged  guilty  of  usurping,  or  intruding  into,  or 
unlawfully  holding  any  office,  franchise  or  privilege,  judgment  shall 
be  rendered  that  such  defendant  be  excluded  from  the  office,  fran- 
chise or  privilege,  and  that  he  pay  the  costs  of  the  action.  The 
court  may  also,  in  its  discretion,  impose  upon  the  defendant  a  fine, 
not  exceeding  five  thousand  dollars,  which  fine  when  collected  shall 
be  paid  into  the  treasury  of  the  Territory. 


TITLE  IX. 

CHAPTER  I. 

Appeals. 

Sec.  248.  A  judgment,  or  order  in  civil  action,  except  when 
expressly  made  final  in  this  act,  may  be  revived,  as  prescribed  by 
this  title,  and  not  otherwise. 

Sec.  249.  An  order  made  out  of  court,  without  notice  to  the 
adverse  party,  may  be  vacated  or  modified  without  notice  by  the 
judge  who  made  it,  or  may  be  vacated  or  modified  on  notice,  in  the 
manner  in  which  other  motions  are  made. 
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Sec.  250.  Any  party  aggrieved,  may  appeal  in  the  cases  pre- 
scribed in  this  title.  The  party  appealing  shall  be  known  as  the 
appellant,  and  the  adverse  party  the  appellee. 

Shc  251.  An  appeal  may  be  taken,  First,  From  a  final  judgment 
in  action  or  special  proceeding  commenced  in  the  court  in  which  the 
judgment  is  rendered  within  six  months  after  the  rendition  of  the 
judgment.  Second,  From  a  judgment  rendered  on  an  appeal  from 
the  probate  court  within  ninety  days  after  the  rendition  of  the 
judgment.  Third,  From  an  order  granting  or  refusing  a  new  trial 
or  re-hearing,  from  an  order  refusing  to  change  the  place  of  trial  of 
an  action  or  proceeding  after  a  motion  is  made  therefor  in  the  case 
provided  by  law,  or  on  the  ground  that  the  judge  is  disqualified 
from  hearing  or  trying  the  same,  from  an  order  granting  or  dissolv- 
ing an  injunction,  and  from  an  order  refusing  to  grant  or  dissolve 
an  injunction,  and  from  any  special  order  made  after  final  judg- 
ment within  sixty  days  after  the  order  is  made  and  entered  in  the 
minutes  of  the  court. 

Sec.  252.  The  appeal  shall  be  made  by  filing  with  the  clerk 
of  the  court  with  whom  the  judgment  or  order  appealed  from  is 
entered,  a  notice  stating  the  appeal  from  the  same,  or  some  specific 
part  thereof,  and  serving  a  copy  of  the  notice  upon  the  adverse 
party  or  his  attorney. 

Sec.  253.  When  the  party  who  has  the  right  to  appeal  wishes 
a  statement  of  the  case  to  be  annexed  to  the  record  of  the  judgment 
or  order,  he  shall  within  twenty  days  after  the  entry  of  such  judg- 
ment or  order  prepare  such  statement,  which  shall  contain  the 
grounds  upon  which  he  intends  to  rely  upon  the  appeal,  and  so 
much  of  the  evidence  as  shall  be  necessary  to  explain  the  grounds, 
and  do  more,  and  shall  file  the  same  with  the  clerk.  The  appellee 
may  within  five  days  thereafter  prepare  amendments  to  the  state- 
ment, and  serve  a  copy  of  the  same  on  the  appellant.  If  such 
amendments  be  admitted,  the  statement  shall  be  corrected  accord- 
ingly, and  if  not  admitted  the  statement  and  amendments  shall  be 
presented  to  the  judge  who  tried  the  case,  upon  notice  of  two  days 
to  the  appellee,  and  a  true  statement  shall  thereupon  be  settled  by 
such  judge. 

Sec.  254.  If  the  party  shall  omit  to  make  a  statement  within 
the  time  above  limited,  he  shall  be  deemed  to  have  waived  his  right 
thereto;  and  when  a  statement  is  made,  and  the  parties  shall  omit 
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within  the  several  times  above  limited,  the  one  party  to  propose 
amendments  the  other  to  notify  an  appearance  before  the  judge, 
they  shall  be  respectively  deemed,  the  former  to  have  agreed  to  the 
statement  as  proposed,  and  the  latter  to  have  agreed  to  the  amend- 
ment as  proposed,  and  no  settlement  of  the  statement  or  certificate 
thereto  by  the  judge  shall  be  required. 

Sec.  255.  The  several  periods  of  time  above  limited  may  be 
enlarged  upon  good  cause  shown  by  the  judge  before  whom  the 
cause  was  tried. 

Sec.  256.  The  statement,  when  settled  by  the  judge,  shall  be 
signed  by  him,  with  his  ceitificate  that  the  same  has  been  allowed 
and  is  correct.  When  the  statement  is  agreed  upon  by  the  parties, 
they  or  their  attorneys  shall  sign  the  same,  with  their  certificate 
that  it  has  been  agreed  upon  by  them  and  is  correct.  In  either 
case,  when  settled  or  agreed  upon,  it  shall  be  filed  with  the  clerk. 

Sec.  257.  The  clerk  shall  annex  the  statement,  if  the  appeal 
be  from  a  final  judgment,  to  the  transcript  of  the  proceedings,  in- 
cluding a  copy  of  all  the  pleadings,  motions  and  orders  made  in  the 
cause ;  if  the  appeal  be  from  an  order,  to  such  order  or  a  copy 
thereof. 

Sec.  258.  The  provisions  of  the  last  preceding  sections  shall 
not  apply  to  appeals  taken  from  an  order  made  upon  an  affidavit 
filed,  but  such  affidavit  shall  be  annexed  to  the  order  in  the  place 
of  the  statement  mentioned  in  those  sections. 

Sec.  259.  Upon  an  appeal  from  a  judgment,  the  court  may 
review  any  intermediate  order  involving  the  merits  and  necessarily 
affecting  the  judgment. 

Sec.  260.  Upon  an  appeal  from  a  judgment  or  order,  the  ap- 
pellate court  may  reverse,  affirm,  or  modify  the  judgment  or  order 
appealed  from  in  the  respect  mentioned  in  the  notice  of  appeal,  and 
as  to  any  or -all  of  the  parties  and  may  set  aside,  or  confirm,  or 
modify  any  or  all  of  the  proceedings  subsequent  to  or  dependent 
upon  such  judgment  or  order,  and  may  if  necessary  or  proper  order 
a  re-hearing.  When  the  judgment  or  order  is  reversed  or  modified, 
the  appellate  court  may  make  complete  restitution  of  all  property 
or  rights  lost  by  the  erroneous  judgment  or  order;  and  when  it 
appears  to  the  appellate  court  that  the  appeal  was  made  for  delay, 
it  may  add  to  the  costs  and  damages  as  may  be  just. 

Sec.  261.     On  an  appeal  from  final  judgment,   the  appellant 
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shall  furnish  the  court  with  a  copy  of  the  notice  of  appeal,  a  tran- 
script of  all  the  pleadings,  motions,  orders,  judgments,  and  pro- 
ceedings, and  the  statement  annexed  —  if  there  be  one  —  certified 
by  the  clerk  to  be  correct.  On  an  appeal  from  a  judgment  ren- 
dered on  an  appeal  or  from  an  order,  the  appellant  shall  furnish 
the  court  with  a  copy  of  the  notice  of  apperfl,  the  judgment  or 
order  appealed  from,  and  a  copy  of  all  the  papers  used  in  the  hear- 
ing or  trial  in  the  court  below,  such  copies  to  be  certified  by  the 
clerk  that  they  are  correct.  If  any  written  opinion  be  placed  on 
file  on  rendering  the  judgment  or  making  the  order  in  the  court 
below,  a  copy  shall  be  furnished.  If  the  appellant  fail  to  furnish 
the  requisite  papers,  the  appeal  may  be  dismissed. 


CHAPTER  n. 
Appeal  to  the  Supreme  Court  from  the  District  Court. 

Sec.  262.  An  appeal  may  be  taken  from  the  district  court  to 
the  supreme  court  in  the  following  cases :  First,  From  a  final 
judgment  rendered  in  an  action  or  special  proceeding  commenced  in 
those  courts,  or  brought  into  the  courts  from  another  court.  Sec- 
ond, From  an  order  granting  a  new  trial  or  re-hearing,  or  refusing 
the  same ;  from  an  order  refusing  to  change  the  place  of  trial  of 
an  action  or  proceeding  after  a  motion  is  made  therefor  in  the  cases 
provided  by  law,  or  on  the  ground  that  a  judge  is  disqualified 
from  hearing  or  trying  the  same ;  from  an  order  granting  or  dis- 
solving an  injunction,  and  from  any  special  order  made  after  final 
judgment. 

8bg.  268.  To  render  an  appeal  effectual  for  any  purpose  in 
any  case,  a  written  undertaking  in  not  less  than  three  hundred  dol- 
lars shall  be  executed  on  the  part  of  the  appellant  by  at  least  two 
sureties,  to  the  effect  that  the  appellant  will  pay  all  damages  and 
costs  which  may  be  awarded  against  him  on  the  appeal,  or  that  sum 
shall  be  deposited  with  the  clerk  of  the  court  in  which  the  judg- 
ment was  rendered  to  abide  the  event  of  the  appeal.  Such  under- 
taking shall  be  filed,  or  such  deposit  made  with  the  clerk,  within 
five  days  after  the  notice  of  the  appeal  is  filed. 

Ssc.  264.  If  the  appeal  be  from  a  judgment  or  order,  direct- 
ing the  payment  of  money,  it  shall  not  stay  the  execution  of  the 
13 
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judgment  or  order  unless  a  written  undertaking  be  executed  on  the 
part  of  the  appellant  by  two  or  more  sureties  —  stating  their  place 
of  residence, —  to  the  effect  that  they  are  bound  in  double  the 
amount  named  in  the  judgment  or  order,  that  if  the  judgment  or 
order  appealed  from,  or  any  part  thereof,  be  affirmed,  the  appellant 
shall  pay  the  amount  directed  to  be  paid  by  the  judgment  or  order, 
or  the  part  of  such  amount  as  to  which  the  judgment  or  order  shall 
be  affirmed,  if  affirmed  only  in  part,  and  all  damages  and  coats 
which  shall  be  awarded  against  the  appellant  upon  the  appeal, 
which  undertaking  shall  be  approved  by  the  clerk. 

Sbc.  265.  If  the  judgment  or  order  appealed  from  direct  the 
assignment  or  delivery  of  documents  or  personal  property,  the  exe- 
cution of  the  judgment  or  order  shall  not  be  stayed  by  appeal  un- 
less the  things  required  to  be  assigned  or  delivered  be  placed  in  the 
custody  of  such  officer  or  receiver  as  the  court  may  appoint,  or  un- 
less an  undertaking  be  entered  into  on  the  part  of  the  appellant, 
with  at  least  two  sureties,  to  the  approval  of  the  clerk,  and  in  such 
amount  as  the  court  or  judge  thereof,  or  probate  judge,  may  direct, 
to  the  effect  that  the  appellant  will  obey  the  order  of  the  appellate 
court  upon  the  appeal. 

Sec.  266.  If  the  judgment  or  order  appealed  from  direct  the 
execution  of  a  conveyance  or  other  instrument,  the  execution  of 
the  judgment  or  order  shall  not  be  stayed  by  the  appeal  until  the 
instrument  is  executed  and  deposited  with  the  clerk  of  the  court  in 
which  the  judgment  or  order  is  entered,  to  abide  the  judgment  of 
the  appellate  court. 

Sec.  267.  If  the  judgment  appealed  from  direct  the  sale  or 
delivery  of  possession  of  real  or  personal  property,  the  execution  of 
thi  same  shall  not  be  stayed  unless  a  written  undertaking  be  exe- 
cuted on  the  part  of  the  appellant,  with  two  or  more  sureties,  to  the 
effect  that  during  the  possession  of  such  property  by  the  appellant 
he  will  not  commit  nor  suffer  to  be  committed  any  waste  thereon, 
and  that  if  the  judgment  be  affirmed  he  will  pay  the  value  of  the 
use  and  occupation  of  such  property  from  the  time  of  the  appeal 
until  the  delivery  of  the  possession  thereof,  pursuant  to  the  judg- 
ment or  order,  not  exceeding  a  sum  to  be  fixed  by  the  judge  of  the 
court  by  which  the  judgment  was  rendered  or  order  made,  and 
which  shall  be  specified  in  the  undertaking.  When  the  judgment 
is  for  the  sale  of  mortgaged  premises  and  the  payment  of  adeficien- 
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cy  arising  upon  the  sale,  and  the  appeal  is  by  the  mortgagor,  the 
undertaking  shall  also  provide  for  the  payment  of  each  deficiency. 

Sec.  268.  Whenever  an  appeal  is  perfected  as  provided  by  the 
preceding  sections  in  this  chapter,  it  shall  stay  all  further  proceed- 
ings in  the  court  below  upon  the  judgment  or  order  appealed  from, 
or  upon  the  matter  embraced  therein,  but  the  court  below  may 
proceed  upon  any  other  matter  included  in  the  action  and  not 
effected  by  the  judgment  or  order  appealed  from.  And  the  court 
below  may  in  its  discretion  dispense  with  or  limit  the  security 
required  by  the  said  sections  when  the  appellant  is  an  executor, 
administrator,  trustee,  or  other  person  acting  in  another's  right. 

Sec.  269.  The  undertaking  prescribed  by  the  preceding  sec- 
tions may  be  separate,  or  all  included  in  one,  at  the  option  of  the 
appellant. 

Sec.  270.  An  undertaking  upon  an  appeal  shall  be  of  no  effect 
unless  it  be  accompanied  by  the  affidavit  of  the  sureties,  that  they 
are  each  worth  the  amount  specified  therein,  over  and  above  all  their 
just  debts  and  liabilities,  exclusive  of  property  exempt  from  execu- 
tion, except  where  the  judgment  exceeds  three  thousand  dollars,  and 
the  undertaking  on  appeal  is  executed  by  more  than  two  sureties, 
they  may  state  in  their  affidavit  that  they  are  severally  worth 
amounts  less  than  that  expressed  in  the  undertaking  if  the  whole 
amount  be  equivalent  to  that  of  two  sufficient  sureties.  In  all 
cases  where  an  undertaking  is  required  on  appeal  by  the  provisions 
of  this  chapter  of  this  act,  a  deposit  in  the  court  below  of  the 
amount  of  the  judgment  appealed  from,  and  three  hundred  dollars 
in  addition,  shall  be  equivalent  to  filing  the  undertaking,  and  in  all 
cases  the  undertaking  or  deposit  may  be  waived  by  the  written 
consent  of  the  appellee. 

Sec.  271.  In  all  cases  not  herein  provided  for  the  perfecting 
of  an  appeal,  by  giving  the  undertaking  as  herein  required,  or  by 
making  a  deposit  as  before  specified,  shall  stay  all  proceedings 
in  the  court  below  upon  the  judgment  or  order  appealed  from, 
except  that  where  it  directs  the  sale  of  perishable  property  the 
court  below  may  order  the  property  to  be  sold  and  the  proceeds 
thereof  deposited  to  abide  the  judgment  of  the  appellate  court. 

Sec.  272.  Appeals  in  the  supreme  court  may  be  brought  to  a 
hearing  by  either  party,  upon  a  notice  of  three  days  to  the  opposite 
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party.  Before  the  argument,  each  party  shall  furnish  to  the  other 
a  copy  of  his:  points  and  authorities,  and  file  one  copy  thereof  with 
the  clerk. 

Seo.  273.  When,  judgment  is  rendered  upon  the  appeal,  it 
shall  be  certified  by  the  clerk  of  the  supreme  court  to  the  clerk 
of  the  court  in  which  the  judgment  appealed  from  is  entered, 
who  shall  enter  the  same  at  length  in  the  order  book  and  minutes 
against  the  judgment  or  order  appealed  from,  a  reference  to  the 
judgment  of  the  supreme  court,  with  a  brief  statement  that  suoh 
judgment  or  order  has  been  affirmed,  reversed,  or  modified,  as  the 
case  may  be. 


CHAPTER  III. 

Appeals  from  Probate  to  District  Courts. 

Sec.  274.  An  appeal  may  be  taken  from  the  probate  court  to 
the  district  court  of  the  district  in  which  the  probate  court  is  held, 
in  the  following  cases :  First,  From  an  order  or  decree  admitting 
a  will  to  probate  or  refusing  the  same.  Second,  From  an  order 
setting  apart  property  or  making  an  allowance  for  the  widow  or 
children.  Third,  From  an  order  granting  letters  testamentary  or 
of  administration,  or  appointing  a  guardian  of  an  infant  or  of  an 
insane  person,  or  of  a  person  incompetent  to  manage  his  own  prop- 
erty, or  refusing  to  grant  such  letters,  or  to  make  such  appoint- 
ment, or  making  such  letters  of  appointment.  Fourth,  From  an 
order  directing  the  sale  or  conveyance  of  real  property.  Fifth, 
From  an  order  or  decree  by  which  a  debt,  claim,  legacy,  or  dis- 
tributive share,  is  alldwed  or  payment  thereof  directed,  or  by  which 
such  allowance  or  direction  is  refused.  Sixth,  From  an  order 
made  in  the  settlement  of  an  executor,  administrator,  or  guardian. 
Seventh,  And  from  any  other  final  judgment  or  order  made  in  any 
case,  civil  or  criminal. 

Sec.  275.  All  appeals  provided  for  in  this  act,  from  the  pro- 
bate court,  shall  be  taken  in  the  same  manner  as  provided  for  in 
article  8th  of  "an  act  entitled  an  act  in  relation  to  executors  and 
administrators." 
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TITLE   X. 

CHAPTER  I. 

Writs  o*  Error. 

Sbc.  276.  Every  final  judgment,  order,  or  decision  of  a  district 
court,  except  in  chancery,  may  be  examined  upon  a  writ  of  error 
in  the  same  court  for  error  in  fact,  in  the  supreme  court  for  error 

in  law. 

• 

Sec.  277.  Every  such  writ  shall  be  prosecuted  within  six 
months  and  not  after.  But  if  the  party  entitled  to  have  such  writ 
shall  be  absent  from  the  Territory,  and  shall  not  have  been  person- 
ally served  with  process,  nor  appeared  to  the  action,  or  if  such 
party  be  an  infant,  or  married  woman,  or  imprisoned,  or  insane, 
then  such  writ  may  be  prosecuted  within  two  years  after  the  re- 
moval of  such  disability  and  not  after :  Provided,  That  absence 
from  the  Territory  shall  not  entitle  the  party  to  a  longer  time  than 
five  years.  The  time  limited  shall  include  the  day  on  which  the 
judgment  is  rendered,  or  the  order  or  decision  is  made,  or  on  which 
the  disability  ceases. 

Sec.  278.  A  writ  of  error  shall  be  deemed  to  have  issued  on 
the  day  on  which  the  plaintiff  in  error  shall  file  in  the  office  of  the 
clerk  of  the  district  court  where  the  record  is,  a  written  under- 
taking, executed  by  two  sureties,  to  be  approved  by  the  clerk,  for 
the  payment  of  all  the  costs  of  such  proceeding,  *nd  it  shall  not  be 
necessary  in  any  stage  of  the  proceedings  actually  to  sue  out  the 
writ  of  error. 

Sec.  279.  On  the  filing  of  such  undertaking,  the  clerk  shall 
issue  a  notice  to  the  defendant  in  error,  under  the  seal  of  the  court, 
specifying  the  court  in  which  and  the  time  when  he  is  to  appear  to 
protect  his  interests,  and  if  the  prcecipe  direct  the  writ  of  error  to 
be  made  returnable  to  the  supreme  court,  he  shall  send  thither  a 
transcript  of  the  record,  under  the  seal  of  the  court.  Such  notice 
may  be  as  nearly  as  applicable  in  the  following  form : 
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Territory  of  Montana,  ) 
County,  of :      \ 


To  C- 


Ton  are  hereby  notified  that  A B has  sued  a  writ 

of  error,  from  the  supreme  court,  to  reverse  the  decision  of  the 
district  court  of  said  county,  given  in  your  favor  against  the  said 

A B at  the term  of  18 ,  and  unless 

you  appear  in  the  said  supreme  court  on  the —  Monday  of 

,  18 ,  the  cause  will  be  heard  in  your  absence. 

Witness  the  seal  of  the  district  court  the day  of , 

18 . 

[Seal.]  E F , 


Clerk. 

SEfc.  280.  The  notice  may  be  served  on  the  defendant  in  error 
or  his  attorney  of  record,  by  any  sheriff  within  his  county,  and  shall 
be  by  delivering  a  copy  thereof,  or  it  may  be  served  by  any  other 
disinterested  person,  and  the  return  of  the  sheriff  endorsed  thereon, 
or  the  affidavit  of  such  other  disinterested  person,  shall  be  evidence 
thereof,  and  if  served  ten  days  before  the  return  day,  the  cause 
may  be  heard  at  that  term.  If  returned  not  found,  the  court  of 
error  may  make  such  order  for  the  publication  as  shall  appear  most 
likely  in  the  particular  case  to  convey  knowledge  of  the  proceedings 
to  the  defendant  in  error,  and  may  then  proceed  as  if  the  notice 
had  been  personally  served. 

Sec.  281.  The  transcript  shall  contain  a  copy  of  the  writ  and 
return,  the  pleadings,  the  journal  entries  and  the  bills  of  exception, 
the  exception  and  return,  and  such  other  matters  as  the  court  or 
judge  shall  have  ordered  to  be  made  a  part  of  the  record  Either 
party  may  have  a  certiorari  to  supply  any  diminution  of  the  record. 

Sec.  282.  The  court  of  error  may  fix  the  time  for  assigning  errors 
and  filing  joinders.  If  errors  in  law  be  assigned,  no  joinders  shall 
be  necessary.  One  or  more  errors  in  fact  may  be  assigned,  and  the 
defendant  may  put  in  the  common  joinder  as  a  demurrer  thereto,  or 
may  traverse,  or  confess  and  avoid  the  facts  assigned  for  error,  and 
a  separate  issue  shall  be.  made  in  each. 

Sec.  288.  The  judgment,  or  other  matter  complained  of,  may 
be  affirmed,  or  may  be  reversed,  or  set  aside,  in  whole  or  in  part, 
or  may  be  modified,  or  a  different  judgment  or  order  may  be  sub- 
stituted for  that  complained  of,  and  the  cause  may  be  remitted  to 


LAWS  OF  MONTANA  TERRITORY.  1Q8 

the  district  court  for  such  further  proceedings  as  the  supreme 
court  by  mandate  shall  direct.  Executions  may  issue  from  the 
supreme  court,  or  its  judgments  may  be  executed  by  the  district 
court  on  mandate  for  that  purpose. 

Sec.  28  4.  If  the  undertaking  for  costs  contain  an  additional 
undertaking  to  pay  the  judgment  if  affirmed,  and  damages,  or  any 
new  or  modified  judgment  that  may  be  given  against  the  plaintiff 
in  error,  then  all  further  proceedings  by  way  of  executing  the  judg- 
ment shall  forthwith  cease,  until  further  order  of  the  court  of  error. 
In  such  case,  if  the  judgment  be  affirmed  or  modified,  or  any  new 
judgment  be  given  against  the  plaintiff  in  error,  damages  may  be 
awarded  to  the  defendant  in  error,  not  exceeding  ten  per  cent,  upon 
the  amount  of  the  judgment,  exclusive  of  interest  and  costs,  if  it 
manifestly  appear  that  the  proceeding  was  without  probablo  cause, 
and  merely  for  delay;  and  in  case  where  judgment  is  rendered 
against  the  plaintiff  in  error,  judgment  shall  also  be  rendered 
against  the  sureties  in  the  undertaking  to  the  extent  of  their  lia- 
bility, and  execution  shall  issue  against  them  accordingly. 

Sec.  285.  The  undertaking  for  a  writ  of  error  may  be  in  the 
following  form : 

A B -,  )      District  Court,  County  of , 

vs.  >  Judgment 


C D ,  S  at term,  18—. 

We  promise  to  pay  all  costs  awarded  against  A B , 

on  his  writ  of  error  in  this  cause, —  and  also  the  judgment  if 

affirmed, —  and  the  damages,  or  any  new  or   modified  judgment 

that  may  be  given  against  him. 

E F , 

G H . 


Sec.  286.  If  after  the  undertaking  be  filed  either  party  shall 
die,  or,  being  a  single  woman,  shall  marry,  the  proper  persons  may, 
on  motion,  be  made  parties,  and  the  causes  shall  proceed  to  judg- 
ment. 

Sec.  287.  Any  person  who  may  be  a  party  or  privy  in  any 
judgment,  order,  or  decision,  may  prosecute  a  writ  of  error  to  re- 
verse the  same  to  the  benefit  of  all  parties  and  privies  therein,  and 
no  other  party  or  privy  shall  afterwards  prosecute  a  writ  of  error 
for  the  same  cause. 
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Sec.  288.  The  reversal  of  a  judgment  order  or  decision  shall 
not  effect  the  title  to  the  property  sold  upon  an  execution  issued 
upon  such  judgment  order  or  decision  if  such  property  be  purchased 
at  the  sale  by  a  stranger,  but  if  purchased  by  the  judgment  cred- 
itor, the  plaintiff  in  error  may  bring  an  action  for  the  recovery  of 
the  same,  and  the  court  may  award  restitution  or  render  such  other 
judgment  as  justice  shall  require. 

Sbc.  289.  When  the  supreme  court  shall  be  equally  divided  in 
opinion,  the  cause  shall  stand  continued  until  all  the  judges  are 
present. 

Sec.  290.  Whenever  on  trial  of  an  action  at  law  in  the  district 
oourt  it  shall  be  found  to  turn  upon  important  or  doubtful  princi- 
ples of  law,  the  court  may  direct  a  special  verdict  to  be  found,  and 
in  all  cases  the  parties  may  agree  upon  the  facts,  and  such  agree- 
ment in  writing,  signed  by  the  parties  or  their  attorneys,  shall  be 
made  part  of  their  record ;  and  all  questions  of  law  arising  upon 
special  verdicts,  agreed  cases,  motions  for  new  trials,  and  all  others 
in  any  manner  arising  in  the  district  courts  in  law  or  equity,  may 
bo  adjourned  into  the  supreme  court  for  decision,  and  the  supreme 
court  may  give  judgment  or  remand  the  cause,  or  make  any  order 
according  to  the  law  and  justice  of  the  case. 


TITLE   XI. 

CHAPTER  I. 

Miscellaneous  Provisions. 

Sec.  291.  When  a  judgment  is  reversed  against  two  or  more 
of  several  persons  jointly  indebted  upon  an  obligation,  those  who 
were  not  originally  served  with  the  summons  and  did  not  appear  to 
the  action,  may  be  summoned  to  show  cause  why  they  should  not 
be  bound  by  the  judgment  in  the  same  manner  as  if  they  had  been 
originally  served  with  the  summons. 

Sec.  292.  The  summons  as  provided  in  the  last  section  shall 
describe  the  judgment  and  require  the  person  summoned  to  show 
cause  why  he  should  not  be  bound  by  it,  and  shall  be  served  in  the 
same  manner  and  returnable  within  the  same  time  as  the  original 
summons.     It  shall  not  be  necessary  to  file  a  new  complaint. 
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Sec.  293.  The  summons  shall  be  accompanied  by  an  affidavit 
of  the  plaintiff,  his  agent,  representative  or  attorney,  that  the  judg- 
ment, or  some  part  thereof,  remains  unsatisfied,  and  shall  specify 
the  amount  due  thereon. 

Sec.  294.  Upon  such  summons  the  defendant  may  answer  upon 
the  return  day  thereof,  denying  the  judgment  or  setting  up  any 
defence  which  may  have  arisen  subsequently,  or  he  may  deny  his 
liability  on  the  obligation  upon  which  the  judgment  was  recovered, 
except  a  discharge  from  such  liability  by  the  statute  of  limitation* 

Sbc.  295.  If  the  defendant  in  his  answer  deny  the  judgment, 
or  set  up  any  defence  which  may  have  arisen  subsequently,  the 
summons,  with  the  affidavit  affixed,  and  the  answer,  shall  constitute 
the  written  allegations  in  the  case ;  if  he  deny  his  liability  on  the 
obligation  upon  which  the  judgment  was  recovered,  a  copy  of  the 
original  complaint  and  judgment,  the  summons  with  the  affidavit 
annexed,  and  the  answer,  shall  constitute  such  written  allegations. 

Sec.  296.  The  issue  found  may  be  tried  as  in  other  cases,  but 
when  the  defendant  denies  in  his  answer  any  liability  on  the  obli- 
gation upon  which  the  judgment  was  rendered,  if  a  verdict  be 
found  against  him,  it  shall  be  for  the  amount  remaining  unsatisfied 
on  such  original  judgment,  with  interest  thereon. 


CHAPTER  II. 

Confession  op  Judgment. 

Sec.  297.  A  judgment  of  confession  may  be  entered  without 
action,  either  for  money  due  or  to  become  due,  or  to  secure  any 
person  against  contingent  liability  on  behalf  of  the  defendant,  or 
both,  in  the  manner  herein  prescribed. 

Sec.  298.  A  statement  in  writing  shall  be  made,  signed  by  the 
defendant,  and  verified  by  his  oath,  to  the  following  effect :  First, 
It  shall  authorize  the  entry  of  judgment  for  a  specific  sum.  Sec- 
ond, If  it  be  for  money  due  or  to  become  due,  it  shall  state  con- 
cisely the  fact  out  of  which  it  arose,  and  shall  show  that  the  sum 
confessed  is  due  or  to  become  due.  Third,  If  it  be  for  securing 
the  plaintiff  against  a  contingent  liability,  it  shall  state  concisely 
the  facts  constituting  the  liability,  and  shall  show  that  the  sum  con- 
fessed therefor  does  not  exceed  the  same.  Fourth,  That  such  con- 
14 
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fession  is  not  made  for  the  purpose  of  defrauding  the  creditors  of 
the  defendant,  but  the  sum  confessed  is  a  bona  fide  existing  debt 
owing  from  the  defendant  to  plaintiff,  due  or  to  become  due  at  some 
specified  time.  The  statement  shall  be  filed  with  the  clerk,  and 
the  court  may  thereupon  enter  judgment  for  the  amount  confessed, 
and  the  same  shall  have  the  same  force  and  effect  as  other  judg- 
ments in  such  courts ;  and  when  the  debt  for  which  judgment  is 
confessed  is  not  due,  the  judgment  shall  state  when  the  same  will 
become  due,  and  execution  shall  not  issue  thereon  until  such  debt 
shall  have  become  due,  unless  the  defendant  otherwise  direct. 


CHAPTER  in. 

Submitting  a  Controversy  without  Action. 

Sbc.  299.  Parties  to  a  question  in  difference  which  might  be  a 
subject  of  civil  action,  may  without  action  agree  upon  a  case  con- 
taining the  facts  upon  which  the  controversy  depends,  and  present 
a  submission  of  the  same  to  any  court  that  would  have  jurisdiction 
of  the  same  if  an  action  had  been  brought,  but  it  must  appear  by 
affidavit  that  the  controversy  is  real,  and  the  proceedings  in  good 
faith  to  determine  the  rights  of  the  parties.  The  court  shall  there- 
upon hear  and  determine  the  case  and  render  judgment  thereon  as 
if  an  action  were  depending.  . 

Sec.  300.  Judgment  shall  be  entered  as  in  other  cases,  but 
without  costs  for  any  proceeding  prior  to  the  trial.  The  submission 
and  other  papers  used  in  the  hearing  of  said  cause  shall  be  filed 
with  the  clerk  of  the  court  where  judgment  is  entered. 

Sec.  801.  The  judgment  may  be  enforced  in  the  same  manner 
as  if  it  had  been  rendered  in  an  action,  and  shall  be  in  the  same 
manner  subject  to  appeal. 


CHAPTER  IV. 

Arbitrations. 


Sec.  302  Persons  capable  of  contracting  may  submit  to  arbi- 
tration any  controversy  which  might  be  the  subject  of  a  civil  action 
between  them,  except  a  question  of  title'  to  real  property  in  fee  or 
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for  life.  This  qualification  shall  not  include  questions  relating 
merely  to  the  partition  or  boundaries  of  real  property. 

Skc.  SOS.  The  submission  to  arbitration  shall  be  in  writing, 
and  may  be  to  one  or  more  persons. 

Sbo.  804.  It  may  be  stipulated  in  the  submission,  that  it  be 
entered  as  an  order  of  the  district  court,  for  which  purpose  it  shall 
be  filed  with  the  clerk  of  such  court  in  the  district  where  the  par- 
ties or  one  of  them  resides.  The  clerk  shall  thereupon  enter  in  his 
register  of  actions  a  note  of  the  submission,  with  the  names  of  the 
parties,  the  names  of  the  arbitrators,  the  date  of  the  submission, 
when  filed,  and  the  time  limited  by  the  submission,  if  any,  within 
which  the  award  shall  be  made.  When  so  entered  the  submission 
shall  not  be  revoked  except  by  the  consent  of  both  parties.  The 
arbitrators'  may  be  compelled  by  the  court  to  make  an  award,  and 
the  award  may  be  enforced  by  the  court  in  the  same  manner  as  a 
judgment.  If  the  submission  be  not  made  an  order  of  the  court, 
it  may  be  revoked  at  any  time  before  the  award  is  made. 

Sec.  305.  Arbitrators  shall  have  power  to  appoint  a  time  and 
place  for  hearing,  to  adjourn  from  time  to  time,  to  administer  oaths 
to  witnesses,  to  hear  the  allegations  and  evidence  of  the  parties,  and 
to  make  an  award  thereon. 

Sec.  806.  All  the  arbitrators  shall  meet  and  act  together  dur- 
ing the  investigation,  but  when  met  a  majority  may  determine  any 
question.  Before  acting,  they  shall  be  sworn  before  an  officer 
authorized  to  administer  oaths,  faithfully  and  fairly  to  hear  and 
examine  the  allegations  and  evidence  of  the  parties  in  relation  to 
the  matters  in  controversy,  and  to  make  a  just  award  according  to 
their  understanding. 

Sec.  307.  The  award  shall  be  in  writing,  and  signed  by  the 
parties  or  a  majority  of  them,  and  delivered  to  the  parties.  When 
a  submission  is  made  an  order  of  the  court,  the  award  shall  be  filed 
with  the  clerk,  and  a  note  thereof  made  in  his  register  after  the 
expiration  of  five  days  from  the  filing  of  the  award,  upon  the 
application  of  a  party,  and  on  filing  an  affidavit  showing  that  notice 
of  filing  the  award  has  been  served  on  the  adverse  party  or  his 
attorney  at  least  four  days  prior  to  such  application,  and  that  no 
order  staying  the  entry  of  judgment  has  been  served,  the  award 
shall  be  entered  by  the  clerk  in  the  order  book,  and  shall  thereupon 
have  the  effect  of  a  judgment. 
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Sec.  308.  The  court  upon  motion  may  vacate  the  award  upon 
either  of  the  following  grounds,  and  may  award  a  new  hearing 
before  the  same  arbitrators,  or  not,  in  its  discretion :  First,  That  it 
was  procured  by  corruption  or  fraud.  Second,  That  the  arbitrators 
were  guilty  of  misconduct,  or  committed  gross  error  in  refusing,  on 
cause  shown,  to  postpone  the  hearing,  or  refusing  to  hear  pertinent 
evidence,  or  otherwise  acted  improperly  in  a  manner  in  which  the 
rights  of  the  party  were  prejudiced.  Third,  That  the  arbitrators 
exceeded  their  powers  in  making  their  award,  or  that  they  refused 
or  improperly  omitted  to  consider  a  part  of  the  matter  submitted  to 
them,  or  that  the  award  is  indefinite  or  cannot  be  performed. 

Sec  309.  The  court  may  on  motion  correct  or  modify  the 
award,  when  it  appears :  First,  That  there  was  a  miscalculation 
in  figures  upon  which  it  was  made,  or  that  there  is  a  mistake  in 
the  description  of  some  person  or  property  therein.  Second,  When 
a  part  of  the  award  is  upon  matters  not  submitted  which  can  be 
separated  from  other  parts  and  does  not  affect  the  decision  on  the 
matter  submitted.  Third,  When  the  award,  though  imperfect  in 
form,  could  have  been  amended  if  it  had  been  a  verdict,  or  the 
imperfection  disregarded. 

Sec.  810.  The  decision  upon  the  motion  shall  be  subject  to 
appeal,  or  writ  of  error,  in  the  same  manner  as  an  order  which  is 
subject  to  appeal  or  writ  of  error  in  civil  actions,  but  the  judgment 
entered  before  motion  is  made  shall  not  be  subject  to  appeal  or  writ 
of  error. 

Sec  311.  If  a  submission  be  revoked  and  an  action  be  brought 
therefor,  the  amount  to  be  recovered  shall  only  be  the  costs  and 
damages  sustained  in  preparing  for  and  attending  the  arbitration. 


CHAPTER  V. 

Offer  to  Confess  Judgment. 

Sec  312.  The  defendant  may,  at  any  time  before  the  trial  or 
judgment,  servft  upon  the  plaintiff  an  offer  to  allow  judgment  to  be 
taken  for  the  sum  or  property,  or  to  the  effect  therein  specified. 
If  the  plaintiff  accept  the  offer  and  give  notice  thereof  in  five  days, 
he  may  file  the  summons,  complaint,  and  offer,  with  an  affidavit  of 
notice  of  acceptance,  and  judgment  may  thereupon  be  entered 
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accordingly.  If  the  notice  of  acceptance  be  not  given  within  the 
time  limited,  the  offer  shall  be  deemed  withdrawn,  and  shall  not 
be  given  in  evidence,  and  if  the  plaintiff  fail  to  recover  a  more 
favorable  judgment,  he  shall  not  recover  costs,  but  shall  pay  the 
defendant's  costs  from  the  time  of  the  offer. 


CHAPTER  VI. 
Actions  for  Debts  not  dub. 

Sec.  313.  Actions  may  be  commenced  on  any  note,  bill,  bond, 
or  other  instrument  in  writing,  for  the  payment  of  money,  or  for 
the  delivery  of  any  gold  dust,  or  gold  or  silver  bullion,  before  the 
same  shall  have  become  due,  -when  it  shall  appear  by  the  affidavit 
of  the  plaintiff,  or  some  one  in  his  behalf:  First,  That  the  defend- 
ant is  leaving,  or  is  about  to  leave,  this  Territory,  taking  with  him 
property,  moneys,  rights,  credits,  or  other  articles  that  might  be 
subject  to  the  payment  of  the  debt.  Second,  That  the  defendant  is 
disposing  of  his  property,  or  is  about  to  dispose  of  property  subject 
to  execution,  for  the  purpose  of  defrauding  his  creditors.  The  affi- 
davit shall  also  state  the  nature  of  the  indebtedness  and  the  amount 
due  the  plaintiff.     The  affidavit  shall  be  filed  with  the  complaint. 

Sec.  314.  Attachments  may  be  issued  in  such  cases  under  the 
same  rules  and  subject  to  like  restrictions  as  provided  for  in  other 


Sec.  315.  The  defendant  may  by  plea  put  in  issue  the  matters 
alleged  in  the  affidavit  herein  required,  and  if  the  defendant  fail  to 
substantiate*  them,  the  suit  shall  abate. 

Sec.  316.  The  court,  or  a  judge  thereof,  or  a  probate  judge, 
may,  on  motion,  after  reasonable  notice  to  the  plaintiff,  dismiss 
such  action  if  it  appear  that  there  was  no  sufficient  grounds  for  the 
commencement  of  the  same. 
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TITLE  XII. 

CHAPTER  I. 
Of  Witnesses. 

Sec.  317.  No  person  shall  be  disqualified  as  a  witness  in  any 
civij  action  or  proceeding,  by  reason  of  his  interest  in  the  event  of 
the  same  as  a  party  or  otherwise,  or  by  reason  of  his  conviction  of 
a  crime,  but  such  interest  or  conviction  may  be  shown  for  the  pur- 
pose of  affecting  his  credibility. 

Sbo.  818.  Any  party  to  a  civil  action  or  proceeding  may  com- 
pel any  adverse  party  or  person  for  whose  benefit  such  action  or 
proceeding  is  instituted,  prosecuted  or  defended  at  the  trial  or  by 
deposition,  to  testify  as  a  witness,  in  the  same  manner  and  subject 
to  the  same  rules  as  other  witnesses. 

Sec.  819.  No  party  shall  be  allowed  to  testify  by  virtue  of 
anything  herein  contained,  where  the  adverse  party  is  an  executor 
or  administrator  of  a  deceased  person,  when  the  facts  to  be  proved 
transpired  before  the  death  of  such  deceased  person. 

Sec.  320.  The  following  persons  shall  be  incompetent  to  testify: 
First,  Persons  who  are  of  an  unsound  mind  at  the  time  of  their 
production  for  examination.  Second,  Children  under  ten  years  of 
age  who  appear  incapable  of  receiving  just  impressions  of  the  facts 
respecting  which  they  are  examined  or  of  relating  them  truly,  but 
the  court  in  its  discretion  may  allow  such  children  to  testify,  and 
the  facts  herein  enumerated  shall  go  to  their  credibility.  Third, 
Husband  or  wife  for  or  against  each  other,  or  concerning  any  com- 
munication made  by  one  to  the  other  during  the  marriage,  whether 
called  as  a  witness  while  that  relation  existed  or  afterwards. 
Fourth,  An  attorney  concerning  any  communication  made  to  him 
by  his  client  in  that  relation,  or  his  advice  thereon,  without  the 
client's  consent.  Fifth,  A  clergyman  or  priest  concerning  any 
confession  made  to  him,  in  his  professional  character,  in  the  course 
of  discipline  enjoined  by  the  church  to  which  he  belongs,  without 
the  consent  of  the  person  making  the  confession.  Sixth,  A  negro, 
Indian,  or  Chinaman,  where  the  parties  to  the  action  are  white 
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persons,  but  if  the  parties  to  an  action  or  either  of  the  parties  is  >/ 
in  Indian,  negro,  or  Chinaman,  a  negro  may  be  introduced  as  a  * 
witness  against  such  negro,  an  Indian  against  such  Indian,  or  a 
Chinaman  against  such  Chinaman.  A  negro  within  the  meaning 
of  this  act  is  a  person  having  one-eighth  or  more  of  negro  blood, 
an  Indian  is  a  person  haying  one-half  or  more  of  Indian  blood,  and 
a  Chinaman  is  a  person  having  one-half  or  more  Chinese  blood. 

Sbc.  821.  The  clerks  of  the  district  and  probate  court  shall,  on 
application  of  any  person  having  a  cause  or  any  matter  pending  in 
the  court,  issue  a  subpoena  for  witnesses,,  under  the  seal  of  the 
court,  inserting  all  the  names  required  by  the  applicant  in  one  sub- 
poena, which  may  be  served  by  the  sheriff,  or  by  the  party,  or  by 
any  other  person.  When  a  subpoena  is  not  served  by  the  sheriff, 
proof  of  service  shall  be  shown  by  affidavit ;  where  served  by  the 
sheriff,  by  his  certificate ;  but  no  costs  of  service  shall  be  allowed 
except  when  served  by  the  sheriff. 

Sbc.  322.  The  subpoena  shall  be  issued  as  follows :  First,  To 
require  attendance  before  a  court  or  at  a  trial  of  an  issue  therein. 
Second,  To  require  attendance  out  of  court  before  a  judge,  justice, 
or  any  other  officer  authorized  to  administer  oaths  or  take  testimony 
in  any  matter  under  the  laws  of  this  Territory.  It  shall  be  issued 
by  the  judge,  justice,  or  other  officer  before  whom  the  attendance 
is  required.  Third,  To  require  attendance  before  a  commissioner 
appointed  to  take  testimony  by  a  court  of  any  other  state  or  terri- 
tory. 

Sbc.  823.  The  service  of  the  subpoena  shall  be  by  reading  the 
same  to  the  witness,  or  by  leaving  a  copy  at  his  usual  place  of 
abode,  but  such  copy  need  not  contain  the  name  of  any  other  wit- 
ness. 

Sec.  324.  No  person  shall  be  compelled  to  attend  as  a  witness 
unless  his  fees  for  travel  to  and  from  the  place  of  trial  and  one 
days'  attendance  there  is  either  paid  or  tendered  to  him  at  the  time 
of  the  service  of  the  subpoena  if  demanded  by  him ;  and  the  per- 
son making  the  service  shall  state  in  the  return  what  amount  of 
fees  was  paid  or  tendered,  and  if  not  paid  or  tendered,  whether  ^ 
demand  for  the  same  was  made  or  not. 

Sec.  325.  No  person  shall  be  compelled  to  attend  as  a  witness 
out  of  the  county  in  which  he  resides  unless  his  residence  is  less 
than  thirty  miles  from  the  place  of  trial. 
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Sec.  826.  A  person  present  in  court,  or  before  a  judicial  offi- 
cer, may  be  required  to  testify  in  the  same  manner  as  if  he  were  in 
attendance  upon  a  subpoena  issued  by  such  officer. 

Sec  827.  It  shall  be  the  duty  of  a  witness  duly  served  with  a 
subpoena  to  attend  at  the  time  appointed,  with  any  papers  under 
his  control  required  by  the  subpoena,  to  answer  all  pertinent  and 
legal  questions,  and  unless  sooner  discharged,  to  remain  until  the 
testimony  is  closed. 

Sec.  828.  A  witness  shall  answer  questions  legal  and  pertinent 
to  the  matter  in  issue  though  his  answers  may  establish  a  claim 
against  himself;  but  he  need  not  give  an  answer  that  would  have  a 
tendency  to  subject  him  to  punishment  for  a  felony,  nor  need  he 
give  an  answer  which  will  have  a  direct  tendency  to  degrade  his 
character,  unless  it  be  to  the  very  fact  in  issue  or  to  a  fact  from 
which  the  fact  in  issue  would  be  presumed ;  but  a  witness  shall  an- 
swer as  to  the  fact  of  his  previous  conviction  for  felony. 

Sec.  829.  Disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn, 
or  to  answer  as  a  witness,  or  to  subscribe  to  an  affidavit  or  deposi- 
tion when  required,  may  be  punished  as  contempt  by  the  court  or 
officer  issuing  the  subpoena  or  requiring  the  witness  to  be  sworn, 
and  if  the  witness  be  a  party,  his  complaint  may  be  dismissed  or 
his  answer  stricken  out. 

Sire.  380.  A  witness  disobeying  a  subpoena  shall  also  forfeit  to 
the  party  aggrieved  the  sum  of  one  hundred  dollars  and  all  dam- 
ages he  may  sustain  by  the  failure  of  the  witness  to  attend,  which 
forfeiture  and  damages  may  be  recovered  iu  a  civil  action. 

Sec.  331.  In  case  of  the  failure  of  a  witness  to  attend,  the 
court  or  officer  issuing  the  subpoena,  upon  proof  of  the  service 
thereof,  and  other  requirement  of  the  law,  may  issue  a  warrant  to 
the  sheriff  of  the  county  to  arrest  the  witness  and  bring  him  before 
the  court  or  officer  where  his  attendance  is  required. 

Sec.  332.  If  the  witness  be  a  prisoner  confined  in  jail  or  prison 
within  this  Territory,  for  any  other  cause  than  a  sentence  for  felony, 
an  order  for  his  examination  in  prison  upon  deposition,  or  for  his 
temporary  removal  and  production  before  a  court  or  officer  for  the 
purpose  of  being  orally  examined,  may  be  made  as  follows :  First, 
by  the  court  itself  in  which  the  action  or  proceeding  is  pending. 
Second,  By  a  judge  of  the  supreme  court,  district  court,  or  pro- 
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bate  judge  of  the  county  where  the  action  or  proceeding  is  pending, 
if  before  a  judge  or  other  person  out  of  court. 

Sec.  833.  Such  order  can  only  be  made  upon  affidavit  showing 
the  nature  of  the  action  or  proceeding,  the  testimony  expected  by 
the  witness,  and  its  materiality. 

Sec.  334.  If  the  witness  be  imprisoned  in  the  county  where 
the  action  or  proceeding  is  pending,  and  for  cause  other  than  a  sen- 
tence for  felony,  his  production  may  be  required ;  in  all  other  cases 
his  examination  when  allowed  shall  be  taken  upon  deposition. 

Sec.  335.  Every  person  served  with  a  subpoena  to  attend  as  a 
witness  before  a  court,  judge,  commissioner,  referee,  or  other  per- 
son, in  a  cause  where  the  disobedience  of  the  witness  may  be  pun- 
ished as  a  contempt,  shall  be  exonorated  from  arrest  in  a  civil  action 
while  going  to  the  place  of  attendance,  necessarily  remaining  there, 
and  returning  therefrom. 


CHAPTER  II. 
On    Affidavits. 

Sec.  336.  An  affidavit  to  be  used  before  any  court,  judge,  or 
officer  of  this  Territory,  may  be  taken  before  any  judge,  or  clerk 
of  any  court,  or  any  justice  of  the  peace,  or  notary  public,  of  this 
Territory. 

Sec.  387.  An  affidavit  taken  in  another  state  or  territory  of  the 
United  States,  to  be  used  in  this  Territory,  shall  be  taken  before  a 
commissioner  appointed  by  the  governor  of  this  Territory  to  take 
affidavits  and  depositions  in  such  other  state  or  territory,  or  before 
a  judge  of  record  having  a  seal. 

Sec.  338.  An  affidavit  taken  in  a  foreign  country,  to  be  used 
in  this  Territory,  shall  be  taken  before  an  ambassador,  minister,  or 
consul  of  the  United  States,  or  before  any  judge  of  a  court  of 
record  having  a  seal,  in  such  foreign  country. 

Sec.  389.  When  an  affidavit  is  taken  before  a  judge  of  a  court 
of  any  other  state  or  territory,  or  a  foreign  country,  the  genuine- 
ness of  the  signature" of  the  judge,  the  existence  of  the  court,  and 
the  fact  that  such  judge  is  a  member  thereof,  shall  be  certified  by 
the  clerk  of  the  court  under  the  seal  thereof. 
15 
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CHAPTER  HI. 

Depositions  takbn  in  this  Territory. 

Seo.  340.  The  testimony  of  a  witness  of  this  Territory  may  be 
taken  by  deposition  in  an  action  at  any  time  after  the  service  of 
the  summons  or  the  appearance  of  the  defendant ;  and  in  a  special 
proceeding  after  a  question  of  fact  has  arisen  therein  in  the  follow- 
ing cases :  First,  When  the  witness  resides  out  of  the  county  in 
which  his  testimony  is  to  be  used.  Second,  When  the  witness  is 
about  to  leave  the  county  where  the  action  is  to  be  tried,  and  will 
probably  continue  absent  when  the  testimony  is  required.  Third, 
When  the  witness  is  sick,  too  infirm  to  attend  the  trial,  or  there  is 
an  apprehension  that  he  will  die  before  the  time  of  trial. 

Sec.  341.  Either  party  may  have  the  deposition  taken  of  a 
witness  in  this  Territory,  before  any  judge  or  clerk,  or  any  justice 
of  the  peace  or  notary  public  in  this  Territory,  on  serving  upon  the 
adverse  party  previous  notice  of  the  time  and  place  of  examination, 
and  showing  that  the  case  is  one  mentioned  in  the  last  section,  at 
any  time  after  the  service  of  the  summons  or  appearance  of  the  de- 
fendant, or  after  the  completion  of  notice  by  publication,  and  at  any 
time  thereafter.  When  the  defendant  has  not  appeared,  the  notice 
may  be  served  on  the  clerk  of  the  court  where  the  action  is  pend- 
ing. Such  notice  shall  be  at  least  five  days,  and  one  additional  day 
for  every  twenty-five  miles  of  the  distance  from  the  residence  of 
the  party  to  the  place  of  examination,  unless  for  a  cause  bhown  a 
judge  by  order  prescribe  a  shorter  time.  When  a  shorter  time  is 
prescribed,  a  copy  of  the  order  shall  be  served  with  the  notice. 

Sec.  342.  Either  party  may  attend  at  such  examination,  and 
put  such  questions,  direct  and  cross,  as  may  be  proper.  The  depo- 
sition when  completed  shall  be  carefully  read  to  the  witness  and 
corrected  by  him  in  any  particular  if  desired,  it  shall  then  be  sub- 
scribed by  the  witness,  and  a  certificate  attached  by  the  officer  tak- 
ing the  same,  that  the  witness  was  sworn,  the  time  and  place  of 
taking  the  deposition,  and  whether  or  not  the  parties  were  present, 
and  shall  then  enclose  it  in  an  envelope  or  wrapper,  seal  it,  and 
direct  it  to  the  clerk  of  the  court  in  which  the  action  is  pending, 
and  endorse  on  the  envelope  or  wrapper  the  names  of  the  parties  to 
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the  action.  Such  deposition  may  be  sent  through  the  mail  or  by 
some  safe  private  opportunity,  or  by  any  person  by  which  the  par- 
ties in  writing  may  agree.  Such  deposition,  when  so  taken,  may 
be  used  by  either  party  upon  the  trial,  or  other  proceeding  against 
any  party  giving  or  receiving  the  notice,  subject  to  all  legal  excep- 
tions. But  if  a  party  attend  at  the  examination,  such  party  shall 
make  no  objection  at  the  trial  to  the  form  of  an,  interrogatory  unless 
the  same  was  stated  at  the  time  of  the  examination  and  noted  in  the 
deposition.  All  objections  to  a  deposition  shall  be  taken  before  the 
commencement  of  the  trial. 

Sec.  343.  It  shall  appear  at  the  trial  that  the  cause  for  taking 
the  deposition  still  exists  or  that  such  witness  is  dead. 

Sec.  344.  When  a  deposition  has  been  once  taken,  it  may  be 
read  in  any  stage  of  the  same  action  or  proceeding  by  either  party, 
or  in  any  subsequent  action  between  the  same  parties  for  the  same 
cause,  and  shall  then  be  deemed  the  evidence  of  the  party  reading  it 


CHAPTER  IV. 

Depositions  taken  out  of  this  Territory. 

Sec.  345.  The  testimony  of  a  witness  out  of  this  Territory  may 
be  taken  by  deposition  in  an  action  at  any  time  after  the  service  of 
the  summons,  or  the  appearance  of  the  defendant,  or  the  publica- 
tion of  notice  to  a  non-resident,  and  in  a  special  proceeding  at  any 
time  after  a  question  of  fact  has  arisen  therein. 

Sec.  846.  The  deposition  of  a  witness  out  of  this  Territory 
shall  be  taken  upon  commission  issued  by  the  clerk  of  the  court 
where  the  action  or  proceeding  is  pending,  under  the  seal  of  the 
court,  on  the  application  of  either  party.  It  shall  be  issued  to 
some  person  authorized  to  take  depositions  at  the  place  where  the 
depositions  are  to  be  taken,  and  shall  specify  the  action  or  proceed- 
ing in  which  the  deposition  is  to  be  used,  the  time  and  place  of  the 
taking  of  the  same,  and  shall  authorize  such  person  to  take  such 
deposition. 

Sec.  347.  The  party  taking  such  deposition  shall  serve  upon 
the  opposite  party  a  notice  stating  the  time  and  place  of  the  taking 
of  such  deposition.  Such  notice  shall  be  served  by  delivering  a 
copy  thereof  to  the  adverse  party  or  his  attorney  a  sufficient  length 
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of  time  to  enable  such  adverse  party  to  travel  from  his  residence, 
by  the  most  usually  travelled  route,  to  the  place  of  taking  such 
deposition,  and  ten  days  in  addition.  When  such  adverse  party  has 
no  attorney  of  record,  and  his  place  of  residence  is  unknown  to  the 
party,  such  notice  may  be  filed  with  the  clerk  of  the  court  in  which 
the  action  is  pending  the  time  herein  specified  before  the  taking  of 
the  deposition. 

Sec.  848.  Each  party  may  attend  at  the  taking  of  such  depo- 
sition, and  put  such  questions  as  may  be  legal  and  proper.  Such 
deposition  when  taken  shall  be  signed  by  the  witness. 

Sec.  349.  The  officer  taking  the  deposition  shall  administer  an 
oath  to  the  witness,  and  when  the  deposition  is  completed  he  shall 
enclose  the  same  in  an  envelope  or  wrapper,  together  with  the  com- 
mission issued  to  him,  and  the  notice  or  a  copy  of  the  notice  served 
upon  the  adverse  party,  and  endorse  upon  the  envelope  or  wrapper 
the  names  of  the  parties  to  the  action  or  proceeding,  and  seal  the 
same,  and  direct  it  to  the  clerk  of  the  court  in  which  the  action  is 
pending.  Such  deposition  may  be  transmitted  by  mail,  or  by  any 
person  that  the  parties  in  writing  may  agree  upon. 

Sec.  350.  The  officer  taking  such  deposition  shall  append  to 
the  same  a  certificate,  under  seal  if  he  have  one,  showing,  First, 
The  time  and  place  of  taking  such  deposition  ;  Second,  That" the 
witness  was  sworn  according  to  law ;  Third,  Whether  or  not  the 
parties  were  present  in  person  or  by  attorney. 

Sec.  351.  If  such  deposition  be  taken  by  an  officer  not  having 
a  seal,  a  certificate  of  a  clerk  of  a  court  of  record  having  a  seal 
shall  be  appended,  showing  that  the  officer  taking  such  deposition  is 
authorized  by  the  laws  of  the  place  where  the  deposition  is  taken 
to  take  depositions,  and  that  the  person  taking  the  same  is  author- 
ized to  exercise  the  duties  of  such  office. 

Sec.  352.  Such  depositions  shall  be  subject  to  the  same  rules 
of  construction  as  depositions  taken  in  this  Territory. 

Sec.  353.  A  trial  or  other  proceeding  shall  not  be  postponed 
by  reason  of  a  commission  not  returned,  except  on  evidence  satis- 
factory to  the  court  that  the  testimony  of  the  witness  is  necessary, 
and  that  proper  diligence  has  been  used  to  obtain  it. 
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CHAPTER  V. 

Proceedings  to  Perpetuate  Testimony. 

Sec.  354.  The  testimony  of  a  witness  may  be  taken  and  per- 
petuated as  provided  in  this  chapter  of  this  act. 

Sec.  855.  The  applicant  shall  produce  to  the  district  judge,  or 
to  a  probate  judge,  an  affidavit  stating :  First,  That  the  applicant 
expects  to  be  a  party  to  an  action  in  a  court  of  this  Territory,  and 
in  such  case  the  name  or  names  of  the  persons  whom  he  expects 
will  be  adverse  parties ;  or,  Second,  That  the  proof  of  some  fact  or 
facts  is  necessary  to  perfect  the  title  to  property  in  which  he  is 
interested,  or  to  establish  marriage,  descent,  heirship,  or  any  other 
matter  which  may  hereafter  be  anticipated,  or  if  anticipated  he  may 
not  know  the  parties  to  the  suit ;  and,  Third,  The  name  or  names 
of  the  witness  or  witnesses  to  be  examined  at  his  or  their  place  of 
residence,  and  a  general  outline  of  the  facts  expected  to  be  proved, 
the  judge  to  whom  such  petition  is  presented  shall  make  an  order 
allowing  the  examination  and  prescribing  the  notice  to  be  given, 
which  notice,  if  the  parties  are  known  and  reside  in  this  Territory, 
shall  be  personally  served  on  them,  and  if  unknown  such  notice 
shall  be  served  on  the  clerk  of  the  county  where  the  property  to  be 
affected  by  such  evidence  is  situated,  and  a  notice  thereof  to  be 
published  in  some  newspaper  to  be  designated  by  the  judge  making 
the  order. 

Sec.  356.  Upon  proof  of  the  service  of  the  notice  as  provided 
in  the  last  section,  it  shall  be  the  duty  of  the  judge  before  whom 
the  depositions  are  ordered  to  be  taken,  to  proceed  to  take  the 
depositions  of  the  witnesses  named  in  such  petition  upon  the  facts 
therein  set  forth,  and  the  taking  of  the  same  may  be  continued 
from  time  to  time  in  the  discretion  of  the  judge. 

Sec.  357.  The  examination  shall  be  by  question  and  answer, 
unless  the  parties  otherwise  agree.  The  depositions,  when  taken, 
shall  be  carefully  read  to  and  subscribed  by  the  witness,  then  certi- 
fied to  by  the  judge,  and  immediately  thereafter  filed  in  the  office 
of  the  clerk  of  the  district  court  of  the  county  where  the  same  was 
taken,  together  with  the  order  for  the  examination,  the  petition  on 
which  the  same  was  granted,  and  the  proof  of  service  of  notice. 
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Sec.  858.  The  affidavits  or  proof  filed  with  the  deposition  or 
certified  copies  thereof,  shall  be  prima  facie  evidence  of  the  facts 
therein  stated. 

Sec.  859.  If  a  trial  be  had  between  the  parties  named  in  the 
petition  as  parties  expectant,  or  their  successors  in  interest,  or  be- 
tween any  parties  wherein  it  may  be  material  to  establish  the  fact 
which  such  deposition  prove,  upon  proof  of  the  death  or  insanity  of 
the  witness  or  witnesses,  or  of  his  or  her  inability  to  attend  the  trial 
by  reason  of  age,  sickness,  or  settled  infirmity,  the  deposition  or 
depositions,  or  certified  copies  thereof,  may  be  used  by  either  party, 
subject  to  all  legal  objections.  But  if  the  parties  attend  at  the 
examination,  no  objection  to  the  form  of  an  interrogatory  shall  be 
made  at  the  trial,  unless  the  same  was  stated  at  the  examination. 


CHAPTER  VI. 

Oaths  and  Affirmations. 

Sec  360.  Every  court  of  this  Territory,  every  judge  of  clerk 
of  any  court,  every  justice  of  the  peace,  every  notary  public, 
and  every  officer  authorized  to  take  testimony  or  to  decide  upon 
evidence  in  any  proceeding,  shall  have  power  to  administer  oaths  or 
affirmations. 

Sec.  361.  When  a  person  is  sworn  who  believes  in  any  chris- 
tian religion,  he  may  be  sworn  according  to  the  peculiar  cere- 
monies of  his  religion  if  there  be  any  such.  In  other  cases,  they 
shall  be  sworn  with  uplifted  hand  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  as  they  shall  answer  to  God. 

Sec.  362.  Any  witness  who  desires  it,  may,  at  his  option,  in- 
stead of  taking  an  oath,  make  his  solemn  affirmation,  or  declaration, 
that  he  will  tell  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  in  the  matter  pending,  and  that  he  does  so  under  the  penal- 
ties and  pains  of  perjury.  A  false  affirmation,  or  declaration,  shall 
be  deemed  perjury,  equally  with  a  false  oath. 
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CHAPTER  VII. 

Written  Evidence  and  Inspection  of  Documents. 

Sec.  863.  Any  court  in  which  an  action  is  pending,  or  a  judge 
thereof,  or  a  probate  judge,  may,  upon  notice,  order  either  party  to 
give  to  the  other  within  a  specified  time,  an  inspection  and  copy,  or 
permission  to  take  a  copy,  of  any  book,  document,  or  paper  in  his 
possession  or  under  his  control,  containing  evidence  relating  to  the 
merits  of  the  action  or  the  defence  therein.  If  compliance  with  the 
order  be  refused,  the  court  may  exclude  the  book,  document,  or 
paper,  from  being  given  in  evidence,  or  as  wanted  as  evidence  by 
the  party  applying;  may  direct  the  jury  to  presume  it  to  be  such 
as  he  alleges  it  to  be,  and  the  court  may  also  punish  the  party 
refusing,  for  a  contempt  This  section  shall  not  be  construed  to 
prevent  a  party  from  compelling  another  to  produce  books,  papers, 
or  documents,  when  he  is  examined  as  a  witness. 

Sec.  364.  There  shall  be  no  evidence  of  the  contents  of  a 
writing  other  than  the  writing  itself,  except  in  the  following  cases : 
First,  When  the  original  has  been  lost  or  destroyed,  in  which  case, 
proof  of  the  loss  or  destruction  shall  first  be  made.  Second,  When 
the  original  is  in  the  hands  of  the  party  against  whom  the  evidence 
is  offered,  and  he  fails  to  produce  it  after  reasonable  notice.  Third, 
When  the  original  is  a  record  or  other  document  in  the  custody  of 
a  public  officer.  Fourth,  When  the  original  has  been  recorded  and 
a  certified  copy  of  the  record  is  made  evidence  by  statute.  Fifth, 
When  the  original  consists  of  numerous  accounts  or  other  documents 
which  cannot  be  examined  in  court  without  great  loss  of  time  and 
the  evidence  sought  from  them  is  only  the  general  result  of  the 
whole. 

Sec.  365.  The  party  producing  a  writing  as  genuine  which  has 
been  altered,  or  appears  to  have  been  altered,  after  its  execution, 
in  a  part  material  to  the  question  in  dispute,  and  such  alteration  is 
not  noted  on  the  writing,  shall  account  for  the  appearance  or  alter- 
ation. He  may  show  that  the  alteration  was  made  by  another 
without  his  concurrence,  or  was  made  with  the  consent  of- the  par- 
ties affected  by  it,  or  otherwise  properly  or  innocently  made.  If  he 
do  that,  he  may  give  the  writing  in  evidence,  but  not  otherwise. 
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Sec.  366.  A  judicial  record  of  this  Territory,  or  of  the  United 
States,  may  be  proved  by  the  production  of  the  original  or  copy 
thereof  certified  by  the  clerk  or  other  person  having  the  legal  cus- 
tody thereof  under  the  seal  of  the  court  to  be  a  true  copy  of  such 
record. 

Sec.  867.  The  records  and  judicial  proceedings  of  the  courts 
of  any  State  or  Territory  of  the  United  States  may  be  proved  or 
admitted  in  the  courts  of  this  Territory,  by  the  attestation  of  the 
clerk  under  the  seal  of  the  court  (if  there  be  a  seal),  together  with 
a  certificate  of  the  judge,  chief  justice,  or  presiding  magistrate,  as 
the  case  may  be,  that  the  said  attestation  is  in  due  form. 

Sec.  868.  A  judicial  record  of  a  foreign  country  may  be  proved 
by  the  production  of  a  copy  thereof,  certified  by  the  clerk,  with  the 
seal  of  the  court  annexed  (if  there  be  a  seal  and  clerk),  or  by  the 
legal  keeper  of  the  record,  with  the  seal  of  his  office  annexed  (if 
there  be  a  seal),  to  be  a  true  copy  of  such  record,  together  with  a 
certificate  of  a  judge  of  the  court  that  the  person  making  the  cer- 
tificate is  the  clerk  of  the  court  or  legal  keeper  of  the  record,  and 
in  either  case,  that  the  signature  is  genuine  and  the  certificate  is  in 
due  form,  and  also  together  with  the  certificate  of  the  minister  or 
ambassador  of  the  United  States  or  of  a  consul  of  the  United  States 
in  such  foreign  country,  that  there  is  such  a  court,  specifying  gen- 
erally the  nature  of  its  jurisdiction,  and  verifying  the  signature  of 
the  judge  and  clerk  or  other  legal  keeper  of  the  record. 

Sec.  869.  A  copy  of  a  judicial  record  of  a  foreign  country 
shall  also  be  admissible  in  evidence  upon  proof:  First,  That  the 
copy  offered  has  been  compared  by  the  witness  with  the  original, 
and  is  an  exact  transcript  of.  the  whole  of  it.  Second,  That  such 
original  was  in  the  custody  of  the  clerk  of  the  court  or  other  legal 
keeper  of  the  same.  And  Third,  That  the  copy  is  duly  attested 
by  a  seal  which  is  proved  to  be  the  seal  of  the  -court  where  the 
record  remains  if  it  be  the  record  of  a  court,  or  (if  there  be  no 
such  seal,  or  if  it  be  not  a  record  of  a  court)  by  the  signature  of 
the  legal  keeper  of  the  original. 

Sec.  870.  Printed  copies  in  volumes  of  statutes,  codes,  or  other 
written  law  enacted  by  any  other  State  or  Territory,  or  foreign 
government,  purporting  or  proved  to  have  been  published  by  author- 
ity thereof,  or  proved  to  be  commonly  admitted  as  evidence  of  the 
existing  law  in  the  courts  and  judicial  tribunals  of  such  State 
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Territory,  or  government,  shall  be  admitted  by  the  courts  and 
officers  of  this  Territory  on  all  occasions  as  presumptive  evidence 
of  such  laws. 


TITLE  XIII. 

CHAPTER  I. 

Writ  op  Certiorari  or  Review. 

Sec  371.  The  writ  of  Certiorari  may  be  denominated  a  writ 
of  review. 

Sec.  372.  This  writ  may  be  granted,  on  application,  by  any 
court  of  this  Territory,  except  a  justice's  court.  The  writ  shall  be 
granted  in  all  cases  where  an  inferior  tribunal,  board,  or  officer, 
exercising  judicial  functions,  has  exceeded  the  jurisdiction  of  such 
tribunal,  board,  or  officer,  and  there  is  no  appeal,  nor  in  the  judg- 
ment of  the  court  any  other  plain,  speedy  and  adequate  remedy. 

Sec.  373.  The  application  shall  be  made  on  affidavit  by  the 
party  beneficially  interested  and  the  court  may  require  a  notice  of 
the  application  to  be  given  to  the  adverse  party,  or  may  grant  an 
order  to  show  cause  why  it  should  not  be  allowed,  or  may  grant  the 
writ  without  notice. 

Sec.  374.  The  writ  may  be  directed  to  the  inferior  tribunal, 
board,  or  officer,  or  to  any  other  person  having  custody  of  the 
record  or  proceedings  to  be  certified.  When  directed  to  a  tribunal,, 
the  clerk,  if  there  be  one,  shall  return  the  writ  with  the  transcript 
required. 

Sec.  375.  The  writ  of  review  shall  command  the  party  t» 
whom  it  is  direoted,  to  certify  fully  to  the  court  issuing  the  writ  at 
a  specified  time  and  place,  and  annex  to  the  writ  a  transcript  of  the 
record  and  proceedings  (describing  or  referring  to  them  with  con- 
venient certainty),  that  the  same  may  be  reviewed  by  the  court, 
and  requiring  the  party  in  the  meantime  to  desist  from  the  further 
'  proceedings  in  the  matter  to  be  reviewed. 

Sec.  376.  If  a  stay  of  proceedings  be  not  mentioned,  the  words 
requiring  the  stay  shall  be  omitted  from  the  writ.  These  words 
may  be  inserted  or  omitted  in  the  sound  discretion  of  the  court, 
16 
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but  if  omitted  the  power  of  the  inferior  court  or  officer  shall  not  be 
suspended  nor  the  proceedings  stayed. 

Sec.  877.  The  writ  shall  be  served  in  the  same  manner  as  a 
summons  in  a  civil  action,  except  when  otherwise  expressly  directed 
by  the  court. 

Sec.  378.  The  review  on  this  writ  shall  not  be  extended  further 
than  to  determine  whether  the  inferior  tribunal,  board,  or  officer, 
has  regularly  pursued  the  authority  of  such  tribunal,  board,  or 
officer. 

Sec.  379.  If  the  return  of  the  writ  be  defective,  the  court  may 
order  a  further  return  to  be  made.  When  a  full  return  has  been 
made,  the  court  shall  proceed  to  hear  the  parties  or  such  of  them  as 
shall  attend  for  that  purpose,  and  may  thereupon  give  judgment, 
either  affirming,  or  annulling,  or  modifying  the  proceedings  below. 

Sec.  880.  A  copy  of  the  judgment  required  by  the  clerk  shall 
be  transmitted  to  the  inferior  tribunal,  board,  or  officer,  having  the 
custody  of  the  record  or  proceeding  certified  up. 

Sec.  881.  A  copy  of  the  judgment,  signed  by  the  clerk, 
entered  upon  or  attached  to  the  writ  and  return,  shall  be  entered 
by  the  clerk  of  such  inferior  tribunal,  board,  or  officer,  in  the  rec- 
ords of  such  tribunal,  board,  or  officer.  If  the  proceeding  be  had 
in  any  other  than  the  superior  court,  an  appeal  may  be  taken  in 
the  same  manner,  and  upon  the  same  terms,  as  from  a  judgment  in 
a  civil  action. 


CHAPTER  II. 

Writ  of  Mandate. 

Sec.  362.  The  writ  of  mandamus  may  be  denominated  the 
writ  of  mandate.  * 

Sec.  383.  It  may  be  issued  by  any  court  in  this  Territory, 
except  justice's  court,  to  any  inferior  tribunal,  corporation,  board, 
or  person,  to  compel  the  performance  of  an  act  which  the  law  espe- 
cially enjoins  as  a  duty  resulting  from  an  office,  trust,  or  station, 
or  to  compel  the  admission  of  a  party  to  the  enjoyment  and  use  of 
a  right  or  office  to  which  he  is  entitled  and  from  which  he  is  unlaw- 
fully precluded  by  such  inferior  tribunal,  corporation,  board,  or 
person. 
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Sec.  384.  This  writ  shall  be  issued  in  all  cases  where  there  is 
not  a  plain,  speedy  and  adequate  remedy  in  the  ordinary  course  of 
law.  It  shall  be  issued  upon  affidavit  on  the  application  of  the 
party  beneficially  interested. 

Sbc.  385.  The  writ  shall  be  either  alternative  or  peremptory. 
The  alternative  writ  shall  state  generally  the  allegation  against  the 
party  to  whom  it  is  directed,  and  command  such  party  immediately 
after  the  receipt  of  the  writ,  or  at  some  other  specified  time,  to  do 
the  act  required  to  be  performed,  or  to  show  cause  before  the  court 
at  a  specified  time  and  place  why  he  has  not  done  so.  The  peremp- 
tory writ  shall  be  similar  in  form,  except  the  words  requiring  the 
party  to  show  cause  why  he  has  not  done  as  commanded  shall  be 
omitted  and  a  return  day  inserted. 

Sbc.  886.  When  the  application  to  the  court  is  made  without 
notice  to  the  adverse  party,  and  the  writ  be  allowed,  the  alternative 
shall  be  first  issued,  but  if  the  application  be  upon  due  notice,  and 
the  writ  be  allowed,  the  peremptory  may  be  issued  in  the  first 
instance.  The  notice  of  application  when  given  shall  be  at  least 
ten  days.  The  writ  shall  not  be  granted  by  default.  The  case 
shall  be  heard  by  the  court,  whether  the  adverse  party  appear  or  not. 

Sec.  887.  On  the  return  day  of  the  alternative,  or  the  day  on 
which  the  application  of  the  writ  is  noticed,  or  such  further  day  as 
the  court  may  allow,  the  party  on  whom  the  writ  or  notice  shall 
have  been  served,  may  show  cause,  by  answer,  under  oath,  made  in 
the  same  manner  as  an  answer  to  a  complaint  in  a  civil  action. 

Sec.  888.  If  an  answer  be  made  which  raises  a  question  as  to 
a  matter  of  fact  essential  to  the  determination  of  the  motion,  and 
affecting  the  substantial  rights  of  the  parties,  and  upon  the  sup- 
posed truth  of  the  allegation  on  which  the  application  for  the  writ 
is  based,  the  court  may,  in  its  discretion,  order  the  question  to  be 
tried  before  a  jury,  and  postpone  the  argument  until  such  can  be  had, 
and  the  verdict  certified  to  the  court.  The  question  to  be  tried 
shall  be  distinctly  stated  in  the  order  for  the  trial,  and  the  county 
shall  be  designated  in  which  the  same  shall  be  had.  The  order 
may  also  direct  the  jury  to  assess  damages  which  the  applicant  may 
have  sustained,  in  case  they  find  for  him. 

Sec.  889.  On  the  trial,  the  applicant  shall  not  be  precluded 
by  the  answer  of  any  valid  objection  to  its  sufficiency,  and  may 
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countervail  it  by  proof,  either  in  direct  denial  or  by  way  of 
avoidance. 

Sec.  890.  If  either  party  be  dissatisfied  with  the  verdict  of  the 
jury,  he  may  move  for  a  new  trial  by  filing  reasons  therefor.  The 
motion  for  a  new  trial  may,  upon  reasonable  notice,  be  brought  on 
before  the  judge  of  the  court  in  which  the  cause  was  tried,  either  in 
term  or  vacation.  If  a  new  trial  be  granted,  a  jury  shall  within 
five  days  thereafter,  unless  the  parties  agree  to  a  longer  time,  be 
summoned  to  try  the  issue.  After  a  second  verdict  in  favor  of  the 
same  party,  a  new  trial  shall  not  be  had. 

Sec.  891.  If  no  notice  of  a  motion  for  a  new  trial  be  given,  or 
if  given  be  denied,  the  clerk  within  five  days  after  the  rendition  of 
the  verdict,  or  denial  of  the  motion,  shall  transmit  to  the  court  in 
which  the  application  for  the  writ  is  pending,  a  certified  copy  of  the 
verdict,  attached  to  the  order  of  trial,  after  which  either  party  may 
bring  on  the  argument  of  the  application  upon  reasonable  notice  to 
the  adverse  party. 

Sec.  392.  If  no  answer  be  made,  the  case  shall  be  heard  on 
the  papers  of  the  applicant.  If  answer  be  made  which  does  not 
raise  a  question  of  fact  necessary  to  be  tried  by  a  jury,  but  only 
such  matters  as  may  be  explained  or  avoided  by  a  reply,  the  court 
may  in  its  discretion  grant  time  for  replying.  If  the  answer  or 
answer  and  reply  raise  only  questions  of  law,  or  put  in  issue  im- 
material statements  not  affecting  the  substantial  rights  of  the  par- 
ties, the  court  shall  proceed  to  hear  or  fix  a  day  for  hearing  the 
arguments  of  the  case. 

Sec.  893.  If  a  judgment  be  given  for  the  applicant,  he  shall 
recover  the  damages  which  he  shall  have  sustained  as  found  by  the 
jury,  or  as  may  be  determined  by  the  court  or  referees  upon  a  refer- 
ence, to  be  ordered,  together  with  costs ;  and  for  such  damages  and 
costs  an  execution  may  issue,  and  a  peremptory  mandate  shall  also 
be  awarded  without  delay. 

Sec.  394.  The  writ  shall  be  served  in  the  same  manner  as  a 
summons  in  a  civil  action,  except  when  otherwise  expressly  directed 
by  order  of  the  court. 

Sec.  395.  When  a  peremptory  mandate  has  been  issued  and 
directed  to  any  inferior  tribunal,  corporation,  board,  or  person,  if  it 
appears  to  the  court  that  any  member  of  such  tribunal,  corporation, 
or  board,  or  such  person  upon  whom  the  writ  has  been  personally 
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served  has,  without  just  excuse,  refused  or  neglected  to  obey  the 
same,  the  court  may,  on  motion,  impose  a  fine  not  exceeding  one 
thousand  dollars.  In  case  of  persistence  in  a  refusal  of  obedience, 
the  court  may  order  the  party  to  be  imprisoned  for  a  period  not 
exceeding  three  months,  and  may  make  any  order  necessary  and 
proper  for  the  complete  enforcement  of  the  writ.  If  a  fine  be  im- 
posed upon  a  judge  or  officer  who  draws  a  salary  from  the  Terri- 
tory or  county,  a  certified  copy  shall  be  forwarded  to  the  auditor  or 
county  treasurer,  as  the  case  may  be,  and  the  amount  thereof  may 
be  retained  from  the  salary  of  such  judge  or  officer.  Such  judge 
or  officer,  for  this  wilful  disobedience,  shall  also  be  deemed  guilty  of 
a  misdemeanor  in  office. 


TITLE   XIV. 

Contempts  and  their  Punishments. 

Sec.  896.  The  following  acts  or  omissions  shall  be  deemed 
contempts :  First,  Disorderly,  contemptuous,  or  insolent  behavior 
toward  the  judge  while  holding  court  or  engaged  in  his  judicial 
duties  at  chambers,  or  towards  referees  or  arbitrators  whilst  sitting 
on  a  reference  or  arbitration  tending  to  interrupt  the  due  course 
of  a  trial,  reference,  or  arbitration,  or  other  judicial  proceeding. 
Second,  A  breach  of  the  peace^  boisterous  conduct,  or  violent  dis- 
turbance in  presence  of  the  court  or  its  immediate  vicinity  tending 
to  interrupt  the  due  course  of  a  trial  or  other  judicial  proceeding. 
Third,  Disobedience  or  resistance  to  any  lawful  writ,  order,  rule, 
or  process  issued  by  the  court  or  judge  at  chambers.  Fourth, 
Rescuing  any  person  or  property  in  the  custody  of  an  officer  by 
virtue  of  an  order  or  process  of  such  court  or  judge  at  chambers. 

Sec.  897.  When  a  contempt  is  committed  in  the  immediate 
view  of  the  court  or  judge  at  chambers,  it  may  be  punished  sum- 
marily. When  the  contempt  is  not  committed  in  the  immediate 
view  or  presence  of  the  court  or  judge  at  chambers,  an  affidavit 
shall  be  presented  to  the  court  or  judge  of  the  facts  constituting 
the  contempt,  or  a  statement  of  the  facts  by  the  referees  or  arbi- 
trators. 

Sec.  898.  An  attachment  may  be  issued  by  an  order  of  the 
court  for  the  arrest  of  the  person  accused,  and  that  he  be  held  to 
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bail  in  the  sum  specified  therein  for  his  appearance  at  a  time  to  be 
specified. 

Sbo.  S99.  When  the  person  arrested  has  been  brought  up  or 
appeared,  the  court  or  judge  shall  proceed  to  investigate  the  charge, 
and  shall  hear  any  answer  which  the  person  arrested  may  make  to 
the  same,  and  may  examine  witnesses  for  or  against  him,  for  which 
an  adjournment  may  be  had  from  time  to  time. 

Sec.  400.  When  the  contempt  consists  in  the  omission  to  per- 
form an  act  which  is  yet  in  the  power  of  the  person  to  perform,  he 
may  be  imprisoned  until  he  shall  have  performed  it,  and  in  that 
case  the  act  shall  be  specified  in  the  warrant  of  commitment ;  in  all 
other  oases  of  contempt  the  court  or  judge  may 'impose  a  fine  not 
exceeding  five  hundred  dollars  and  imprisonment  not  exceeding  five 
days. 


TITLE   XV. 

Of  Costs. 

Sec.  401.  Costs  shall  be  allowed  to  the  plaintiff,  upon  judg- 
ment in  his  favor. in  the  following  cases :  First,  In  an  action  for 
the  recovery  of  real  property.  Second,  In  an  action  to  recover 
possession  of  personal  property  when  the  value  amounts  to  fifty 
dollars  or  over,  such  value  to  be  determined  by  the  jury,  court, 
or  referee  by  whom  the  action  is  tried.  Third,  In  an  action  to 
recover  money  or  damages  where  the  plaintiff  recovers  fifty  dollars 
or  over.  Fourth,  In  a  special  proceeding  in  the  nature  of  an 
action. 

Sec.  402.  When  several  actions  are  brought  on  one  bond,  un- 
dertaking, promissory  note,  bill  of  exchange,  or  other  instrument 
in  writing,  or  in  any  othdr  case  for  the  same  cause  of  action,  against 
several  parties  who  might  have  been  joined  as  defendants  in  the 
same  action,  no  costs  shall  be  allowed  the  plaintiff  in  more  than 
one  of  such  actions,  which  may  be  at  his  election,  if  the  party  pro- 
ceeded against  in  the  other  actions  were  at  the  commencement  of 
the  previous  action  openly  within  the  Territory,  but  the  disburse- 
ment of  the  plaintiff  shall  be  allowed  to  him  in  each  action. 

Sec.  408.  Costs  shall  be  allowed  to  the  defendant  upon  a  judg- 
ment in  his  favor  in  actions  for  the  recovery  of  real  or  personal 
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property,  in  actions  for  the  recovery  of  money,  and  in  a  special 
proceeding  in  the  nature  of  an  action. 

Sec.  404.  In  other  actions  than  those  hereinbefore  mentioned, 
costs  may  be  allowed  or  not,  and  if  allowed  may  be  apportioned  be- 
tween the  parties  on  the  same  or  adverse  sides  in  the  discretion  of 
the  court. 

Sec.  405.  If  any  defendant  defend  in  his  own  interest  alone,  if 
he  recover  judgment  he  shall  recover  costs. 

Sec.  406.  In  the  following  cases  the  costs  of  an  appeal  or  writ 
of  error  shall  be  in  the  discretion  of  the  court :  First,  When  a 
new  trial  is  ordered.     Second,  When  the  judgment  is  modified. 

Sec.  407.~  The  fees  of  referees  shall  be  ten  dollars  to  each  for 
every  day  spent  in  the  business  of  reference,  and  the  parties  shall 
not  agree  upon  any  other  rate  of  compensation,  nor  shall  any  other 
rate  of  compensation  be  allowed  by  the  courts. 

Sec.  408.  When  an  application  is  made  to  a  court  or  referee 
to  postpone  a  trial,  the  payment  of  costs  occasioned  by  the  post- 
ponement may  be  imposed  in  the  discretion  of  the  court  or  referee 
as  a  condition  of  granting  the  same. 

Sec.  409.  When  in  action  for  the  recovery  of  money  only  the 
defendant  alleges  in  his  answer  that  before  the  commencement  of 
the  action  he  tendered  to  the  plaintiff  the  full  amount  to  which  he 
was  entitled,  and  deposited  in  court  for  the  plaintiff  the  amount  so 
tendered,  and  the  allegation  found  to  be  true,  the  defendant  shall 
recover  costs. 

Sec  410.  In  an  action  prosecuted  or  defended  by  an  executor, 
administrator,  trustee  of  an  express  trust,  or  person  expressly  au- 
thorized by  statute,  costs  may  be  recovered  as  in  an  action  by  or 
against  a  person  prosecuting  or  defending  in  his  own  right ;  but 
costs  shall  by  the  judgment  be  made  chargeable  only  upon  the  es- 
^state,  fund,  or  party  represented,  unless  the  court  shall  direct  the 
same  to  be  paid  by  the  plaintiff  or  defendant  personally  for  mis 
management  or  bad  faith  in  the  prosecution  or  defence. 

Sec.  411.  When  the  decision  of  a  court  of  inferior  jurisdic- 
tion in  a  special  proceeding  is  brought  before  a  court  of  higher 
jurisdiction  for  a  review  in  any  other  way  than  by  appeal,  the  same 
costs  shall  be  allowed  as  in  cases  on  appeal,  and  may  be  collected 
by  execution  or  in  such  manner  as  the  court  may  direct,  according 
to  the  nature  of  the  case. 
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Sec.  412.  The  party  entitled  to  recover  costs,  and  claims  the 
same,  shall  deliver  to  the  clerk  of  the  court  within  two  days  after 
the  entry  of  judgment  a  memorandum  of  the  items  of  his  costs  and 
necessary  disbursements  in  the  action  or  proceeding,  which  memo- 
randum shall  be  verified  by  the  party,  or  some  one  in  his  behalf, 
stating  that  the  items  are  correct,  and  that  the  disbursements  have 
been  necessarily  incurred  in  the  action  or  proceeding. 

Sec.  413.  The  clerk  shall  include  in  the  judgment  entered  up 
by  him  the  costs,  per  centage  allowed,  and  any  interest  on  the  ver- 
dict from  the  time  it  was  rendered. 

Sec.  414.  When  the  plaintiff  in  an  action  resides  out  of  the 
Territory,  or  is  a  foreign  corporation,  security  for  tire  costs  and 
charges  that  may  be  awarded  against  such  plaintiff  may  be  required 
by  the  defendant;  when  required,  all  proceedings  in  the  action  shall 
be  stayed  until  an  undertaking,  with  sufficient  sureties,  be  filed 
with  the  clerk,  to  the  effect  that  they  will  pay  such  costs  and 
charges  as  may  be  awarded  against  the  plaintiff  by  judgment  or 
in  the  process  of  the  action,  not  exceeding  three  hundred  dollars 
A  new  or  an  additional  undertaking  may  be  ordered  by  the  court 
or  judge  upon  proof  that  the  original  undertaking  is  insufficient 
security,  and  proceedings  in  the  action  stayed  until  such  new  or 
additional  undertaking  be  filed. 

Sec'  415.  Each  of  the  sureties  on  the  undertaking  mentioned 
above  shall  annex  to  the  same  an  affidavit  that  he  is  a  resident 
within  the  county  and  is  worth  double  the  amount  specified  in  the 
undertaking  over  and  above  all  juet  debts  and  liabilities  exclusive 
of  property  exempt  from  execution. 

Sec.  416.  If  the  undertaking  be  not  filed  within  the  time  lim- 
ited by  the  court,  the  action  may  on  motion  be  dismissed. 


TITLE  XVI. 

Motions,  Orders,  and  Service  of  Papers. 

Sec.  417.  Every  direction  of  court  or  judge  made  or  entered 
in  writing  and  included  in  a  judgment  is  denominated  an  order. 
An  application  for  an  order  is  a  motion. 

Sec.  418.  Motions  shall  be  made  in  the  county  in  which  the 
action  is  brought,  or  in  an  adjoining  county  in  the  same  district. 
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Sec.  419.  When  a  written  notice  of  a  motion  is  necessary,  it 
shall  be  given,  except  as  otherwise  provided,  five  days  before  the 
time  appointed  for  the  hearing,  if  the  court  is  held  in  the  same  dis- 
trict where  both  parties  reside,  otherwise  ten  days ;  bat  the  court 
or  judge,  or  a  probate  judge,  may  prescribe  a  shorter  time. 

Sec.  420.  When  a  notice  of  a  motion  is  given,  or  an  order  to 
show  cause  is  made  returnable  before  a  judge  out  of  court,  and  at  a 
time  fixed  for  the  motion  or  the  return  day  of  the  order,  the  judge 
is  unable  to  hear  the  parties,  the  matter  may  be  transferred  by  his 
order  to  some  other  judge  before  whom  it  might  originally  have 
been  brought. 

Sec.  421.  When  notices  or  other  papers  are  required  to  be 
served  on  the  party  or  attorney,  the  same  shall  be  served  by  deliv- 
ering a  copy  thereof  to  such  party  or  attorney,  or  by  leaving  a  copy 
of  the  same  at  the  usual  place  of  business  or  place  of  abode  of  such 
party,  or  the  office  or  place  of  abode  of  such  attorney,  between  the 
hours  of  eight  in  the  morning  and  six  in  the  evening. 

Sec.  422.  Service  may  be  made  by  mail  where  the  person 
making  the  service  and  the  person  on  whom  the  service  is  to  be 
made  reside  in  different  places,  between  which  there  is  a  regular 
communication  by  mail.  In  case  of  service  by  mail,  the  notice  or 
other  paper  shall  be  deposited  in  the  post  office,  addressed  to  the 
person  on  whom  it  is  to  be  served,  at  his  place  of  residence  or  post 
office  address,  and  the  postage  paid,  and  in  such  case  the  time  of 
service  shall  be  increased  one  day  for  every  twenty-five  miles  dis- 
tance between  the  place  of  deposit  and  the  place  of  address. 

Sec.  423.  All  notices  or  other  papers  which  it  is  necessary  to 
serve  upon  a  party,  except  original  or  final  process,  or  proceeding 
to  bring  a  party  into  court  for  contempt,  may  be  served  either  upon 
lie  party  or  his  attorney,  or  one  of  several  attorneys  in  the  action. 

Sec.  424.  An  affidavit,  notice,  or  other  paper,  without  the  title 
of  the  action  or  proceeding  in  which  it  is  made,  or  with  a  defective 
title,  shall  be  as  valid  and  aa  effectual  for  any  purpose  as  if  duly 
entitled,  if  it  intelligibly  refer  to  such  action  or  proceeding. 


17 
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TITLE   XVII. 

Miscellaneous  Provisions. 

Sec.  425.  The  supreme  court  may  make  rules  not  inconsistent 
with  the  constitution  and  laws  of  this  Territory  for  its  own  govern- 
ment and  the  government  of  the  district  courts,  and  the  probate 
court  may  make  such  rules  for  its  government,  but  such  rules  shall 
not  be  in  force  until  thirty  days  after  their  adoption  and  publica- 
tion. If  the  supreme  court  fail  to  make  rules  for  the  government 
of  the  district  courts,  the  district  courts  may  make  their  own  rules, 
and  until  the  meeting  of  the  supreme  court  such  district  courts  may 
make  their  own  rules,  to  be  published  as  above  provided. 

Sec.  426.  Successive  actions  may  be  maintained  upon  the  same 
contract  or  transaction  whenever  after  the  former  action  a  new  cause 
of  action  arise  therefrom. 

Sec.  427.  Whenever  two  or  more  actions  are  pending  at  one 
time,  between  the  same  parties  and  in  the  same  court,  upon  cause 
of  action  which  might  have  been  joined,  the  court  may  order  the 
actions  to  be  consolidated  into  one. 

Sec.  428.  An  action  may  be  brought  by  one  person  against 
another  for  the  purpose  of  determining  an  adverse  claim  which  the 
latter  makes  against  the  former  for  money  or  property  upon  alleged 
obligation,  and  also  against  two  or  more  persons  for  the  purpose  of 
compelling  one  to  satisfy  a  debt  due  to  the  other  for  which  the 
plaintiff  is  bound  as  security. 

Sec.  429.  When  there  are  three  referees  or  arbitrators  all 
shall  meet,  but  two  of  them  may  do  any  act  which  might  be  done 
by  all. 

Sec.  480.  The  time  within  which  an  act  is  to  be  done  as  pro- 
vided in  this  act,  shall  be  computed  by  excluding  the  first  and  in- 
cluding the  last  day ;  if  the  last  day  be  Sunday,  or  any  other  day 
on  which  ordinary  legal  business  cannot  be  transacted,  it  shall  be 
excluded. 

Sec.  481.  In  an  action  brought  against  a  sheriff  for  an  act 
done  by  virtue  of  his  office,  if  he  give  written  notice  thereof  to  the 
sureties  on  any  bond  of  indemnity  received  by  him,  the  judgment 
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received  therein  shall  he  sufficient  evidence  of  his  right  to  recover 
against  such  sureties;  and  the  court  or  judge,  in  vacation,  may  on 
motion,  upon  notice  of  five  days,  order  judgment  to  be  entered  up 
against  them  for  the  amount  so  recovered,  including  costs. 

Sec.  432.  Words  used  in  this  act  in  the  present  tense  shall  be 
deemed  to  include  the  future  as  well  as  the  present ;  words  used  in 
the  singular  number  shall  be  deemed  to  include  the  plural,  and  the 
plural  the  singular ;  and  words  used  to  include  the  masculine  gen- 
der shall  include  the  feminine  gender ;  writing  shall  be  deemed  to 
include  printing  or  printed  paper ;  oath  to  include  affirmation  or 
declaration ;  signature  or  subscription  to  include,  when  the  person 
cannot  or  is  unable  to  write,  his  name  being  written  near  it  and 
witnessed  by  a  person  who  writes  his  own  name  as  a  witness. 

Sec.  483.  In  all  cases  where  an  undertaking  by  the  provisions 
of  this  act  is  required,  it  shall  be  the  duty  of  the  person  taking  the 
same  to  require  the  sureties  to  accompany  the  same  with  an  affidavit 
that  they  are  each  worth  the  sum  specified  in  the  undertaking  over 
and  above  their  just  debts,  liabilities,  and  property  exempt  by  law 
from  execution.  Provided,  That  when  the  amount  specified  in  the 
undertaking  exceeds  three  thousand  dollars,  and  there  are  more 
than  two  sureties  thereon,  they  may  state  in  their  affidavits  that 
they  are  severally  worth  amounts  less  than  that  expressed  in  the 
undertaking,  if  the  whole  amount  be  equivalent  to  that  of  two  suf- 
ficient sureties. 

Sec.  434.  The  court  or  judge  thereof  in  which  an  action  is 
pending  may,  upon  the  application  of  either  party,  upon  reasonable 
notice  to  the  other,  appoint  a  receiver  to  take  charge  of  any  prop- 
erty in  dispute  and  make  such  disposition  of  the  same  as  the  court 
or  judge  shall  direct,  under  such  rules  and  prescriptions  as  tQ  bonds 
as  the  court  may  think  proper.  The  court  shall  also  have  power  to 
make  such  application  of  the  proceeds  of  any  property,  or  other 
proceeds  in  the  hands  of  any  receiver  appointed  by  any  inferior 
power,  belonging  to  the  parties  in  the  action,  as  the  court  may 
think  just  and  proper. 

Sec.  435  A  receiver  appointed  as  mentioned  in  the  last  sec- 
tion, shall  keep  an  accurate  account  of  all  proceeds  of  any  property 
or  business  that  may  come  into  his  hands  by  virtue  of  his  trust, 
and  all  amounts  paid  out  by  him  for  the  expense  of  keeping  any 
property  or  carrying  on  any  business,  and  shall  pay  over  the  same 
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according  to  the  order  of  the  court.  Such  receiver  shall  be  allowed 
such  compensation  for  his  services  as  the  court  may  think  proper, 
to  be  paid  out  of  any  money  in  his  hands  belonging  to  the  parties 
in  action. 

Sec.  436.  Writs  of  certiorari  and  mandamus  may  be  issued 
in  the  cases  prescribed  in  this  act  by  a  judge  of  the  supreme  court, 
district  court,  or  probate  court,  in  vacation,  and  may  in  the  discre- 
tion of  the  judge  issuing  the  writ  be  made  returnable,  and  a  hear- 
ing may  be  had  thereon  on  the  return  day  in  vacation. 

Sec  437.  Whenever  property  has  been  taken  by  an  officer 
under  a  writ  of  attachment,  in  pursuance  of  the  provisions  of  this 
act,  and  it  shall  be  made  to  appear  satisfactorily  to  the  court,  or  a 
judge  thereof,  or  a  probate  judge,  that  the  interest  of  the  parties 
to  the  action  will  be  subserved  by  a  sale  thereof,  the  court  or  judge 
may  order  such  property  to  be  sold  in  the  same  manner  as  property 
is  sold  under  an  execution,  and  the  proceeds  to  be  deposited  in  court 
to  abide  the  judgment  in  the  action.  Such  order  shall  be  made 
only  upon  notice  to  the  adverse  party  or  his  attorney  in  case  such 
party  has  been  personally  served  with  summons  in  the  action. 

Sec.  438.  A  copy  of  any  record  or  document  or  paper  in  the 
custody  of  a  public  officer  of  this  Territory  or  of  the  United  States 
within  this  Territory,  certified  under  the  official  seal,  or  verified  by 
the  oath  of  such  officer,  to  be  a  true,  full  and  correct  copy  of  the 
original  in  his  custody,  may  be  read  in  evidence  in  an  action  or 
proceeding  in  the  courts  of  this  Territory  in  the  like  manner  and 
with  the  like  effect  as  the  original  could  be  if  produced. 

Sec.  439.  When  two  or  more  persons  associated  in  any  busi- 
ness, transact  such  business  under  a  common  name,  whether  it  com- 
prises the  names  of  such  persons  or  not,  the  associates  may  be  sued 
by  such  common  name,  the  summons  in  such  cases  being  served  on 
one  or  more  of  the  associates ;  but  the  judgment  in  such  cases  shall 
bind  only  the  joint  property  of  the  associates. 

Sec.  440.  All  decisions  given  upon  an  appeal  upon  questions 
of  law  alone,  in  any  appellate  court  in  this  Territory,  shall  be  given 
in  writing,  with  the  reasons  therefor,  and  filed  with  the  clerk  of 
the  court. 

Sec.  441.  A  defendant  against  whom  an  action  is  pending 
upon  a  contract  or  specific  personal  prQperty,  may  at  any  time  be- 
fore answer,  upon  affidavit  that  a  person  not  a  party  to  the  action, 
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makes  against  him,  without  any  collusion  with  him,  a  demand  upon 
the  same  contract  or  for  the  same  property,  upon  due  notice  to  such 
person  and  the  adverse  party,  apply  to  the  court  to  substitute 
such  person  in  his  place  and  discharge  him  from  liability  to  either 
party,  on  his  depositing  in  the  court  the  amount  claimed  on  the 
contract,  or  delivering  the  property  or  its  value  to  such  person  as 
the  court  may  direct,  and  the  court  may  in  its  discretion  make  the 
order. 

Sec.  442.  Any  person  shall  be  entitled  to  intervene  in  an 
action  who  has  an  interest,  in  the  matter  in  litigation,  in  the  suc- 
cess of  either  of  the  parties  to  the  action,  or  an  interest  against 
both.  An  intervention  takes  place  when  a  third  person  is  permitted 
to  become  a  party  to  an  action  between  other  persons,  either  in 
joining  the  plaintiff  in  claiming  what  is  sought  by  the  complaint, 
or  by  uniting  with  the  defendant  in  resisting  the  claims  of  the 
plaintiff,  or  by  demanding  anything  adversely  to  both  the  plaintiff 
and  defendant. 

Ssc.  443.  Any  third  person  may  intervene,  either  before  or 
after  issue  has  been  joined  in  the  cause. 

Sec.  444.  The  intervention  shall  be  by  petition  or  complaint, 
filed  in  the  court  in  which  the  action  is  pending,  and  it  must  set 
forth  the  grounds  upon  which  the  intervention  rests.  A  copy  of 
the  petition  or  complaint  shall  be  served  upon  the  parties  to  the 
action  against  whom  anything  is  demanded,  who  shall  answer  as  if 
it  were  an  original  complaint  in  the  action. 

Sec.  445. .  The  court  shall  determine  upon  the  intervention  at 
the  same  time  that  the  action  is  decided.  If  the  claim  of  the  party 
intervening  is  not  sustained,  he  shall  pay  all  costs  incurred  by  the 
intervention. 

Sec.  446.  On  the  trial  of  any  action  in  a  court  of  record,  at 
the  request  of  either  party,  the  court  may  in  its  discretion  appoint 
a  competent  person  to  take  down  the  testimony  in  writing.  . 

Sec.  447.  The  party  postponing  a  trial  in  any  court  of  record, 
shall  also,  if  required  by  the  adverse  party,  consent  that  the  testi- 
mony of  any  witness  of  such  adverse  party  who  is  in  attendance  be 
then  taken  before  any  judge  or  clerk  of  the  court  in  which  the 
cause  is  pending,  or  before  any  notary  public,  or  other  officer 
authorized  to  take  depositions,  as  the  court  may  indicate,  which 
shall  accordingly  be  done,  and  the  testimony  so  taken  may  be  read 
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in  the  trial  with  the  same  effect,  and  subject  to  the  same  objections, 
as  if  the  witness  was  produced. 

Sec.  448.  Whenever  costs  are  awarded  to  a  party  by  an  appel- 
late court,  such  party  may  have  an  execution  for  the  same  on  filing 
a  remittitur  with  the  clerk  of  the  court  below,  and  it  shall  be  the 
duty  of  such  clerk,  whenever  the  remittitur  is  filed,  to  issue  the 
execution  upon  application  therefor.  And  whenever  costs  are 
awarded  to  a  party  by  an  order  of  any  court,  such  party  may  have 
an  execution  therefor  in  like  manner  as  upon  a  judgment. 

Sec.  449.  The  supreme  court,  the  several  district  courts,  and 
the  several  probate  courts,  of  this  Territory,  shall  be  courts  of 
record. 

Sec.  450.  The  sittings  of  every  court  of  justice  shall  be  public, 
except  as  provided  in  the  next  section. 

Sec.  451.  In  an  action  for  divorce,  the  court  may  direct  the 
trial  of  any  issue  of  fact  joined  therein  to  be  private,  and  upon  such 
directions  all  persons  may  be  excluded  except  the  officers  of  the 
court,  the  parties,  their  witnesses  and  counsel. 

Sec.  452.  Every  court  shall  have  power,  First,  To  preserve 
and  enforce  order  in  its  immediate  presence.  Second,  To  enforce 
order  in  tho  proceedings  before  it,  or  before  a  person  or  persons 
empowered  to  conduct  a  judicial  investigation  under  its  authority. 
Third,  To  compel  obedience  to  its  lawful  judgments,  orders  and 
process,  and  to  the  lawful  orders  of  its  judge  out  of  court  in  an 
action  or  proceeding  pending  therein.  Fourth,  To  control,  in 
furtherance  of  justice  the  conduct  of  its  ministerial  officers. 

Sec.  453.  A  judge  shall  not  act  as  such  in  any  of  the  following 
cases :  In  an  action  or  proceeding  to  which  he  is  a  party,  or  in 
which  he  is  interested,  when  he  is  related  to  either  party  by  con- 
sanguinity or  affinity  within  the  third  degree,  when  he  has  been 
attorney  or  counsel  for  either  party  in  the  action  or  proceeding. 

Sec.  454.  A  judge  shall  not  act  as  attorney  or  counsel  in  a 
court  in  which  he  is  a  judge,  or  in  an  action  or  proceeding  removed 
therefrom  to  another  court  for  review,  or  in  any  action  or  proceed- 
ing from  which  an  appeal  may  lie  in  his  own  court. 

Sec.  455.  A  judge  of  the  supreme  court,  or  of  the  district 
court,  shall  not  act  as  attorney  or  counsel  in  any  court,  except  in 
an  action  in  which  he  is  a  party  to  the  record. 
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Sec.  456.  A  judge,  or  justice  of  the  peace,  shall  not  have  a 
partner  acting  as  attorney  or  counsel  in  any  court  in  this  Territory. 

Sec.  457.  If  an  application  for  an  order,  made  to  a  judge  of  a 
court  in  which  the  action  or  proceeding  is  pending,  be  refused  in 
whole  or  in  part,  or  be  granted  conditionally,  no  subsequent  appli- 
cation for  the  same  order  shall  be  made  to  any  other  judge,  except 
of  a  higher  court:  Provided,  That  nothing  in  this  section  shall  be 
so  construed  as  to  apply  to  motions  refused  for  any  informalities  in 
the  papers  or  proceedings  necessary  to  obtain  an  order. 

Sec.  458.  A  violation  of  the  last  section  may  be  punished  as  a 
contempt,  and  an  order  made  contrary  thereto  may  be  revoked  by 
the  judge  who  made  it,  or  vacated  by  a  judge  of  a  court  in  which 
the  action  or  proceeding  is  pending. 

Sec.  459.  The  judges  of  the  supreme  court,  of  the  district 
courts,  and  of  the  probate  courts,  shall  have  power  in  any  part  of 
the  Territory,  and  justices  of  the  peace  within  their  respective 
counties  shall  have  power,  to  take  and  certify,  First,  The  proof  and 
acknowledgment  of  a  conveyance  of  real  property,  or  of  any  other 
instrument  required  to  be  proved  or  acknowledged.  Second,  An 
affidavit  to  be  used  in  any  court  of  justice  in  this  Territory. 

Sec.  460.  No  action  or  proceeding  in  a  court  of  justice  shall 
be  affected  by  a  vacancy  in  the  office  of  all  or  any  of  the  judges,  or 
by  a  failure  of  a  term  thereof. 

Sec.  461.  Every  written  proceeding  in  a  court  of  justice  in 
this  Territory,  or  before  a  judicial  officer,  shall  be  in  the  English 
language,  but  such  abbreviations  as  are  now  commonly  used  in  that 
that  language  may  be  used  and  numbers  may  be  expressed  by  fig- 
ures or  numerals  in  the  customary  manner. 

Sec.  462.  Each  of  the  following  courts,  and  no  others,  shall 
have  a  seal:  First,  The  supreme  court.  Second,  The  district 
courts.     Third,  The  probate  courts. 

Sec.  463.     The  clerk  of  each  court  shall  keep  the  seal  thereof. 

Sec.  464.  The  seal  of  the  court  need  not  be  affixed  to  any  pro- 
ceeding therein,  except,  First,  To  a  summons,  writ,  or  subpoena. 
Second,  To  the  proof  of  a  will,  or  the  appointment  of  an  executor, 
an  administrator,  or  guardian.  Third,  To  the  authentication  of  a 
copy  of  a  record,  or  other  proceeding  of  the  court,  or  of  an  officer 
thereof,  for  the  purpose  of  evidence  in  another  court,  and  such  other 
cases  as  may  be  prescribed  by  law. 
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Sec.  465.  The  seal  may  be  affixed  by  impressing  it  upon  the 
paper,  or  on  a  substance  attached  to  the  paper  and  capable  of  re- 
ceiving the  impression. 

Sec.  466.  The  courts  of  justice  may  be  held,  and  judicial 
business  may  be  transacted,  on  any  day  except  as  provided  in  the 
next  section. 

Sec  467.  No  court  shall  be  opened,  nor  shall  any  judicial 
business  be  transacted,  on  Sunday,  New  Year's  day,  Fourth  of 
July,  Christmas  day,  Washington's  birth  day,  Thanksgiving  day, 
or  on  a  general  election,  except  for  the  following  purposes :  First, 
To  give  upon  their  request  instructions  to  a  jury  then  deliberating 
on  their  verdict.  Second,  To  receive  a  verdict  or  discharge  a  jury. 
Third,  For  the  exercise  of  the  powers  of  a  magistrate  in  a  criminal 
action,  or  in  a  proceeding  of  a  criminal  nature.  Fourth,  When  it 
shall  appear  by  the  affidavit  of  the  plaintiff,  or  some  one  in  his  be- 
half, in  cases  for  the  recovery  of  specific  personal  property,  that 
the  defendant  is  about  to  conceal,  dispose  of,  or  remove  such  prop- 
erty out  of  the  jurisdiction  of  the  court,  an  order  for  taking  pos- 
session of  the  same  may  be  issued  on  any  day.  Fifth,  When  an 
application  for  a  writ  of  attachment  is  made,  and  it  shall  appear  by 
the  affidavit  of  the  plaintiff,  or  some  one  in  his  behalf,  that  the  de- 
fendant is  about  to  dispose  of,  conceal  or  remove  property  subject  to 
execution  or  attachment  out  of  the  jurisdiction  of  the  court,  a  writ 
of  attachment  may  be  issued  on  any  day.  When  the  day  fixed  for 
the  opening  of  a  court  shall  fall  on  any  of  the  days  mentioned  in 
this  section,  the  court  shall  stand  adjourned  until  the  next  succeed- 
ing day. 

Sec.  468.  Every  court  of  justice,  except  a  justices'  court, 
shall  sit  at  the  county  seat  of  the  county  in  which  it  is  held,  except 
as  may  be  otherwise  provided  by  law.  No  justice  of  the  peace 
shall  hold  a  court  in  any  other  county  or  city  than  the  one  for 
which  ho  shall  have  been  elected. 
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TITLE   XVIII. 

Courts  of  Justice  of  this  Territory. 

Sbc.  469.  The  following  shall  be  the  courts  of  justice  of  this 
Territory :  First,  The  supreme  court.  Second,  The  district  courts. 
Third,  The  probate  courts.     Fourth,  The  justices'  court. 

Supreme  Court. 

Sec.  470.  The  supreme  court  shall  have  appellate  jurisdiction 
in  all  civil  cases  where  the  amount  in  dispute  exceeds  one  hundred 
dollars,  and  in  all  criminal  cases  tried  in  the  district  courts,  and 
shall  hold  its  sessions  at  the  capital  at  the  times  fixed  by  law. 

District  Court. 

Sec.  471.  The  Territory  shall  be  divided  into  three  judicial 
districts. 

Sec.  472.  There  shall  be  a  district  judge  for  each  of  the  judi- 
cial district.  The  courts  held  by  them  shall  be  district  courts  of 
the  Territory.  The  jurisdiction  of  these  courts  shall  be  of  two 
kinds.     First,  Original.     Second,  Appellate. 

Ssc.  473.  The  district  court  shall  have  original  jurisdiction  in 
civil  cases  where  the  amount  in  dispute,  or  value  of  the  property 
sued  for,  exceeds  fifty  dollars,  and  in  all  criminal  cases  not  other- 
wise provided  for.  Provided,  The  district  court  may  enter  judg- 
ment for  a  less  sum  than  fifty  dollars  upon  the  plaintiff  paying 
costs,  and  may  in  like  manner  enter  judgment  for  the  recovery  of 
personal  property  of  less  than  fifty  dollars  value. 

Szc.  474.  The  appellate  jurisdiction  of  these  courts  shall  ex- 
tend to  hearing  upon  appeal  an  order  or  judgment  of  a  probate 
court  or  justice  of  the  peace  in  the  cases  provided  by  law. 

Sec  475.  The  courts  and  judges  thereof  shall  have  power  to 
issue  all  writs  necessary  and  proper  to  the  complete  exercise  of  the 
power  conferred  on  them  by  the  constitution,  organic  act,  and  laws 
of  this  Territory. 

Sec.  476.  The  terms  shall  be  held  at  such  times  and  places  as 
provided  by  law.  If  a  room  for  holding  the  court  be  not  provided 
18 
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by  the  county,  together  with  attendants,  fuel,  lights,  and  stationery, 
suitable  and  sufficient  for  the  transaction  of  business,  the  court  may 
direct  the  sheriff  to  provide  such  room,  attendants,  fuel,  lights,  and 
stationery,  and  the  expense  shall  be  a  county  charge. 

Sec.  477.  The  district  judges  shall  at  all  reasonable  times, 
when  not  engaged  in  holding  courts,  transact  such  business  at  their 
chambers  as  may  be  done  out  of  court.  At  chambers  they  may 
try  and  determine  writs  of  mandamus,  certiorari,  and  quo  war- 
ranto,  hear  and  dispose  of  all  applications  for  orders  and  writs 
which  are  usually  granted  in  the  first  instance  upon  an  ex  parte 
amplication,  and  may  in  their  discretion  also  hear  applications  to 
discharge  such  orders  and  writs. 

Sec.  478.  When  an  action  or  proceeding  is  commenced  in  a 
district  court  in  which  a  probate  court  has  concurrent  jurisdiction, 
the  district  court  may,  if  the  parties  agree,  by  order  transfer  the 
same  to  the  probate  court  of  the  same  county.  Upon  such  trans- 
ference the  probate  court  shall  have  and  exersise  over  such  action 
or  proceeding  the  same  jurisdiction  as  if  originally  commenced 
therein. 

Probate  Court. 

Sec.  479.  There  shall  be  in  each  county  a  probate  court  with 
the  jurisdiction  conferred  by  thia  chapter. 

Sec.  480.  The  probate  court  shall  have  power  to  open  and 
receive  the  proof  of  last  wills  and  testaments  and  to  admit  them 
to  probate,  to  grant  letters  testamentary  of  administration  and  of 
guardianship,  and  to  revoke  the  same  for  cause  shown  according  to 
law,  to  compel  executors  and  administrators  and  guardians  to  ren- 
der an  account  when  required,  or  at  the  period  by  law  to  order  the 
sale  of  property  of  estates  or  belonging  to  minors,  to  order  the  pay- 
ment of  debts  due  by  estates,  to  order  and  regulate  the  partitions 
of  property  or  estates  of  deceased  persons,  to  compel  the  attendance 
of  witnesses,  to  appoint  appraisers  or  arbitrators,  to  compel  the 
production  of  title  deeds,  papers,  or  other  property  of  an  estate  or 
of  a  minor,  and  to  make  such  other  orders  as  may  be  necessary  and 
proper  in  the  exercise  of  the  jurisdiction  conferred  on  the  probate 
court. 

Sec.  481.  The  probate  judge  shall  have  power  in  vacation  to 
appoint  appraisers  to  receive  inventories  and  accounts  to  be  filed  in 
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his  eourt,  to  suspend  the  powers  of  executory  administrators,  or 
guardians  in  the  cases  allowed  by  law,  to  grant  letters  testamentary 
of  administration  or  of  guardianship,  to  approve  claims  and  bonds, 
and  to  direct  the  issuance  from  his  court  of  all  writs  and  process 
necessary  in  the  exercise  of  his  powers  as  probate  judge. 

Sec.  482.  The  probate  court  shall  have  concurrent  jurisdiction 
with  the  district  courts  in  all  civil  actions  where  the  amount  in  con- 
troversy shall  not  exceed  twenty-five  hundred  dollars. 

Sec.  483.  The  probate  court  and  the  judge  thereof  shall  have 
power  at  chambers  to  try  and  determine  suits  of  mandamus,  cer- 
tiorari, and  quo  warranto,  and  to  issue  all  writs  necessary  or 
proper  to  the  complete  exercise  of  the  powers  conferred  upon  it  by 
this  and  other  statutes,  and  in  the  absence  of  the  district  judge 
from  the  county  to  issue  writs  of  habeas  corpus  and  injunctions. 

Sec.  484.  If  a  room  for  holding  the  court  be  not  provided  by 
the  county,  together  with  attendants,  fuel,  lights,  and  stationery, 
suitable  and  sufficient  for  the  transaction  of  business,  the  court  may 
direct  the  sheriff  to  procure  such  room,  attendants,  fuel,  lights,  and 
stationery  at  the  expense  of  the  county. 

Sec.  485.  A  regular  term  of  the  probate  court  shall  be  held  at 
the  county  seat  of  each  county  on  the  first  Monday  in  April,  June 
August,  October,  December  and  February  of  each  year,  for  the 
transaction  of  all  business  of  which  said  court  has  jurisdiction. 
Provided,  however ,  That  if  the  district  court  of  the  district  em- 
bracing any  county  be  in  session  at  such  time,  the  probate  court  of 
the  county  in  which  said  district  court  is  held  shall  stand  adjourned 
until  the  first  Monday  of  the  ensuing  month. 

Seo.  486.  That  if  said  court  shall  not  be  held  on  the  first  day 
of  the  term,  such  court  shall  stand  adjourned  from  day  to  day  until 
the  evening  of  the  third  day ;  if  at  that  time  the  judge  shall  not 
have  appeared  and  opened  court,  the  same  shall  stand  adjourned 
until  the  next  regular  term.  Special  adjourned  terms  may  be  held 
in  continuation  of  the  regular  term  upon  its  being  so  ordered  by 
the  court  in  term  time  and  entered  by  the  clerk  upon  the  record 
thereof. 

Sec.  487.  That  if  the  judge  be  disqualified  for  any  cause  from 
sitting  on  the  determination  of  any  cause  or  proceeding  pending 
before  him,  the  cause  shall  be  certified  with  the  original  papers  to 
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the  district  court  of  the  district  including  the  county,  which  shall 
proceed  thereon  to  final  judgment  and  determination. 

Sec.  488.  That  each  judge  of  the  probate  courts  shall  be  a 
conservator  of  the  peace  throughout  his  county. 

Sec.  489.  In  all  civil  cases  within  their  jurisdiction  the  pro- 
bate courts  and  the  judges  thereof  shall  have  the  same  power  to 
grant  all  orders  and  writs  and  process  which  the  district  courts  or 
the  judges  thereof  have  power  to  grant  within  their  jurisdiction, 
and  to  hear  and  determine  all  questions  arising  within  their  juris- 
diction as  fully  and  completely  as  the  district  courts  or  the  judges 
thereof  have  power  to  do  under  the  laws  of  this  Territory. 

Sec.  490.  Juries  in  all  civil  actions  in  the  probate  court  shall 
consist  of  not  more  than  twelve  nor  less  than  six  persons  having  the 
qualifications  of  electors,  who  shall  not  be  summoned  until  the  cause 
is  at  issue  and  set  for  trial  and  a  demand  is  made  by  one  or  more  of 
the  parties,  and  their  fees  for  one  day  paid  into  the  hands  of  the 
clerk  by  the  party  making  the  demand. 

Sec.  491.  The  clerk  shall  issue  a  venire,  returnable  on  the 
day  upon  which  the  cause  is  set  for  trial,  and  if  on  the  return  day 
the  panel  be  not  full  it  may  be  filled  by  summoning  others. 


TITLE   XIX. 

Actions  for  the  Partition  op  Real  Property. 

Sec.  492.  When  several  persons  hold  and  are  in  possession  of 
real  property  as  joint  tenants  or  tenants  in  common,  in  which  one 
or  more  of  them  have  an  estate  of  inheritance,  or  for  life  or  lives, 
or  for  years,  an  action  may  be  brought  by  one  or  more  of  such  per- 
sons for  a  partition  thereof  according  to  the  respective  rights  of  the 
persons  interested  therein,  and  for  a  sale  of  such  property,  or  a  part 
of  it,  if  it  appear  that  a  partition  cannot  be  made  without  prejudice 
to  the  owners. 

Sec.  493.  The  interests  of  all  persons  in  the  property,  whether 
such  persons  be  known  or  unknown,  shall  be  set  forth  in  the  com- 
plaint specially  and  particularly  as  far  as  known  to  the  plaintiff, 
and  if  one  or  more  of  the  parties,  or  the  share  or  quantity  of  inter- 
est of  any  of  the  parties,  be  unknown  to  the  plaintiff,  or  be  uncer- 
tain or  contingent,  or  the  ownership  of  the  inheritance  depend  upon 
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an  executory  devise,  or  the  remainder  be  a  contingent  remainder, 
so  that  such  parties  cannot  be  named,  that  fact  shall  be  set  forth  in 
the  complaint. 

Sec.  494.  No  persons  who  have  any  claim  or  liens  upon  the 
property  by  mortgage,  judgment,  or  otherwise,  need  be  made  parties 
to  the  action  unless  such  liens  be  matters  of  record. 

Sec.  495.  Immediately  after  filing  the  complaint  the  plaintiff 
shall  file  with  the  recorder  of  the  county  in  which  the  property  is 
situated,  a  notice  of  the  pendency  of  the  action,  containing  the 
names  of  the  parties,  so  far  as  known,  the  object  of  the  action  and 
the  description  of  the  property  affected  thereby.  From  the  time 
of  filing  it  shall  be  deemed  notice  to  all  persons. 

Sec.  496.  The  summons  shall  be  directed  to  all  the  joint  ten- 
ants and  tenants  in  common,  and  all  persons  having  any  interest, 
or  any  liens  of  record,  by  mortgage,  judgment,  or  otherwise,  upon 
the  property,  or  upon  any  particular  portion  thereof,  and  generally 
to  all  persons  unknown  who  have  or  claim  any  interest  in  the 
property. 

Sec.  497.  If  a  party  having  a  share  or  interest  is  unknown,  or 
any  one  of  the  unknown  parties  reside  out  of  the  Territory,  or  can- 
not be  found  therein,  and  such  fact  is  made  to  appear  by  affidavit, 
publication  may  be  made  as  in  the  other  cases.  The  notice  of  pub- 
lication shall  contain  a  brief  description  of  the  property  which  is 
the  subject  of  the  action. 

Sec.  498.  The  defendants  who  have  been  personally  served 
with  the  summons  shall  set  forth  in  their  answers,  fully  and  partic- 
ularly, the  nature  and  extent  of  their  interest  in  the  property,  and 
if  such  defendants  claim  a  lien  upon  the  property,  by  mortgage, 
judgment,  or  otherwise,  they  shall  state  the  amount  and  date  of  the 
same,  and  the  amount  remaining  due  thereon,  and  whether  the 
amount  has  been  secured  in  any  other  way  or  not,  and  if  secured, 
the  extent  and  nature  of  the  security,  or  they  shall  be  deemed  to 
have  waived  their  right  to  such  lien. 

Sec.  499.  The  rights  of  the  several  parties,  plaintiffs  as  well  as 
defendants,  may  be  put  in  issue,  tried  and  determined  by  such 
action,  and  when  a  sale  of  the  premises  is  necessary,  the  title  shall 
be  ascertained  by  proof  to  the  satisfaction  of  the  court  before  the 
judgment  of  sale  shall  be  made,  and  when  service  by  publication 
has  been  made,  like  proof  shall  be  required  of  the  right  of  the 
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absent  or  unknown  parties,  before  such  judgment  is  rendered, 
except  tbat  when  there  are  several  unknown  persons  having  an 
interest  in  the  property,  their  rights  may  be  considered  together 
in  the  action,  and  not  as  between  themselves. 

Sec.  500.  The  plaintiff  shall  produce  to  the  court,  on  the  hear- 
ing of  the  case,  the  certificate  of  the  recorder  of  the  county  where 
the  property  is  situated,  showing  whether  there  were,  or  were  not, 
any  liens  outstanding,  of  record,  upon  the  property  or  any  part 
thereof,  at  the  time  of  the  commencement  of  the  action. 

Sec.  501.  If  it  appears,  by  the  certificate  of  the  recorder,  that 
there  were  outstanding  liens  of  record  at  the  time  of  the  commence- 
ment of  the  action,  and  the  person  holding  or  claiming  such  liens 
were  not  made  parties  to  the  action,  the  court  shall  either  order 
such  parties  to  be  brought  in  by  an  amendment  or  supplemental 
complaint,  or  appoint  a  referee  to  ascertain  whether  their  liens  have 
been  paid,  or  if  not  paid  what  amounts  remain  due,  and  their  order 
among  the  liens,  among  the  parties  who  have  appeared  and  an- 
swered, and  whether  the  amount  remaining  due  thereon  has  been 
secured  in  any  way,  and  if  secured,  the  extent  and  nature  of  the 
seourity. 

Sec.  502.  The  plaintiff  shall  cause  a  notice  to  be  served,  a 
reasonable  time  previous  to  the  day  for  appearance  before  the 
referee,  appointed  as  provided  in  the  last  section,  on  each  person 
having  outstanding  liens  of  record,  who  is  not  a  party  to  the  action, 
to  appear  before  the  referee  at  a  specified  time  and  place,  to  make 
proof,  by  his  own  affidavit  or  otherwise,  of  the  true  amount  due  or 
to  become  due,  contingently  or  absolutely,  thereon.  In  case  such 
person  be  absent  or  his  residence  be  unknown,  service  may  be  made 
by  publication  or  notice  to  his  agent,  under  the  direction  of  the 
court,  in  such  manner  as  may  be  proper.  The  report  of  the  referee 
thereon  shall  be  made  to  the  court,  and  shall  be  confirmed,  modi* 
fied,  or  set  aside  and  a  new  reference  ordered,  as.  the  justice  of  the 
case  may  require. 

Sec.  508.  If  it  be  alleged  in  the  complaint,  and  be  established 
by  evidence,  or  if  it  appear  by  evidence  without  such  allegation  in 
the  complaint,  to  the  satisfaction  of  the  court,  that  the  property,  or 
any  part  of  it,  is  so  situated  that  partition  cannot  be  made  without 
great  prejudice  to  the  owners,  the  court  may  order  a  sale  thereof, 
otherwise,  upon  the  requisite  proof  being  made,  it  shall  order  the 
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partition,  according  to  the  respective  rights  of  the  parties  as  ascer- 
tained by  the  court,  and  appoint  three  referees  therefor,  and  shall 
designate  the  portion  to  remain  undivided,  for  the  owners  whose 
interests  remain  unknown  or  are  not  ascertained. 

Ssc.  504.  In  making  partition,  the  referee  shall  divide  the 
property,  and  allot  the  several  portions  thereof  to  the  respective 
parties,  quality  and  quantity  relatively  considered,  according  to  the 
respective  rights  of  the  parties  as  determined  by  the  court,  designa- 
ting the  several  portions  by  proper  landmarks,  and  may  employ  a 
surveyor,  with  the  necessary  assistants,  to  aid  them  therein. 

Sec.  505.  The  referees  shall  make  a  report  of  the  proceedings, 
specifying  therein  the  manner  of  executing  their  trust,  describing 
the  property  divided  and  the  shares  allotted  to  each  party,  with  a 
particular  description  of  each  share. 

Sec.  506.  The  court  may  confirm  or  set  aside  the  report,  and 
if  necessary,  appoint  new  referees.  Upon  the  report  being  con- 
firmed, judgment  shall  be  rendered  that  such  partition  be  effectual 
forever,  which  judgment  shall  be  binding  and  conclusive  on  all  per- 
sons named  as  parties  to  the  action,  and  their  legal  representatives, 
who  have  at  the  time  any  interest  in  the  property  divided,  or  any 
part  thereof,  as  owners  in  fee,  or  as  tenants  for  life,  or  for  years,  or 
as  entitled  to  the  reversion,  remainder,  or  the  inheritance  of  such 
property,  or  any  part  thereof,  after  the  termination  of  a  particular 
estate  therein,  and  who,  by  any  contingency,  may  be  entitled  to  a 
beneficial  interest  in  the  property,  or  who  have  any  interest  in  any 
undivided  share  thereof,  as  tenants  for  years,  or  for  life,  on  all 
persons,  who  may  be  interested  in  the  property,  who  are  unknown, 
and  notice  shall  have  been  given  to  them  by  publication,  and  all 
other  persons  claiming  from  such  parties  or  persons,  or  either  of 
them. 

Sec.  507.  But  such  judgment  and  partition  shall  not  affect 
tenants  for  years,  less  than  ten,  to  the  whole  of  the  property  which 
is  subject  to  partition. 

Sec  508.  The  expenses  of  the  referees,  including  those  of  a 
surveyor  and  his  assistants  when  employed,  shall  be  ascertained  and 
allowed  by  the  court,  and  the  amount  theereof,  together  with  the 
fees  allowed  by  law  to  the  different  parties  to  the  action. 

Sec.  509.  When  a  lien  on  an  undivided  interest  or  estate  of 
any  of  the  parties,  such  lien,  if  a  partition  be  made,  shall  thence- 
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forth  be  a  charge  only  on  the  share  assigned  to  such  party,  but 
such  share  shall  first  be  charged  with  its  just  proportion  of  the  costs 
of  partition  in  preference  to  such  lien. 

Sec.  510.  When  a  part  of  the  property  only  is  ordered  to  be 
sold,  if  there  be  an  estate  for  life,  or  years,  in  an  undivided  share  of 
the  whole  property,  such  estate  may  be  set  off  in  any  part  of  the 
property  not  ordered  to  be  sold. 

Sec.  511.  The  proceeds  of  the  sale  of  the  encumbered  property 
shall  be  applied,  under  the  direction  of  the  court,  as  follows :  First, 
To  pay  its  proportion  of  the  general  costs  of  the  action.  Second, 
To  pay  the  costs  of  the  reference.  Third,  To  satisfy  and  cancel  of 
record  the  several  liens  in  their  order  of  priority,  by  payment  of 
the  sum  due,  and  to  become  due,  the  amount  to  be  verified  by  affi- 
davit at  the  time  of  payment.  Fourth,  The  residue  among  the 
owners  of  the  property  sold,  according  to  their  respective  share 
therein. 

Sec.  512.  When  any  party  to  the  action  who  holds  a  lien  upon 
the  property,  or  any  part  thereof,  has  other  securities  for  the  pay- 
ment of  the  amount  of  such  lien,  the  court  may,  in  its  discretion, 
order  such  securities  to  be  exhausted  before  the  distiibution  of  the 
proceeds  of  sale,  or  may  order  a  just  deduction  to  be  made,  from 
the  amount  of  the  lien  on  the  property,  on  account  thereof. 

Sec.  513.  Tbe  proceeds  of  sale,  and  the  securities  taken  by  the 
referees,  or  any  part  thereof,  shall  be  distributed  by  them  to  the 
persons  entitled  thereto  whenever  the  court  so  directs,  but  in  case  no 
direction  be  given,  all  such  proceeds  and  securities  shall  be  paid 
into  court,  or  deposited  therein,  or  as  directed  by  the  court. 

Sec.  514.  When  the  proceeds  of  sales  of  any  share  or  parcels 
belonging  to  persons  who  are  parties  to  the  action,  and  who  are 
known,  are  paid  into  court,  the  action  may  be  continued  as  between 
such  parties  for  the  determination  of  their  respective  claims  thereto, 
which  shall  be  ascertained  and  adjudged  by  the  court,  or  a  referee, 
at  the  discretion  of  the  court,  and  the  court  may,  if  necessary,  re- 
quire tbe  parties  to  present  the  facts  or  law  in  controversy  by 
pleadings  as  in  an  original  action. 

Sec.  515.  All  sales  of  real  property,  made  by  referees  under 
this  chapter,  shall  be  made  by  public  auction,  to  the  highest  bidder, 
upon  notice  published  in  the  same  manner  as  required  for  the  sale 
of  real  property  on  execution.     The  notice  shall  state  the  terms  of 


LAWS  OF  MONTANA  TERRITORY.  145 

sale,  and  if  the  property,  or  any  part  of  it,  is  to  be  sold  subject  to 
a  prior  estate,  charge,  or  lien,  that  shall  be  stated  in  the  notice. 

Sec.  516.  The  court  shall,  in  the  order  for  sale,  direct  the 
terms  of  credit  which  may  be  allowed  for  the  purchase  money  of 
any  portion  of  the  premises  of  which  it  may  direct  a  sale  on  credit ; 
and  for  that  portion  of  which  the  purchase  money  is  required  by 
the  provisions  hereinafter  contained,  to  be  invested  for  the  benefit 
of  unknown  owners,  infants,  or  parties  out  of  the  Territory. 

Sbc.  517.  The  referees  may  take  separate  mortgages  and  other 
securities  for  the  whole,  or  convenient  portions,  of  the  purchase 
money,  of  such  parts  of  the  property  as  are  directed  by  the  court  to 
be  sold  on  credit,  for  the  shares  of  any  known  owner,  of  full  age, 
in  the  name  of  such  owner,  and  for  the  shares  of  an  infant,  in  the 
name  of  the  guardian  of  such  infant,  and  for  other  shares,  in  the 
name  of  the  clerk  of  the  county  and  his  successors  in  office. 

Sbc.  518.  The  person  entitled  to  a  tenancy  for  life,  or  ytiars, 
whose  estate  shall  have  been  sold,  shall  be  entitled  to  receive  such 
sum  as  may  be  deemed  a  reasonable  satisfaction  for  such  estate, 
and  which  the  person  so  entitled  may  consent  to  accept  instead 
thereof,  by  an  instrument  in  writing,  filed  with  the  clerk  of  the 
court.  Upon  the  filing  of  such  consent,  the  clerk  shall  enter  the 
same  in  the  minutes  of  the  court. 

Sec.  519.  If  such  consent  be  not  given,  filed  and  entered,  as 
provided  in  the  last  section,  at  or  before  a  judgment  of  sale  is  ren- 
dered, the  court  shall  ascertain  and  determine  what  proportion  of 
the  proceeds  of  the  sale,  after  deducting  expenses,  will  be  a  just  and 
reasonable  sum  to  be  allowed  on  account  of  such  estate,  and  shall 
order  the  same  to  be  paid  to  such  party,  or  deposited  in  court  for 
him,  as  the  case  may  require. 

Sec.  520.  If  the  person  entitled  to  such  estate  for  life,  or 
years,  be  unknown,  the  court  shall  provide  for  the  protection  of 
their  rights  in  the  same  manner,  as  far  as  may  be,  as  if  they  were 
known,  and  had  appeared. 

Sec.  521.  In  all  cases  of  sale  where  it  appears  that  any  person 
has  a  vested  or  contingent  interest,  right,  or  estate,  in  the  future, 
in  any  of  the  property  sold,  the  court  shall  ascertain  and  settle  the 
proportional  value  of  such  contingent  or  vested  interest,  right,  or 
estate,  and  shall  direct  such  proportion  of  the  proceeds  of  the  sale 
19 
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to  be  invested,  secured,  or  paid  over,  in  such  manner  as  to  protect 
the  rights  and  interests  of  parties. 

Sec.  522.  Id  all  cases  of  sale  of  property,  the  terms  shall  be 
made  known  at  the  time,  and  if  the  premises  consist  of  distinct 
farms  or  lots,  they  shall  be  sold  separately. 

Sec.  523.  Neither  .of  the  referees,  nor  any  person  for  the  ben- 
efit of  them,  shall  be  interested  in  any  purchase,  nor  shall  a  guard- 
ian of  an  infant  party  be  interested  in  the  purchase  of  any  real 
property  being  the  subject  of  the  action,  except  for  the  benefit  of 
the  infant  All  sales  contrary  to  the  provisions  of  this  section  shall 
be  void. 

Sec.  524.  After  completing  the  sale  of  the  property,  or  any 
part  thereof  ordered  to  be  sold,  the  referees  shall  report  the  same 
to  the  court,  with  a  description  of  the  different  parcels  of  land  sold 
to  each  purchaser,  the  name  of  the  purchaser,  the  price  paid  as 
secured,  the  terms  and  conditions  of  the  sale,  and  the  securities  (if 
any)  taken.  The  report  shall  be  filed  in  the  office  of  the  clerk  of 
the  court  in  the  county  where  the  property  is  situated. 

Sec.  525.  If  the  sale  be  confirmed  by  the  court,  an  order  shall 
be  entered  directing  the  referees  to  execute  conveyances  and  take 
securities  pursuant  to  such  sale,  which  they  are  hereby  authorized 
to  do.  Such  order  may  also  give  directions  to  them  respecting  the 
disposition  of  the  proceeds  of  the  sale. 

Sec.  526.  When  a  party  entitled  to  a  share  of  the  property,  or 
an  encumbrancer  entitled  to  have  his  lien  paid  out  of  the  sale,  be- 
comes a  purchaser,  the  referees  may  take  his  receipt  for  so  much  of 
the  proceeds  of  the  sale  as  belongs  to  him. 

Sec.  527.  The  conveyances  shall  be  recorded  in  the  county 
where  the  premises  are  situated,  and  shall  be  a  bar  against  all  per- 
sons interested  in  the  property  in  any  way,  who  have  been  named 
as  parties  to  the  action,  and  against  all  such  parties  and  persons  as 
were  unknown,  if  the  summons  have  been  served  by  publication, 
and  against  all  persons*  claiming  from  them,  or  either  of  them. 

Sec.  528.  When  there  are  proceeds  of  sale  belonging  to  an  un- 
known owner,  or  to  persons  without  the  Territory,  who  have  no 
legal  representatives  within  it,  the  same  shall  be  invested  in  securi- 
ties on  interest,  for  the  benefit  of  the  person  entitled  thereto. 

Sec.  529.  When  the  security  of  the  proceeds  of  sale  is  taken, 
or  when  an  investment  of  any  such  proceeds  is  made,  it  shall  be, 
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done  (except  as  herein  otherwise  provided,)  in  the  name  of  the 
clerk  of  the  county  in  which  the  papers  are  filed,  and  his  successor 
in  office,  who  shall  hold  the  same  for  the  use  and  benefit  of  the 
parties  interested,  subject  to  the  order  of  the  court. 

Sec.  530.  When  security  is  taken  by  the  referees  on  a  sale, 
and  the  parties  interested  in  such  security,  by  an  instrument  in 
writing  under  their  hand^delivered  to  the  referees,  agree  upon  the 
shares  and  proportions  to  which  they  are  respectively  entitled,  or 
when  shares  and  proportions  have  been  previously  adjudged  by  the 
court,  such  securities  shall  be  taken  in  the  name  of,  and  payable  to, 
the  parties  respectively  entitled  thereto,  and  shall  be  delivered  to 
such  parties  upon  their  receipt  therefor.  Such  agreement  and 
receipt  shall  be  returned  and  filed  with  the  clerk. 

Sec.  531.  The  clerk  in  whose  name  a  security  is  taken,  or  by 
whom  an  investment  is  made,  and  his  successors  in  office,  shall 
receive  the  interest  and  principal  as  it  becomes  due,  and  apply  and 
invest  the  same  as  the  court  may  direct,  and  Bhall  file  in  his  office 
all  securities  taken,  and  keep  an  account  in  a  book  provided  for 
that  purpose  in  the  clerk's  office,  free  for  inspection  by  all  persons, 
of  investments  and  moneys  received  by  him  thereon,  and  the  dis- 
position* thereof. 

Sec.  532.  When  it  appears  that  partition  cannot  be  made  equal 
between  the  parties  according  to  their  respective  rights,  and  a  par- 
tition be  ordered  by  judgment,  the  court  may  adjudge  compensation 
to  be  made  by  one  party  to  another,  on  account  of  the  inequality  of 
partition,  but  such  compensation  shall  not  be  required  to  be  made 
by  others,  by  owners  unknown,  nor  by  infants  unless,  in  case  of  an 
infant,  it  appear  that  be  has  personal  property  sufficient  for  that 
purpose,  and  that  his  interest  will  be  promoted  thereby. 

Sec.  533.  When  the  share  of  an  infant  is  sold,  the  proceeds  of 
the  sale  may  be  paid  by  the  referee  making  the  sale,  to  his  general 
guardian,  or  the  special  guardian  appointed  by  him  in  the  action, 
upon  giving  the  security  required  by  law  or  directed  by  order  of 
the  court. 

Sec.  534.  The  guardian  who  may  be  entitled  to  the  custody 
and  management  of  an  estate  of  an  insane  person,  or  other  person 
adjudged  incapable  of  conducting  his  own  affairs,  whose  interest  in 
real  property  shall  have  been  sold,  may  receive  in  behalf  of  such 
person,  bis  share  of  the  proceeds  of  such  real  property,  from  the 
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referees,  on  executing,  with  sufficient  sureties,  an  undertaking  ap- 
proved by  the  judge  of  the  court,  or  a  probate  judge,  that  he  will 
faithfully  discharge  the  trust  reposed  in  him,  and  will  render  a  true 
and  just  account  to  the  person  entitled  or  his  legal  representative. 

Sec.  535.  The  general  guardian  of  an  infant,  and  the  guardian 
entitled  to  the  custody  and  management  of  the  estate  of  an  insane 
person,  or  other  person  incapable  of  conducting  his  own  affairs,  who 
is  interested  in  real  estate  held  in  joint  tenancy  or  in  common,  or 
in  any  other  manner,  so  as  to  authorize  his  being  made  a  party  to 
an  action  for  the  partition  thereof,  may  consent  to  a  partition  with- 
out action,  and  agree  to  the  share  to  be  set  off  to  such  infant,  or 
other  person  entitled,  and  may  execute  in  his  behalf  a  release  to 
the  owners  of  the  shares  of  the  party  to  which  they  may  be  respec- 
tively entitled,  upon  an  order  of  the  court,  which  partition  shall  be 
approved  or  disapproved  by  the  court. 

Sec.  536.  The  costs  of  the  partition,  including  fees  for  referees 
and  other  disbursements,  shall  be  paid  by  the  parties  respectively 
entitled  to  share  in  the  lands  divided,  in  proportion  to  their  inter- 
ests therein,  and  may  be  included  and  specified  in  the  judgment. 
In  that  case  they  shall  be  a  lien  on  the  several  shares,  and  the 
judgment  may  be  enforced  against  such  shares  by  execution,  and 
against  other  property  held  by  the  respective  parties.  When,  how- 
ever, a  litigation  arises  between  some  of  the  parties  only,  the  court 
may  require  the  expense  of  such  litigation  to  be  paid  by  the  parties 
thereto  or  any  of  them. 

Sec.  537.  The  court,  with  the  consent  of  the  parties,  may  ap- 
point a  single  referee  instead  of  three  referees  in  the  proceedings 
under  the  provisions  of  this  chapter,  and  the  single  referee,  when 
thus  appointed,  shall  have  all  the  powers  and  perform  all  the  duties 
required  of  three  referees. 

Sec.  538.  When  several  persons  hold  and  are  in  possession  of 
mining  claims  as  joint  tenants  or  tenants  in  common,  upon  the 
petition  of  one  or  more  of  the  joint  tenants  or  tenants  in  common, 
the  court  having  jurisdiction  shall  appoint  a  commissioner,  who 
shall  proceed  to  make  partition  of  the  property  to  be  divided,  and 
make  a  report  to  the  court  as  provided  in  this  act. 

Sec.  539.  In  case  of  partition  of  a  mining  claim,  any  of  the 
tenants  in  common  or  joint  tenants  interested  therein  may  file  an 
affidavit  showing  to  the  court  that  a  sale  for  money  would  be  inju- 
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rious  to  him,  her,  or  them ;  the  court  shall,  upon  such  showing, 
appoint  a  commissioner,  who  shall  decide  such  claim  as  hereinafter 
provided  for. 

Sec.  540.  The  commissioner  provided  for  in  the  last  section 
shall  proceed  to  the  place  where  such  claim  is  located,  and  at  such 
time  as  the  court  may  direct,  within  not  less  than  twenty  nor  more 
than  forty  days  after  such  sale  shall  have  been  ordered  by  the  court, 
shall  sell  such  claim  at  auction  to  the  highest  bidder,  in  parts  or 
parcels,  to  the  joint  tenant  or  tenants  in  common,  and  shall  receive 
bids  in  shares  or  individual  interests  or  parts  of  such  claim  to  be 
divided. 

Ssc.  541.  The  party  or  parties  seeking  the  partition  of  such 
mining  claim  shall  be  deemed  the  highest  bidder  within  the  mean- 
ing of  the  last  preceding  section  who  will  take  the  least  part  or 
partition  of  such  mining  claim  at  a  place  upon  such  claim  to  be 
selected  by  him,  her,  or  them  in  proportion  to  the  whole  share  or 
shares  or  interest  held  by  such  party  or  parties,  provided^  that  if 
the  remainder  of  the  joint  tenants  or  tenants  in  common  shall  fail 
to  make  a  higher  bid  in  proportion  to  their  joint  shares  or  interests 
in  such  claim,  then  the  bid  of  the  party  or  parties  seeking  the  par- 
tition shall  be  received  and  declared  to  be  the  highest  bid,  and  the 
commissioner  shall  proceed  to  measure  off  such  claim  to  the  party 
or  parties  as  hereinafter  provided ;  and  such  claim  or  part  of  the 
claim  so  measured  off  by  said  commissioner  to  the  highest  bidder, 
shall  be  and  is  hereby  considered  as  an  entire  surrender  to  the 
opposing  party  of  the  remainder  of  his  or  her  shares  or  interest  in 
such  claim,  thereby  relinquishing  the  residue  of  the  shares  or  inter- 
ests held  by  the  party  to  whom  was  awarded  the  highest  bid  (not 
included  in  the  measurement  of  said  commissioner)  to  the  adverse 
party. 

Sec.  542.  Whenever  any  such  bid  as  mentioned  in  the  two  next 
preceding  sections  shall  have  been  received  and  declared,  the  com- 
missioner shall  go  upon  the  claim  and  measure  off  to  such  bidder 
the  amount  of  such  claims  so  bid  off,  at  such  places  the  bidder  shall 
have  selected  in  hid  bid. 

Sec.  548.  After  setting  off  such  bids  as  provided  in  the  last 
section,  the  commissioner  shall  again  receive  bids  as  hereinbefore 
provided,  and  shall  thereafter  measure  off  such  bids  as  before  stated, 
and  shall  continue  in  the  same  manner  to  receive  bids  and  set  apart 
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the  same  from  each  claims  until  the  parties  who  still  hold  an  un- 
divided portion  of  such  claims  shall  be  satisfied  that  such  sale  cease, 
and  are  content  to  hold  the  remaining  portion  of  such  claim  as 
joint  tenants  or  tenants  in  common  as  the  case  may  be. 

Sec.  544.  The  court  may  confirm  or  set  aside  the  report,  and 
if  necessary  appoint  a  new  commissioner.  Upon  the  report  being 
confirmed,  judgment  shall  be  rendered  that  such  partition  be  effect- 
ual forever,  which  judgment  shall  be  binding  upon  all  the  parties 
to  the  action. 


TITLE  XX. 

Proceeding  in  Justices'  Courts  in  Civil  Cases. 
CHAPTER  L 

Sec.  545.  The  courts  held  by  justices  of  the  peace  in  this 
Territory  shall  be  denominated  justices'  courts,  and  shall  have  the 
jurisdiction  conferred  by  this  act ;  but  nothing  contained  in  this  act 
shall  affect  their  jurisdiction  in  actions  or  proceedings  now  pending 
therein,  not  shall  it  affect  any  judgment  or  order  already  made  or 
proceedings  already  taken. 

Seo.  546.  Justices'  courts  shall  have  jurisdiction  of  the  follow- 
ing cases :  First,  In  all  civil  actions  where  the  amount  claimed 
does  not  exceed  the  sum  of  one  hundred  dollars.  Second,  Of  ac- 
tions to  recover  the  possession  of  personal  property  when  the  value 
of  such  property  does  not  exceed  one  hundred  dollars.  Third,  Of 
an  action  for  the  foreclosure  of  any  mortgage  or  lien  on  personal 
property,  when  the  debt  secured  or  amount  claimed  does  not  ex- 
ceed one  hundred  dollars.  Fourth,  Of  an  action  for  a  forcible  or 
unlawful  entry  upon,  or  a  forcible  or  unlawful  detention  of,  lands, 
tenements,  or  other  possessions.  Fifth,  Of  an  action  to  determine 
the  right  to  a  mining  claim,  and  for  damages  for  injury  to  the  same, 
when  the  damages  claimed  do  not  exceed  one  hundred  dollars. 
The  jurisdiction  conferred  by  this  section  shall  not  extend,  however, 
to  a  civil  action  in  which  the  title  to  real  property  shall  come  in 
question. 

Sec.  547.     These  courts  shall  also  have  jurisdiction  of  all  mis- 
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demeanors  committed  within  their  jurisdiction  punishable  by  fine 
not  exceeding  one  hundred  dollars  or  imprisonment  not  exceeding 
thirty  days  or  by  both  such  fine  and  imprisonment 

Sec.  548.  There  shall  be  no  terms  in  justices'  courts.  They 
shall  be  always  open. 

Sec.  549.  Each  justice  before  entering  upon  the  discharge  of 
his  duties  shall  take  the  constitutional  oath  of  office,  and  shall  exe- 
cute a  bond  to  the  Territory  in  the  sum  of  two  thousand  dollars, 
conditioned  for  the  faithful  performance  of  his  duties,  and  file  the 
same  with  the  county  clerk,  which  bond  shall  be  approved  by  such 
clerk. 

Sec.  550.  The  jurisdiction  of  all  justices  of  the  peace  shall 
be  co-extensive  with  the  limits  of  the  county  in  which  they  are 
elected, 'and  no  other  or  greater  unless  expressly  provided  by 
statute. 

Sec.  551.  Parties  in  justices'  courts  may  prosecute  or  defend 
in  person  or  by  attorney ;  and  any  person  on  the  request  of  a  party 
may  act  as  attorney,  except  that  the  constable  by  whom  the  sum- 
mons or  Jury  process  was  served  shall  not  appear  or  act  on  the  trial 
on  behalf  of  either  party. 

Sec.  552.  Judgment  upon  confession  may  be  entered  up  in 
justices'  court  in  this  Territory  specified  in  the  confession. 

Sec.  553.  Justices'  courts  shall  have  jurisdiction  of  an  action 
upon  the  voluntary  appearance  of  the  parties  without  summons, 
without  regard  to  their  residence?  or  the  place  where  the  cause  of 
action  arose  or  the  subject  matter  of  the  action  may  exist. 


CHAPTER  II. 

Sec.  554.  Actions  in  justices'  courts  shall  be  commenced  by 
filing  a  copy  of  the  account,  note,  bill,  bond,  or  instrument  upon 
which  the  action  is  brought,  with  a  statement  of  the  amount  due 
therein,  or  a  concise  statement  in  writing  of  the  cause  of  action, 
and  the  issuance  of  a  summons  thereon  or  by  the  voluntary  appear- 
ance and  pleading  of  the  parties  without  summons ;  in  the  latter 
case  the  action  shall  be  deemed  commenced  at  the  time  of  appear- 
ance. 

Sec.  555.  When  a  guardian  is  necessary,  he  shall  be  appointed 
by  the  justice  as  follows :     First,  If  the  infant  be  plaintiff,  the 
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appointment  shall  be  made  before  the  summons  is  issued,  upon  the 
application  of  the  infant,  if  he  be  of  the  age  of  fourteen  years  or 
upwards,  if  under  that  age,  upon  the  application  of  some  relative 
or  friend.  The  consent  in  writing  of  the  guardian  to  be  appointed 
and  to*be  responsible  for  costs  if  he  fail  in  the  action,  shajl  be  first 
filed  with  the  justice  Second,  If  the  infant  be  defendant,  the 
guardian  shall  be  appointed  at  the  time  the  summons  is  returned 
or  before  pleading.  It  shall  be  the  right  of  the  infant  to  nominate 
his  own  guardian  if  the  infant  be  over  fourteen  years  of  ago  and 
the  proposed  guardian  be  present  and  consent  in  writing  to  be  ap- 
pointed, otherwise  the  justice  may  appoint  any  suitable  person  who 
gives  such  consent.         * 

Sec.  556.  The  summons  shall  be  addressed  to  the  defendant  by 
name,  or  if  his  name  be  unknown  by  a  fictitious  name,  and  shall 
summon  him  to  appear  before  the  justice  at  his  office,  naming  its 
township  or  city,  and  at  a  time  specified  therein,  to  answer  the 
complaint  of  the  plaintiff  for  a  cause  of  action  therein  described,  in 
general- terms  sufficient  to  apprise  the  defendant  of  the  nature  of 
the  claim  against  him,  and  in  an  action  for  money  or  damages  shall 
state  the  amount  the  plaintiff  will  take  judgment  for  if  th6  defend- 
ant fail  to  answer,  and  shall  be  subscribed  by  the  justice  and  dated 
on  the  day  of  its  issue. 

Sec.  557.  The  time  mentioned  in  the  summons  for  the  appear- 
ance of  the  defendant,  and  the  time  of  service,  shall  be  as  follows : 
First,  When  the  summons  is  accompanied  with  an  order  for  the 
arrest  of  the  defendant  it  shall  be  returnable  immediately.  Second, 
In  all  other  cases  it  shall  be  returnable  in  not  less  than  four  or 
more  than  ten  days  from  its  date,  and  shall  be  served  at  least  four 
days  before  the  time  for  appearance. 

Sec.  558.  The  summons  shall  be  served  by  the  sheriff,  or  a  con- 
stable of  the  county,  or  by  some  one  specially  appointed  by  the  justice, 
as  follows :  First,  If  the  action  be  against  a  corporation,  by  reading 
the  same  to  the  president  or  other  head  of  the  corporation,  or  to  the 
secretary,  cashier,  or  managing  agent  thereof  or  when  no  such  offi- 
cer resides  in  the  county,  to  a  director  resident  therein,  or  by 
leaving  a  copy  of  the  summons  at  the  principal  office  or  place  of 
business  of  such  corporation  in  the  county.  Second,  If  against  a 
minor  under  the  age  of  fourteen  years,  by  reading  the  same  to  his 
father,  mother,  or  guardian,  or  if  there  be  none  within  the  county, 
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then  to  any  person  having  the  care  or  control  of  such  minor,  or 
with  whom  he  resides,  or  in  whose  service  he  is,  or  by  leaving  a 
copy  thereof  at  the  dwelling  house  or  place  of  abode  of  sueh  person. 
Third,  If  against  a  person  judicially  declared  to  be  of  unsound 
mind,  or  incapable  of  conducting  his  own  affairs,  and  for  whom  a 
guardian  has  been  appointed,  by  reading  the  same  to  such  guardian, 
or  by  leaving  a  copy  thereof  at  his  place  of  residence.  Fourth,  In 
all  other  cases,  by  reading  the  same  to  the  defendant  personally,  or 
by  leaving  a  copy  at  his  place  of  residence. 

Sec.  559.  When  the  person  on  whom  the  service  is  to  be  made 
resides  out  of  the  Territory,  or  cannot,  after  due  diligence,  be  found 
within  the  Territory,  or  conceals  himself  to  avoid  the  service  of 
summons,  and  the  fact  shall  appear  by  affidavit  to  the  satisfaction 
of  the  justice,  and  it  shall  in  like  manner  appear  that  a  cause  of 
action  exists  against  the  defendant  in  respect  to  whom  the  service  is 
to  be  made,  the  justice  shall  grant  an  order  that  service  be  made  by 
publication  of  the  summons.  The  order  shall  direct  the  publication 
to  be  made  in  a  newspaper  printed  in  the  county  in  whioh  the 
action  is  brought,  if  there  is  one,  and,  if  not,  in  the  newspaper 
printed  nearest  thereto,  at  least  once  a  week :  Provided,  That  a 
publication  against  a  defendant  residing  out  of  the  Territory,  or 
absent  therefrom,  shall  not  be  less  than  one  month.  The  service  of 
the  summons  shall  be  deemed  complete  at  the  expiration  of  the 
time  prescribed  by  the  order  of  publication. 

Sec.  560.  An  order  for  the  arrest  of  the  defendant  may  be 
endorsed  on  a  summons  issued  by  the  justice,  and  the  defendant  may 
be  arrested  thereon  by  the  sheriff  or  constable  at  the  time  of  serving 
the  summons  and  brought  before  the  justice,  and  there  detained  until 
duly  discharged,  in  the  following  oases :  First,  In  an  action  for  the 
recovery  of  money  or  damages,  and  a  cause  of  action  arising  on 
contract,  express  or  implied,  where  the  defendant  is  about  to  depart. 
from  the  Territory  with  the  intent  to  defraud  his  creditors.  Sec- 
» ond,  In  an  action  for  the  embezzlement  of  property,  or  fraudulently 
misapplied,  or  converted  to  his  own  use,  by  an  attorney,  factor, 
broker,  agent,  or  clerk,  in  the  course  of  his  employment  as  such,  or 
by  any  other  person  in  a  fiduciary  capacity.  Third,  When  the  de- 
fendant has  been  guilty  of  fraud  in  contracting  the  debt,  or  incur- 
ring the  obligation  for  which  the  action  is  brought.  Fourth,  When 
the  defendant  has  removed,  concealed  or  disposed  of  the  property, 
20 
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or  is  about  to  do  so,  with  intent  to  defraud  his  creditors.  But  no 
female  shall  be  arrested  in  any  action. 

Sec.  561.  Before  any  order  for  arrest  shall  be  made,  the  party 
applying  shall  prove  to  the  satisfaction  of  the  justice,  by  the  affi- 
davit of  himself  or  some  other  person,  the  facts  on  which  the  appli- 
cation is  founded.  The  plaintiff  shall  also  execute  and  deliver  to 
the  justice  a  written  undertaking,  with  two  or  more  sureties,  to  the 
effect  that  if  the  defendant  recover  judgment,  or  if  the  order  of 
arrest  be  dismissed,  the  plaintiff  will  pay  all  costs  that  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  arrest,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  shall  be  at  least  two  hundred  dollars. 

Sec.  562.  The  defendant,  immediately  on  being  arrested,  shall 
be  taken  to  the  office  of  the  justice  who  made  the  order,  and  if  he 
be  absent  or  unable  to  try  the  action,  or  if  it  be  made  to  appear  to 
him  by  the  affidavit  of  the  defendant  that  he  is  a  material  witness 
for  the  defendant,  the  officer  shall  immediately  take  the  defendant 
before  the  next  nearest  justice  within  the  county,  who  shall  take 
cognizance  of  the  action,  and  proceed  thereon  as  if  the  summons 
had  been  issued  and  the  order  of  arrest  made  by  him. 

Sec  563.  The  officer  making  the  arrest  shall  immediately  give 
notice  thereof  to  the  plaintiff,  or  his  attorney,  or  agent,  and  endorse 
on  the  summons  and  subscribe  a  certificate  stating  the  time  of 
serving  the  same,  the  time  of  the  arrest,  and  of  his  giving  notice  to 
the  plaintiff. 

Sec.  564.  The  officer  making  the  arrest  shall  keep  the  defend- 
ant in  custody  until  duly  discharged  by  the  order  of  the  justice : 
Provided,  That  the  officer  shall  not  be  bound  to  keep  such  person 
under  arrest  more  than  twenty-four  hours,  unless  the  plaintiff  ad- 
vance each  day  the  expenses  of  keeping  such  person. 

Sec  565.  The  defendant  under  arrest,  on  his  appearance  with 
the  officer,  may  demand  a  trial  immediately,  and  upon  such  demand 
being  made,  the  trial  shall  not  be  delayed  beyond  three  hours,' 
except  by  the  trial  of  another  action  pending  at  the  same  time,  or 
he  may  have  an  adjournment,  and  be  discharged  on  giving  bail,  as 
provided  in  the  next  section.  An  adjournment  at  the  request  of 
the  plaintiff  beyond  three  hours  shall  discharge  the  defendant  from 
arrest,  but  the  action  may  proceed  as  in  other  cases. 

Sec  566.    If  the  defendant  on  his  appearance  demand  an  ad- 
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journment,  the  same  shall  be  granted  on  condition  that  he  execute  and 
file  with  the  justice  an  undertaking,  with  two  or  more  sufficient  sure- 
ties, to  be  approved  by  the  justice,  to  the  effect  that  he  will  render  him- 
self amenable  to  the  process  of  the  court  during  the  pending  of  the 
action,  and  such  as  may  be  issued  to  enforce  the  judgment  therein, 
if  it  be  found  by  the  justice  that  the  defendant  was  subject  to  arrest 
in  such  action,  or  that  the  sureties  will  pay  to  the  plaintiff  the 
amount  of  any  judgment  he  may  recover  in  the  action.  On  filing 
such  undertaking  the  defendant  shall  be  discharged  from  custody. 

Sec.  567.  The  defendant  may  file  a  plea  under  oath,  putting 
in  issue  the  facts  stated  in  the  affidavit  for  the  order  of  arrest,  and 
the  plaintiff  shall  be  held  to  establish  such  facts,  and  if  he  fail  to 
do  so,  the  order  of  arrest  shall  be  dismissed,  and  the  defendant 
may  proceed  upon  the  undertaking  of  the  plaintiff  for  his  damages 
occasioned  by  the  arrest. 

Sbc.  568.  A  writ  to  attach  the  property  of  the  defendant  shall 
be  issued  by  the  justice,  on  receiving  an  affidavit  by  or  on  behalf  of 
the  plaintiff,  showing  the  same  facts  that  are  required  to  be  shown 
by  the  affidavit  in  cases  of  attachment  in  the  district  court. 

Sec.  569.  Before  issuing  the  writ,  the  justice  shall  require  a 
written  undertaking  on  the  part  of  the  plaintiff,  with  two  or  more 
sufficient  sureties,  to  the  effect  that  if  the  defendant  recover  judg- 
ment, or  if  the  attachment  be  dismissed,  the  plaintiff  will  pay  all 
costs  that  may  be  awarded  to  the  defendant,  and  all  damages  that 
he  may  sustain  by  reason  of  the  attachment. 

Sec.  570.  The  writ  may  be  directed  to  the  sheriff,  or  any  con- 
stable of  the  county,  and  shall  require  him  to  attach  and  safely 
keep  all  the  property  of  the  defendant  in  the  county  not  exempt 
from  execution,  or  so  much  thereof  as  may  be  sufficient  to  satisfy 
the  plaintiff's  demand,  the  amount  of  which  shall  be  stated  in  con- 
formity with  the  complaint,  unless  the  defendant  give  him  security, 
by  the  undertaking  of  the  sufficient  sureties,  in  an  amount  sufficient 
to  satisfy  such  demand  and  costs,  in  which  case,  to  take  such  under- 
taking. 

Sec.  571.  The  provisions  of  this  act,  relating  to  attachments  in 
"the  district  courts,  shall  be  applicable  to  justices,  courts,  the  word 
constable  being  substituted  for  the  word  sheriff  where  the  writ  is 
directed  to  a  constable,  and  the  word  justice  being  substituted  for 
the  words  judge  and  clerk. 
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Sec.  572.  The  plaintiff  in  an  action  to  recover  possession  of 
personal  property,  may,  at  the  time  of  issuing  the  summons,  or  at 
any  time  before  answer,  claim  the  delivery  of  such  property  to  him, 
as  provided  herein. 

Sec.  573.  When  a  delivery  is  claimed,  an  affidavit  shall  be 
made  by  the  plaintiff,  or  some  one  in  his  behalf,  showing,  First, 
That  the  plaintiff  is  the  owner  of  the  property  claimed  (particularly 
describing  it),  or  is  lawfully  entitled  to  the  possession  thereof. 
Second,  That  the  property  is  Wrongfully  detained  by  the  defendant. 
Third,  The  alleged  cause  of  the  detention  thereof  according  to  his 
best  knowledge,  information,  and  belief.  Fourth,  That  the  same 
has  not  been  taken  for  a  tax,  assessment,  or  fine,  pursuant  to  a 
statute,  or  seized  under  an  attachment  or  execution  against  the 
property  of  the  plaintiff,  or  if  so  seized  that  it  is  by  statute  ex- 
empt from  such  seizure,  and,  Fifth,  The  actual  value  of  the  prop- 
erty. 

Sec.  574.  The  justice  shall  thereupon,  by  an  endorsement  in 
writing  upon  the  affidavit,  order  the  sheriff  or  constable  of  the 
county  to  take  the  same  from  the  defendant  and  deliver  it  to  the 
plaintiff  upon  receiving  the  undertaking  mentioned  in  the  next 
section. 

Sec.  575.  Upon  the  receipt  of  the  affidavit  and  order,  with  a 
written  undertaking  executed  by  two  or  more  sufficient  sureties, 
approved  by  the  officer,  to  the  effect  that  they  are  bound  in  double 
the  value  of  the  property,  as  stated  in  the  affidavit,  for  the  prose- 
cution of  the  action,  for  the  return  of  the  property  to  the  defendant 
if  return  thereof  be  adjudged,  and  for  the  payment  to  him  of  such 
sum  as  may  for  any  cause  be  recovered  against  the  plaintiff,  the 
officer  shall  forthwith  take  the  property  described  in  the  affidavit,  if 
it  be  in  the  possession  of  the  defendant  or  his  agent,  and  retain  it 
in  his  custody,  and  shall  notify  the  defendant  in  writing  if  he  can 
be  found  in  the  county,  of  the  taking  of  such  property,  and  by 
what  authority. 

Sec.  576.  At  any  time  within  two  days  after  the  taking  of  such 
property  by  the  officer,  the  defendant  may  require  the  return  there- 
of, upon  giving  to  the  officer  a  written  undertaking,  with  two  or 
more  sureties  to  be  approved  by  the  officer,  to  the  effect  that  they 
are  bound  in  double  the  value  of  {he  property  as  stated  in  the  affi- 
davit of  the  plaintiff  for  the  delivery  thereof  to  the  plaintiff,  if 
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such  delivery  be  adjudged,  and  for  payment  to  him  of  such  sum  as 
may  from  any  cause  be  recovered  against  the  defendant.  If  a  re- 
turn of  the  property  be  not  required,  it  shall  be  delivered  to  the 
plaintiff,  except  as  provided  in  this  act 

Sec.  577.  If  the  property,  or  any  part  thereof,  be  concealed  ih 
a  building  or  enclosure,  the  officer  shall  publicly  demand  its  deliv- 
ery, and  if  it  be  not  delivered,  he  shall  cause  the  building  or  en- 
closure to  be  broken  open  and  take  the  property  into  his  possession. 

Sbc.  578.  When  the  officer  shall  have  taken  the  property,  as 
provided  in  this  act,  he  shall  keep  it  in  a  secure  place  and  deliver 
it  to  the  party  entitled  thereto,  upon  reoeiving  his  lawful  fees  for 
taking  and  his  necessary  expenses  for  keeping  the  same. 

Sbc.  579.  If  the  property  taken  be  claimed  by  any  other  per- 
son than  the  defendant  or  his  agent,  and  such  person  make  affidavit 
of  his  title  thereto,  or  right  to  the  possession  thereof,  stating  the 
grounds  of  such  title  or  right,  and  serve  the  same  upon  the  officer, 
the  officer  shall  not  be  bound  to  keep  the  property  or  deliver  it  to 
the  plaintiff,  unless  the  plaintiff  on  demand  of  him  or  his  agent, 
indemnifying  the  officer  against  such  claim  by  an  undertaking  exe- 
cuted by  two  sufficient  sureties,  accompanied  by  their  affidavits  that 
they  are  each  worth  double  the  value  of  the  property  as  specified 
in  the  affidavit  of  the  plaintiff  over  and  above  their  debts  and  lia- 
bilities, exclusive  of  property  exempt  from  execution,  and  are  prop- 
erty holders  of  the  county,  and  no  claims  to  such  property  by  any 
other  person  than  the  defendant  or  his  agent  shall  be  valid  against 
the  officer  unless  so  made. 

Sec.  580.  The  officer  shall  return  the  order  and  affidavit,  with 
his  proceedings  thereon,  to  the  justice  within  five  days  after  taking 
the  property  mentioned  therein. 

Sbc.  581.  The  qualification  of  sureties  on  the  several  under- 
takings required  by  this  act  shall  be  as  follows :  First,  Each  of 
them  shall  be  a  resident  and  property  holder  within  the  county. 
Second,  Each  shall  be  worth  double  the  amount  stated  in  the  un- 
dertaking over  and  above  all  his  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution,  which  facts  shall  appear  by  the 
affidavits  of  die  sureties  annexed  to  the  undertaking  or  endorsed 
thereon. 
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CHAPTER  III. 

Pleadings  and  Trial. 

Sec.  582.  The  pleadings  in  justices'  courts  shall  be,  First, 
The  complaint  by  the  plaintiff  stating  the  cause  of  action.  Second, 
The  answer  by  the  defendant  stating  the  grounds  of  the  defence. 

Sec.  588.  The  pleadings  shall  be  in  writing  and  verified  by 
the  oath  of  the  party  his  agent  or  attorney  when  the  action  is, 
First,  For  the  foreclosure  of  any  mortgage  or  the  enforcement  of 
any  lien  on  personal  property.  Second,  For  a  forcible  or  unlaw- 
ful entry  upon  or  forcible  or  unlawful  detention  of  lands,  tenements, 
or  other  possessions.  Third,  To  recover  possession  of  a  mining 
claim.  Fourth,  When  the  defendant  pleads  matter  in  bar  or  abate- 
ment.    In  all  other  cases  the  pleadings  may  be  oral  or  in  writing. 

Sec.  584.  When  the  pleadings  are  oral,  the  substance  of  them 
shall  be  entered  by  the  justice  in  his  docket ;  when  in  writing,  they 
shall  be  filed  in  his  office  and  a  reference  to  them  made  in  his 
docket.  Pleadings  shall  not  be  required  to  be  in  any  particular 
form,  but  shall  be  such  as  to  enable  a  person  of  common  under* 
standing  to  know  what  is  intended. 

Sec.  535.  The  complaint  shall  state  in  a  plain  and  direct  man- 
mer  the  facts  constituting  the  cause  of  the  action. 

Sec.  586.  The  answer  may  contain  a  denial  of  any  of  the 
material  facts  stated  in  the  complaint  which  the  defendant  believes 
to  be  untrue,  and  also  a  statement  in  a  plain  and  direct  manner  of 
any  other  facts  constituting  a  defence,  counter  claim,  or  set  ofij 
upon  which  an  action  might  be  brought  by  the  defendant  against 
the  plaintiff  in  a  justices'  court. 

Sec.  587.  A  statement  in  an  answer  that  the  defendant  has 
not  sufficient  knowledge  or  information  to  form  a  belief  in  respect 
to  a  particular  allegation  in  the  previous  pleadings  of  the  adverse 
party  shall  be  equivalent  to  a  denial. 

Sec.  588.  When  the  cause  of  action  or  defences,  or  a  set  off  to 
a  set  off  arises  upon  an  account  or  instrument  for  the  payment  of 
money  only,  it  shall  be  sufficient  for  the  party  to  deliver  a  copy  of 
the  account  or  instrument  to  the  court,  and  to  state  that  there  is 
due  to  him  thereon  from  the  adverse  party  a  specified  sum  which 
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he  claims  to  recover  or  set  off,  the  court  may  at  the  time  of  the 
pleading  require  that  the  original  account  or  instrument  be  exhib- 
ited to  the  inspection  of  the  adverse  party,  and  a  copy  to  be  fur- 
nished ;  or  if  it  be  not  so  exhibited,  and  a  copy  furnished,  may 
prohibit  its  being  afterwards  given  in  evidence,  unless  it  appear  that 
such  instrument  is  not  in  the  possession  of  the  party  pleading  it, 
or  under  his  control. 

Sec.  589.  If  the  plaintiff  annex  to  his  complaint,  or  file  with 
the  justice  at  the  time  of  issuing  the  summons,  a  copy  of  the  prom- 
issory note,  bill  of  exchange,  or  other  written  obligation  for  the 
payment  of  money  upon  which  the  action  is  brought,  the  defendant 
shall  be  deemed  to  admit  the  genuineness  of  the  signatures  of  the 
maker,  indorsers  or  assignors  thereof  unless  he  specifically  deny  the 
same  in  his«answer  under  oath. 

Sec.  590.  Either  party  may  object  to  the  pleading  of  his  ad- 
versary, or  to  any  part  thereof,  that  it  is  not  sufficiently  explicit  to 
enable  him  to  understand  it,  or  that  it  contains  no  cause  of  action 
or  defence,  although  it  be  taken  as  true.  If  the  court  deem  the  ob- 
jection well  founded,  it  shall  order  the  pleading  to  be  amended,  and 
if  the  party  refuse  to  amend,  the  defective  pleading  shall  be  dis- 
regarded. 

Sec.  591.  A  variance  between  the  proof  on  the  trial  and  the 
allegations  in  pleading  shall  be  disregarded  as  immaterial  unless  the 
court  be  satisfied  that  the  adverse  party  has  been  misled  to  his 
prejudice  thereby. 

Sec.  592.  The  pleadings  may  be  amended  at  any  time  before 
trial  to  supply  a  deficiency  or  omission  when  by  such  amendments 
substantial  justice  will  be  promoted.  If  the  amendment  be  made 
after  the  issue,  and  it  be  made  to  appear  to  the  satisfaction  of  the 
court,  by  oath,  that  an  adjournment  is  necessary  to  the  adverse 
party  in  consequence  of  such  amendment,  an  adjournment  shall 
be  granted.  The  court  may  also  in  its  discretion  require  as  a  con- 
dition of  an  amendment  the  payment  of  costs  to  the  adverse  party, 
to  be  fixed  by  the  court,  not  exceeding  twenty  dollars,  but  such 
payment  shall  not  be  required  unless  an  adjournment  is  made  neces- 
sary by  the  amendment :  nor  shall  an  amendment  be  allowed  after 
a  witness  is  'sworn  upon  the  trial  when  an  adjournment  thereby 
will  be  made  necessary. 

Sec.  598.    The  parties  shall  not  be  at  liberty  to  give  evidenoe 
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by  which  the  question  of  title  to  real  property  shall  be  raised  in 
the  trial  before  a  justice;  and  if  it  appear  from  the  plaintiff's  own 
showing  on  the  trial,  or  from  the  answer  of  the  defendant,  verified 
by  his  oath  or  that  of  his  agent  or  attorney,  or  if  it  appear  at  any 
time  daring  the  trial  that  the  determination  of  the  action  will  neoes- 
sarily  involve  the  decision  of  the  question  of  title  to  real  property, 
the  justice  shall  suspend  all  further  proceedings  in  the  action  and 
transmit  the  pleadings,  and  a  certified  transcript  of  his  own  pro- 
ceedings in  the  action,  to  the  clerk  of  the  district  court  of  his 
county,  and  from  the  time  of  filing  such  pleadings  and  transcript 
with  the  clerk  of  the  district  court  shall  have  over  the  action  the 
same  jurisdiction  as  if  it  were  originally  commenced  therein.  Pro- 
vided, That  when  the  action  is  certified  to  the  district  court,  upon 
the  answer  of  the  defendant,  he  shall  file  an  undertaking,  to  be 
approved  by  the  justice,  to  the  effect  that  he  will  pay  all  costs  that 
may  be  awarded  against  him  on  the  trial  in  the  district  court. 

Sec.  594.  If  at  any  time  before  the  trial  it  appear  to  the  satis- 
faction of  the  justice  before  whom  the  action  is  brought,  by  affidavit 
of  either  party,  that  such  justice  is  a  material  witness  for  either 
party,  or  if  either  party  made  affidavit  that  be  has  reason  to  believe 
and  does  believe  that  he  cannot  have  a  fair  and  impartial  trial  be- 
fore such  justice,  the  action  shall  be  be  transferred  to  some  other 
justice  of  the  same  county;  and  in  case  of  a  jury  being  demanded, 
and  affidavit  of  either  party  is  made  that  he  cannot  have  a  fair  and 
impartial  trial  on  account  of  the  bias  or  prejudice  of  the  citizens 
of  the  precinct  or  township  against  him,  the  action  shall  be  trans- 
ferred to  some  other  justice  of  the  peace  in  the  county.  The  jus- 
tice to  whom  the  action  may  be  transferred  by  the  provisions  of  this 
section  shall  have  and  exercise  the  same  jurisdiction  over  the  action 
as  if  it  had  been  originally  commenced  before  him  The  justice 
ordering  the  transfer  of  the  action  to  another  justice  snail  imme- 
diately transfer  to  the  latter,  on  the  payment  of  the  costs  due  from 
the  party  procuring  the  transfer,  all  the  papers  in  the  action,  to- 
gether with  a  certified  transcript  of  the  proceedings  that  have  been 
bad  in  the  action. 

Sec.  595.  Upon  the  return  day  of  the  summons,  if  a  jury  be 
demanded,  or  if  the  justice  be  actually  engaged  in  other  official 
business,  he  may  adjourn  the  trial  without  the  consent  of  either 
party  as  follows :    First,  When  a  party  who  is  not  a  resident  of 
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the  county  is  in  attendance,  the  adjournment  not  to  exceed  twenty- 
four  hours ;  when  the  defendant  in  attendance  is  under  arrest,  the 
adjournment  not  to  exceed  three  hours.  Second,  In  other  cases 
not  to  exceed  five  days. 

Sec  596.  The  trial  may  be  adjourned  by  consent,  or  upon  the 
application  of  either  party  without  the  consent  of  the  other,  for  a 
period  not  exceeding  ten  days  (except  as  provided  in  the  next  sec- 
tion) as  follows  :  First,  The  party  asking  the  adjournment  shall, 
if  required  by  his  adversary,  prove  by  his  own  oath  or  otherwise 
that  he  cannot,  for  want  of  material  testimony  which  he  expects  to 
procure,  safely  proceed  to  trial,  and  shall  show  in  what  respects  the 
testimony  expected  is  material  and  the  diligence  he  has  used. to  pro- 
cure it.  Second,  The  party  asking  the  adjournment  shall  also,  if 
required  by  the  adverse  party,  consent  that  the  testimony  of  any 
witness  of  the  adverse  party  who  is  in  attendance  be  then  taken  by 
deposition  before  the  justice,  which  shall  accordingly  be  done,  and 
the  testimony  so  taken  may  be  read  on  the  trial  with  the  same  effect 
and  subjections  as  if  the  witness  were  present ;  but  such  objections 
shall  be  made  at  the  time  of  taking  the  deposition.  Third,  The 
court  may  also  require  the  moving  party  to  state  upon  affidavit  the 
evidence  which  he  expects  to  obtain,  and  if  the  adverse  party  there- 
upon admit  that  such  evidence  would  be  given,  and  that  it  is  con- 
sidered as  actually  given  on  the  trial,  or  offered  and  overruled  as 
improper,  the  trial  shall  not  be  postponed.  It  shall  appear  by  the 
affidavit  of  the  party  or  otherwise  that  due  diligence  has  been  used 
to  obtain  the  evidence  wanting  before  a  postponement  of  the  trial  is 
made  therefor. 

Sec.  597.  An  adjournment  may  be  had  either  at  the  time  of 
joining  issue  or  at  any  time  subsequent,  to  which  the  case  may 
stand  adjourned  on  application  of  either  party  for  a  period  longer 
than  ten  days,  but  not  to  exceed  one  month  from  the  time  of  the 
return  of  the  summons,  upon  proof  by  the  oath  of  the  party,  or 
otherwise,  to  the  satisfaction  of  the  justice,  that  such  party  cannot 
be  ready  for  trial  before  the  time  to  which  he  desires  an  adjourn- 
ment for  want  of  material  evidence,  particularly  describing  it,  and 
that  the  delay  has  not  been  made  necessary  by  any  act  of  negli- 
gence on  his  part  since  the  action  was  commenced,  that  he  has  used 
due  diligence  (which  shall  be  stated)  to  procure  it,  and  has  been 
unable  to  do  so,  and  that  he  expects  to  procure  the  evidence  at  the 
21 
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time  stated  by  him ;  provided,  that  If  the  adverse  party  admit  that 
such  evidence  would  be  given,  and  consent  that  it  may  be  considered 
as  given  on  the  trial,  or  offered  and  overruled  as  improper,  the  ad- 
journment shall  not  be  had. 

Sec.  598.  No  adjournment  shall  be  granted  for  a  period  longer 
than  ten  days  upon  the  application  of  either  party,  except  on  con- 
dition that  such  party  file  an  undertaking,  with  sureties  to  be  ap- 
proved by  the  justice,  to  the  effect  that  they  will  pay  to  the  oppo- 
site party  the  amount  of  any  judgment  that  may  be  recovered 
against  the  party  applying. 

Sec.  599.  If  the  plaintiff  fails  to  appear  at  the  time  set  for  trial, 
and  the*  defendant  appears  and  demands  it,  the  action  shall  be  dis- 
missed. 

Sec.  600.  If  either  party  fails  to  appear  at  the  time  set  for 
trial,  or  fails  to  make  the  necessary  pleading  or  proofs  on  his  part, 
the  case  may  nevertheless  proceed  at  the  request  of  th*  party 
present,  and  judgment  shall  be  given  in  conformity  with  the  plead- 
ings and  proofs. 

Sec.  6Q1.  A  trial  by  jury  shall  be  demanded  at  the  time  of 
joining  issue,  and  shall  be  deemed  waived  if  neither  party  then  de- 
mand it ;  when  demanded,  the  trial  of  the  case  shall  be  adjourned 
until  a  time  and  place  fixed  for  the  return  of  the  jury.  If  neither 
desire  an  adjournment,  the  time  and  place  shall  be  determined  by 
the  justice,  and  shall  be  within  the  next  two  days,  or  the  same  day. 
The  jury  shall  be  summoned,  upon  an  order  of  the  justice,  from 
the  citizens  of  the  city  or  township,  and  not  from  the  by-standers. 

Sec.  602.  At  this  time  appointed  for  the  trial,  the  justice  shall 
proceed  to  call  from  the  jurors  summoned  the  names  of  the  persons 
to  constitute  the  jury  for  the  trial  of  the  issue.  The  jury,  by  con- 
sent of  the  parties,  may  consist  of  any  number  not  more  than  twelve 
nor  less  than  six,  and  shall  not  be  summoned  until  their  legal  fees 
for  one  day's  service  shall  be  paid  into  the  hands  of  the  justice  by 
the  party  demanding  the  jury. 

Sec.  603.  Each  juror  shall  be  competent  to  serve  as  such  in 
the  district  court.  If  a  sufficient  number  of  competent  jurors  do 
not  attend,  the  justice  shall  direct  others  to  be  summoned  from  the 
vicinity,  and  not  from  the  by-standers,  sufficient  to  complete  the 
jury. 

Sec  604.    Either  party  may  challenge  peremptorily  one-half 
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of  the  jury.  Challenge  for  cause  may  be  made  by  either  party  for 
any  cause  that  a  challenge  for  cause  can  be  made  in  the  district 
court     Challenges  for  cause  shall  be  triod  by  the  justice. 


CHAPTER  IV. 

Judgment  and  Execution. 

Sbo.  605.  Judgment  that  the  action  be  dismissed  without 
prejudice  to  a  new  action  may  be  entered  with  costs  in  the  fol- 
lowing cases :  First,  When  the  plaintiff  voluntarily  dismisses  the 
action  before  it  is  finally  submitted.  Second,  When  he  fails  to 
appear  at  the  time  set  for  trial,  or  within  one  hour  thereafter,  and 
the  defendant  appears  and  demands  that  the  action  be  dismissed. 
Third,  When  it  is  objected  at  the  trial,  and  appears  by  the  evi- 
dence, that  the  action  is  brought  in  the  wrong  county ;  but  if  the 
objection  be  taken  and  overruled,  it  shall  be  cause  only  of  reversal 
on  appeal,  and  shall  not  otherwise  invalidate  the  judgment.  If  not 
taken  at  the  trial,  it  shall  be  deemed  waived  and  shall  n*ot  be  cause 
of  reversal. 

Sec.  606.  When  the  defendant  fails  to  appear  and  answer, 
judgment  shall  be  given  for  the  plaintiff,  as  follows :  When  a  copy 
of  the  account,  note,  bill,  or  other  obligation  upon  which  the  action 
is  brought,  was  filed  with  the  justice  at  the  time  the  summons  was 
issued,  judgment  shall  be  given  without  further  evidence  for  the 
sum  specified  in  the  summons. 

Sec.  607.  Upon  issue  joined,  or  when  the  defendant  fails  to 
appear,  except  cases  mentioned  in  the  last  section,  if  a  trial  by  jury 
be  not  demanded,  the  justice  shall  hear  the  evidence,  and  decide  all 
questions  of  fact  and  of  law,  and  render  judgment  accordingly. 

Sec.  608.  Upon  a  verdict  by  a  jury,  the  justice  shall  immedi- 
ately render  judgment  accordingly.  When  the  trial  is  by  the  jus- 
tice, judgment  shall  be  entered  immediately  after  the  trial,  if  the 
defendant  has  been  arrested  and  is  still  in  custody.  In  other  cases, 
it  shall  be  entered  within  four  days  after  the  close  of  the  trial. 

Sec.  609.  If  the  action  be  on  a  contract  against  two  or  more 
defendants,  and  the  summons  be  served  on  one  or  more  but  not  on 
all,  the  judgment  shall  be  entered  up  only  against  those  who  were 
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served,  if  the  contract  be  a  several  or  a  joint  and  several  con- 
tract ;  bat  if  the  contract  be  a  joint  contract  only,  the  judgment 
shall  be  entered  up  against  all  the  defendants,  but  shall  only  be 
enforced  against  the  joint  property  of  all  and  the  separate  property 
of  the  defendants  served. 

Sko.  610.  When  the  amount  found  due  to  either  party  exceeds 
the  sum  for  which  the  justice  is  authorized  to  enter  judgment,  such 
party  may  remit  the  excess  and  judgment  may  be  rendered  for  the 
residue. 

Sec.  611.  If  the  defendant,  at  any  time  before  trial,  offer  in 
writing  to  allow  judgment  to  be  taken  against  him  for  a  specified 
sum,  the  plaintiff  may  immediately  have  judgment  therefor,  with 
the  costs  there  accrued,  but  if  he  do  not  accept  such  offer  before  the 
trial,  and  fail  to  recover  in  the  action  a  sum  larger  than  the  one 
mentioned  in  the  offer,  he  shall  not  recover  any  costs  accruing  after 
the  offer  was  made,  but  the  offer  and  failure  to  accept  shall  not  be 
given  in  evidence  to  affect  the  recovery  otherwise  than  as  to  costs. 

Sec.  612.  When  a  judgment  is  rendered  in  a  case  where  the 
defendant  is  subject  to  arrest  and  imprisonment  thereon,  it  shall  be 
so  stated  in  the  judgment,  and  entered  in  the  docket. 

Sec.  613.  When  the  prevailing  party  is  entitled  to  costs  by 
this  chapter,  the  justice  shall  add  their  amount  to  the  verdict,  or 
in  case  of  the  plaintiff  to  recover,  or  in  case  of  a  dismissal  of  the 
action,  shall  enter  up  judgment  in  favor  of  the  defendant  for  the 
amount  of  such  costs. 

Sec.  614.  The  justice,  on  demand  of  the  party  in  whose  favor 
judgment  is  rendered,  shall  give  him  a  transcript  thereof,  which 
may  be  filed  and  docketed  in  the  office  of  the  district  clerk  of  the 
county  where  the  judgment  was  rendered.  The  time  of  the  receipt 
of  the  transcript  by  the  district  clerk  shall  be  noted  by  him  there- 
on and  entered  on  the  docket,  and  from  that  time  executions  may  be 
issued  by  the  district  clerk  on  such  judgment  to  the  sheriff  of  any 
other  county  of  the  Territory,  in  the  same  manner  as  upon  judg- 
ments rendered  in  the  higher  courts.  All  process  and  judgments 
recovered  in  justices'  courts,  to  be  executed  within  the  same 
county,  shall  be  issued  by  the  justice  or  his  successor  in  office. 
No  judgment  rendered  by  a  justice  of  the  peace  shall  create  any 
lien  on  any  lands  of  the  defendant,  unless  a  transcript  of  such 
judgment,  certified  by  the  justice,  be  filed  and  recorded  in  the  office 
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of  the  recorder.  When  such  transcript  is  to  be  filed  in  any  other 
county  than  the  one  in  which  the  justice  resides,  such  transcript 
shall  be  accompanied  by  the  certificate  of  the  county  clerk  as  to  the 
official  character  of  the  justice  where  so  filed,  and  recorded  in  the 
office  of  the  recorder  of  any  county.  Such  judgment  shall  be  a  lien 
upon  and  bind  the  lands  and  tenements  of  the  judgment  debtor, 
situated  in  the  county  where  the  transcript  may  be  filed  and  re- 
corded, in  favor  of  such  judgment  creditor,  as  if  such  judgment  had 
been  rendered  in  the  district  court  of  such  county. 

Sec.  615.  Execution  for  the  enforcement  of  judgment  in  a  jus- 
tices' court  may  be  issued  on  the  application  of  the  party  entitled 
thereto,  at  any  time  within  five  years  from  the  entry  of  the 
judgment. 

Sec.  616.  The  execution,  when  issued  by  a  justice,  shall  be 
directed  to  the  sheriff,  or  to  a  constable  of  the  county,  and  sub- 
scribed by  the  justice  issuing  the  same,  and  shall  bear  date  the  day 
of  its  delivery  to  the  officer  to  be  executed ;  it  shall  intelligibly 
refer  to  the  judgment,  by  stating  the  names  of  the  parties  and  the 
name  of  the  justice  before  whom,  and  of  the  county  where,  and  the 
time  when,  it  was  rendered,  the  amount  of  the  judgment,  if  it  be 
for  money,  and  if  less  than  the  whole  is  due,  the  amount  due  there- 
on; it  shall  contain,  in  like  cases,  similar  directions  to  the  sheriff  or 
constable  as  are  required  in  executions  issued  by  the  clerk  of  the 
district  court. 

Sec.  617.  The  sheriff  or  constable  to  whom  the  execution  is 
delivered,  shall  proceed  to  execute  the  same  in  the  same  manner  as 
the  sheriff  is  required  to  execute  executions  issued  by  the  clerk  of 
the  district  court,  and  the  constable  when  the  execution  is  directed 
to  him,  shall  be  vested  for  that  purpose  with  all  the  power  of  the 
sheriff,  and  after  issuing  an  execution,  and  either  before  or  after  its 
return,  (if  the  same  be  returned  unsatisfied  either  in  whole  or  in 
part),  the  judgment  creditor  shall  be  entitled  to  an  order  from  the 
justice,  requiring  the  judgment  debtor  to  attend  at  a  time  to  be 
designated  in  the  order,  and  answer  concerning  his  property  before 
such  justice,  and  the  attendance  of  such  may  be  enforced  by  the 
justice.  On  his  attendance,  such  debtor  may  be  examined  on  oath 
concerning  his  property,  and  any  person  alleged  to  have  in  his 
hands  property,  moneys,  effects,  or  credits,  of  the  judgment  debtor, 
may  also  be  required  to  attend  and  be  examined,  and  the  justice 
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may  order  any  property  in  the  hands  of  the  judgment  debtor,  or 
any  other  person,  not  exempt  from  execution,  belonging  to  such 
debtor,  to  be  applied  toward  the  satisfaction  of  such  judgment,  and 
the  justice  may  enforoe  such  order  by  imprisonment  until  complied 
with,  but  no  judgment  debtor  or  other  person  shall  be  required  to 
attend  before  any  justice  out  of  the  county  in  which  he  resides. 


CHAPTER  V. 
General  Provisions. 

Sec.  618.  The  provisions  of  this  act,  in  relation  to  parties  to 
actions  in  the  district  courts,  and  relative  to  practice,  pleading,  and 
trial,  shall,  so  for  as  the  same  are  applicable,  and  do  not  conflict 
with  this  title,  be  observed  in  justices'  courts. 

Sec.  619.  Every  justice  shall  keep  a  book  denominated  a 
docket,  in  which  he  shall  enter,  First,  The  title  of  every  action 
or  proceeding.  Second,  The  object  of  the  action  or  proceeding, 
and  if  a  sum  of  money  be  claimed  the  amount  of  the  demand. 
Third,  The  date  of  the  summons,  and  the  time  of  its  return ;  and 
if  an  order  to  arrest  the  defendant  be  made,  or  a  writ  of  attach- 
ment be  issued,  a  statement  of  these  facts.  Fourth,  The  time  when 
the  parties,  or  either  of  them,  appear,  or  their  non-appearance  if 
default  be  made ;  a  minute  of  the  pleadings  and  motions,  if  in  writ- 
ing, referring  to  them,  if  not  in  writing,  a  concise  statement  of  the 
material  parts  of  the  pleadings,  and  of  all  motions  made  during  the 
trial  by  either  party,  and  his  decisions  thereon.  Fifth,  Every  ad- 
journment, stating  on  whose  application,  whether  on  oath,  evidence 
or  consent,  and  to  what  time.  Sixth,  The  demand  for  a  trial  by 
jury,  when  the  same  is  made,  and  by  whom  made,  the  order  for  the 
jury,  and  the  time  appointed  for  the  trial,  and  return  of  the  jury. 
Seventh,  The  names  of  the  jury  who  appear  and  are  sworn,  the 
names  of  all  witnesses  sworn,  and  at  whose  request.  Eighth,  The 
verdict  of  the  jury,  and  when  received,  if  the  jury  disagree  and 
are  discharged,  the  fact  of  such  disagreement  and  discharge.  Ninth, 
The  judgment  of  the  court,  specifying  the  costs  included,  and  the 
time  when  rendered.  Tenth,  The  issuing  of  the  execution,  when 
issued,  and  to  whom  delivered,  the  renewals  thereof,  if  any,  and 
when  made,  and  a  statement  of  any  money  paid  to  the  justice,  and 
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when  and  by  whom.  Eleventh,  The  receipt  of  a  notice  of  appeal, 
if  any  be  given,  and  of  the  appeal  bond,  if  any  be  filed,  with  the 
amount  thereof,  and  the  names  of  the  sureties.  Twelfth,  A  note  of 
any  other  proceedings  taken  in  the  action  or  proceeding. 

Sec.  620.  The  several  particulars  of  the  last  section  specified 
shall  be  entered  under  the  title  to  the  action  to  which  they  relate, 
and  at  the  time  when  they  occur.  Such  entries  in  a  justices' 
docket,  or  a  transcript  thereof  certified  to  by  the  justice  or  his  sue  • 
cessor  in  office,  shall  be  primary  evidence  to  prove  the  facts  so 
stated  therein.  / 

Sec.  621.  A  justice  shall  keep  an  alphabetical  index  to  his 
docket,  in  which  shall  be  entered  the  names  of  the  parties  to  each 
judgment,  with  a  reference  to  the  page  of  entry.  The  names  of 
the  plaintiffe  shall  be  entered  in  the  index  in  the  alphabetical  order 
of  the  first  letter  of  the  family  names. 

Sec.  622.  It  shall  be  the  duty  of  every  justice,  upon  the  expi- 
ration of  his  term  of  office,  to  deposit  with  his  successor  his  official 
dockets,  as  well  his  own  as  those  of  his  predecessors  which  may  be 
in  his  custody,  to  be  kept  as  public  records.  If  the  office  of  a 
justice  become  vacant  by  his  death,  removal  from  the  township  or 
city,  or  otherwise,  before  his  successor  is  elected  and  qualified,  the 
dockets  in  possession  of  such  justice  shall  be  deposited  with  the 
county  clerk  of  the  county,  to  be  by  him  delivered  to  his  successor 
in  office  of  the  justice. 

Sec.  623.  Any  justice  with  whom  a  docket  of  his  predecessor 
is  deposited,  may  issue  execution  or  other  process  upon  a  judgment 
there  entered  and  unsatisfied,  in  the  same  manner  and  with  the 
same  effect  as  the  justice  with  whom  the  judgment  was  entered 
might  have  done.  In  case  of  the  creation  of  a  new  county,  or 
the  change  of  the  boundaries  between  two  counties,  any  justice  in 
whose  hands  the  docket  of  a  justice  formerly  acting  as  such  within 
the  same  territory  may  come  shall  for  the  purpose  of  this  section 
be  considered  the  successor  of  said  former  justice. 

Sec.  624.  The  justice  elected  to  fill  a  vacancy  shall  be  deemed 
the  successor  of  the  justice  whose  office  became  vacant  before  the 
expiration  of  a  full  term.  When  a  full  term  expires  the  same  or 
another  person  elected  to  take  office  in  the  same  township  or  city 
from  that  time  shall  be  deemed  the  successor. 

Sec.  625.     The   summons,  execution,  and  every  other  paper 
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made  or  issued  by  a  justice,  except  a  subpoena,  shall  be  filled  up 
without  a  blank  left  to  be  filled  by  another,  otherwise  it  shall  be 
void. 

Sec.  626.  In  case  of  sickness  or  other  disability,  or  necessary 
absence  of  a  justice,  on  a  return  of  summons,  or  at  a  time  ap- 
pointed for  a  trial,  another  justice  of  the  same  county  may  at  his 
request  attend  in  his  behalf,  and  shall  thereupon  become  vested 
with  the  power  for  the  time  being  of  the  justice  before  whom  the 
summons  was  returnable.  In  that  case  the  proper  entry  of  the 
proceedings  before  the  attending  justice,  subscribed  by  him,  shall 
be  made  in  the  docket  of  the  justice  before  whom  the  summons  was 
returnable. 

Sec.  627.  A  justice  may,  at  the  request  of  a  party,  and  on 
being  satisfied  that  it  is  expedient,  specially  depute  any  discreet 
person  of  suitable  age,  and  not  interested  in  the  action,  to  serve  a 
summons  or  execution  with  or  without  an  order,  to  arrest  the  de- 
fendant with  or  without  a  writ  of  attachment.  Said  justice  shall 
be  liable  on  his  official,  bond  for  all  official  acts  of  the  person  so 
deputed.  Such  deputation  shall  be  in  writing  made  on  the  process 
and  a  note  thereof  made  in  the  justices'  docket. 

Sec.  628.  The  person  so  deputed  shall  have  the  authority  of  a 
constable  in  relation  to  the  service,  execution,  and  return  of  such 
process,  and  shall  be  subject  to  the  same  obligations. 

Sec.  629.  A  constable,  notwithstanding  the  expiration  of  his 
term  of  office,  may  proceed  and  complete  the  execution  of  all  final 
process  which  he  has  begun  to  execute,  in  the  same  manner  as  if 
he  were  still  in  office,  and  his  sureties  shall  be  liable  to  the  same 
extent. 

Sec.  680.  A  justice  may  punish  any  person  guilty  of  a  con- 
tempt of  his  court,  as  defined  by  this  act,  by  fine  or  imprisonment, 
or  both,  but  such  fine  shall  not  exceed  one  hundred  dollars,  nor 
imprisonment  shall  not  exceed  one  day. 

Sec  631.  The  acts  for  which  the  person  is  convicted  shall  be 
particularly  specified  in  the  justices'  docket,  and  the  judgment 
entered  thereon. 

Sec. 632.  Justices  of  the  peace  may  issue  subpoenas  in  any 
action  or  proceeding  in  the  courts  held  by  them,  and  final  pro- 
cess on  any  judgment  recovered  therein,  to  any  part  of  the 
county. 
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Sec.  633.  Depositions  may  be  taken  in  the  same  manner,  to 
be  need  in  justices'  courts,  as  they  are  taken  to  be  used  in  the 
district  court. 

Sec.  634.  In  actions  respecting  mining  claims,  proof  shall  be 
admitted  of  the  customs,  usages,  and  regulations,  established  and 
in  foroe  in  the  mining  district  embracing  such  claim,  and  such 
customs,  usages,  or  regulations,  when  not  in  conflict  with  the 
laws  of  this  Territory,  shall  govern  the  decision  of  the  action. 

Sec.  635.  A  new  trial  may  be  granted  by  the  justice,  on 
motion,  within  ten  days  after  the  entry  of  judgment,  for  any  of 
the  following  causes:  First,  Accident  or  surprise,  which  ordi- 
nary prudence  could  not  have  guarded  against.  Second,  Exces- 
sive damages,  appearing  to  have  been  given  under  the  influence 
of  passion.  Third,  Insufficiency  of  the  evidence  to  justify  the 
verdict,  or  other  decision.  Fourth,  Newly-discovered  evidence, 
material  for  the  party  making  the  application,  which  he  could 
not  with  reasonable  diligence  have  discovered  and  produced  at 
the  trial. 

Sec.  636.  The  application  shall  be  made  upon  affidavit  and 
notice ;  the  affidavit  shall  be  filed  with  the  justice,  with  a  statement 
of  the  grounds  upon  which  the  party  intends  to  rely.  The  adverse 
party  may  use  counter  affidavits  on  the  motion,  provided  they  be  filed* 
one  day  previous  to  the  hearing  of  the  motion. 

Sec.  637.  Any  party  dissatisfied  with  a  judgment  rendered  in* 
a  justices'  court,  may  appeal  therefrom  to  the  district  court  of  the 
county,  at  any  time  within  thirty  days  after  the  rendition  of  the 
judgment.  The  appeal  shall  be  taken  by  filing  a  notice  of  appeal  with, 
the  justice,  and  serving  a  copy  of  the  same  upon  the  adverse  party. 

Sec.  638.     The  party  appealing  shall  file  with  the  justice,  with- 
in the  time  allowed  for  taking  an  appeal,  an  undertaking  in  double 
the  amount  of  the  judgment  appealed  from,  or  if  the  judgment  be- 
for  the  recovery  of  specific  personal  property,  in  double  the  value  • 
of  such  property,  with  sufficient  sureties,  and  conditioned  that,  the 
party  appealing  will  pay  any  judgment  that  may  be  rendered  against 
him  in  the  district  court,  as  well  as  all  costs  that  may  be  awarded 
against  him,  and  for  the  prosecution  of  such  appeal  to  effect,  or  if 
the  party  in  whoso  favor  judgment  is  rendered  appeals,  the  bond 
shall  be  continued  for  the  prosecution  of  the  appeal  to  effect,  and 
for  the  payment  of  all  costs  that  may  be  adjudged  against  the 
22 
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appealing  party.  The  undertaking  shall  be  accompanied  by  the 
affidavit  of  the  sureties  that  they  are  residents  of  the  county,  and 
are  each  worth,  over  and  above  their  debts,  liabilities,  and  property 
by  law  exempt  from  execution,  the  amount  specified  in  the  under- 
taking, but  several  sureties  may  state  that  they  are  worth  sums 
less  than  the  amount  stated  in  the  undertaking  besides  such  exemp- 
tions, if  the  whole  amount  equals  the  amount  of  two  sufficient 
sureties. 

Sec.  689.  Upon  receiving  the  notice  of  appeal,  and  the  under- 
taking, as  provided  in  the  last  section,  and  payment  of  fees  there- 
for, the  justice  shall  make  out  a  full  and  complete  transcript  from 
his  docket  of  all  the  proceedings  in  the  action  before  him,  and 
transmit  it,  together  with  all  the  motions,  pleadings,  and  all  other 
papers  belonging  to  the  said  cause,  to  the  clerk  of  the  district  court 
of  the  county,  which  transcript  shall  be  certified  by  such  justice, 
within  ten  days  after  the  filing  of  the  appeal,  bond,  and  notice  of 
appeal,  the  justice  may  be  compelled  by  an  order  of  the  district 
court  entered  on  motion,  to  transmit  any  or  all  of  such  papers,  and 
may  be  fined  for  neglect  or  refusal  to  transmit  the  same. 

Sec.  640.  If  the  party  appealing  fail  to  reduce  or  enlarge  the 
judgment  appealed  from,  ten  dollars  or  more,  or  reverse  the  same 
in  the  district  court,  he  shall  not  recover  any  of  the  costs  of  the 
appeal. 

Sec.  641.  All  appeals  from  justices'  courts  shall  be  tried  anew, 
in  the  district  court,  on  the  papers  filed  in  the  justices'  court, 
unless  the  court,  for  good  cause  shown,  and  on  such  terms  as  may 
be  just,  allow  other  papers  to  be  filed  in  such  action.  Either  party 
may  demand  a  trial  by  jury  in  the  district  court.  Each  party 
shall  have  the  benefit  of  all  legal  objections  made  in  the  justices' 
court. 

Sec  642.  If  an  execution  shall  have  been  issued  on  a  judg- 
ment appealed  from,  on  the  filing  of  the  appeal  bond,  the  justice 
shall  by  order  direct  the  officer  to  stay  all  proceedings  on  the  same. 
Such  officer  shall,  upon  payment  of  his  fees  for  services  rendered 
on  the  execution,  thereupon  relinquish  all  property  levied  upon, 
and  deliver  the  same  to  the  judgment  debtor,  together  with  all 
moneys  collected  from  sales  or  otherwise  If  his  fees  be  not  paid, 
the  officer  may  retain  so  much  of  the  property  or  proceeds  thereof 
as  may  be  necessary  to  pay  the  same. 
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Sec.  643.  Costs  -shall  be  allowed  the  prevailing  party  in  jus- 
tices' courts. 

Sec.  644.  Justices  of  the  peace  shall  receive  from  the  sheriff 
or  constable  of  their  county,  all  moneys  collected  on  any  process  or 
order  issued  by  their  courts  respectively,  and  all  moneys  paid  to 
them  in  their  official  capacity,  and  shall  pay  the  same  over  to  the 
parties  entitled  or  authorized  to  receive  them,  without  delay.  For 
a  violation  of  this  section,  they  may  be  removed  from  their  office, 
and  shall  be  deemed  guilty  of  a  misdemeanor. 

Sec.  645.  Justices  of  the  peace  may  in  all  cases  require  a 
deposit  of  money,  or  an  undertaking,  as  surety  for  costs  of  court, 
before  issuing  a  summons. 

Sec.  646.  In  actions  respecting  mining  claims,  the  justice  shall 
have  power,  upon  application  of  the  party  out  of  possession  of  the 
claim  or  claims,  after  notice  of  one  day  to  the  adverse  party,  to 
appoint  a  receiver  of  the  proceeds  of  the  claim  pending  the  action. 
If  the  parties  agree  upon  a  person,  he  shall  be  appointed  such 
receiver.  If  the  parties  do  not  agree,  the  justice  shall  appoint  a 
receiver,  who  shall  take  an  oath,  which  shall  be  filed  with  the  jus- 
tice, that  he  is  not  interested  in  the  action  between  the  parties,  and 
that  he  will  honestly  keep  an  account  of  all  gold  or  metals  of  any 
kind  the  proceeds  of  the  claim  in  dispute.  Aftor  the  appointment 
of  such  receiver,  the  justice  shall  have  power  to  issue  an  order  to 
any  sheriff  or  constable  to  put  such  receiver  into  possession  of  such 
claim,  and  such  receiver  shall  continue  in  possession  thereof  until 
the  action  is  determined. 


TITLE   XXI. 

Forcible  Entry  and  Unlawful  Detainer. 

Sec.  647.  No  person  or  persons  shall  hereinafter  make  any  entry 
into  the  lands,  tenements,  or  other  possessions,  or  by  entering  upon 
any  gulch  mining  claim,  or  quartz  lode  mining  claim,  or  other  mining 
claim,  in  the  temporary  absence  of  the  party  or  parties  in  possession, 
or  by  entering  peaceably,  and  the  turning  out  by  force,  or  frighten- 
ing by  threats,  or  other  circumstances  of  terror,  the  party  or  par- 
ties, out  of  possession,  and  detain  and  hold  the  same.  In  every 
such  case,  the  person  so  offending  shall  be  deemed  guilty  of  a 
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forcible  entry  and  detainer  within  the  meaning  of  this  act;  bat  not  in 
cases  where  entry  is  given  by  law,  and  in  such  cases  not  with 
strong  hand  nor  with  multitude  of  people,  but  only  in  a  peaceable 
manner ;  and  if  any  person  from  henceforth  do  to  the  contrary,  and 
thereof  be  duly  convicted,  he  shall  be  punished  by  fine. 

Sec.  648.  Any  justice  of  the  peace  shall  have  authority  to 
inquire  as  hereinafter  directed,  as  well  as  against  those  who  make 
unlawful  or  forcible  entry  into  lands,  tenements,  or  other  posses- 
sions, and  detain  the  same  as  against  those  who,  having  lawful  and 
peaceable  entry  into  lands,  tenements,  or  other  possessions,  unlaw- 
fully detain  the  same,  and  if  it  be  found,  upon  such  inquiry,  that 
an  unlawful  or  forcible  entry  hath  been  made,  or  that  the  said 
lands,  tenements,  or  other  possessions,  after  a  lawful  entry,  are 
held  unlawfully,  then  such  justice  shall  cause  the  party  complain- 
ing to  have  restitution  thereof. 

Sec.  649.  When  any  complaint  shall  be  made  in  writing  to  any 
justice  of  the  peace,  of  any  such  unlawful  or  forcible  entry,  or 
unlawful  detainer,  said  justice  shall  issue  a  summons,  directed  to 
the  sheriff  or  any  constable  of  the  county,  commanding  him  to  sum- 
mon the  person  or  persons  against  whom  such  complaint  shall  have 
been  made,  to  appear  before  said  justice  on  a  day  named  in  the 
summons,  which  shall  not  be  more  than  ten  days  from  the  issuing 
of  such  summons,  and  at  the  place  therein  mentioned. 

Sec.  650.  Such  summons  shall  be  served  upon  the  person  or 
persons  against  whom  the  same  is  issued,  as  other  summons  are 
served  issued  by  a  justice,  at  least  four  days  before  the  return 
day  thereof,  and  the  officer  serving  the  same  shall  make  return  of 
the  time  and  manner  of  such  service. 

Sec.  651.  After  the  return  of  the  summons  served  as  herein- 
before provided,  and  at  the  time  and  place  appointed  in  said  sum- 
mons, the  justice  shall  proceed  to  hear  and  determine  said  com- 
plaint, unless  either  party  demand  a  jury,  in  which  case  a  jury 
shall  be  summoned  in  the  same  manner  and  on  the  same  terms,  and 
the  trial  shall  be  had  as  in  other  cases  of  trial  by  jury  before  a 
justice. 

Sec.  652.  If  at  the  time  set  for  trial  the  defendant,  his  agent 
or  attorney,  shall  make  oath  that  he  cannot  safely  proceed  to  trial 
for  want  of  some  material  witness,  naming  him.  that  he  has  made 
due  exertion  to  obtain  such  witness  or  his  testimony,  and  believes  if 
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an  adjournment  be  allowed  he  will  be  able  to  procure  the  testimony 
of  such  witness,  in  which  case,  if  Buch  person  or  persons  will  give 
bond,  with  sufficient  surety,  conditioned  to  pay  the  said  complainant 
for  all  rent  that  may  accrue  during  the  pending  of  such  suit,  and 
all  costs  and  damages  consequent  upon  such  adjournment,  the  said 
justice  shall  adjourn  said  cause  for  such  reasonable  time  as  may 
appear  necessary,  not  exceeding  one  month. 

Bsc.  653.  The  testimony  of  any  witness  which  may  be  con- 
sidered necessary  by  either  party,  may  be  taken  in  the  same  man- 
ner and  with  like  effect  as  is  provided  for  the  taking  of  testimony 
in  other  cases  in  justices'  courts. 

Sec.  654.  On  the  trial  the  complainant  shall  only  be  required  to 
show,  in  addition  to  the  forcible  entry  or  detainer  complained  of, 
that  be  was  peaceably  in  actual  possession  at  the  time  of  the  forci- 
ble entry,  or  was  entitled  to  the  possession  of  the  premises  at  the 
time  of  the  unlawful  holding  over.  The  defendant  may  show  in 
his  defence  that  he  or  his  ancestors,  or  those  whoso  interest  in  such 
premises  he  claims,  have  been  in  quiet  possession  thereof  for  the 
space  of  one  whole  year  together  next  before  the  said  inquisition, 
and  that  his  interest  therein  is  not  yet  ended  or  determined ;  and 
such  showing  shall  be  a  bar  to  the  prosecution ;  and  in  no  case 
where  the  title  to  land  is  involved  shall  a  justice  of  the  peace  have 
cognizance. 

Sec.  655.  If  upon  the  trial,  upon  any  complaint  under  this  act, 
the  justice  or  jury  shall  find  the  defendant  or  defendants,  or  either 
of  them,  guilty  of  the  allegations  of  the  complaint,  said  justice  . 
shall  enter  judgment  for  the  complainant  to  have  restoration  of  the 
premises,  and  sh^U  impose  such  fine,  not  exceeding  one  hundred 
dollars,  considering  all  the  circumstances,  as  he  may  deem  just, 
and  shall  tax  the  costs  for  the  complainant,  and  may  issue  execu- 
tion therefor ;  and  the  said  justice  shall  award  and  issue  a  writ  of 
restitution.  But  if  the  said  justice  or  jury  find  that  the  person 
complained  of  is  not  guilty,  the  justice  shall  tax  the  costs  against 
the  complainant  and  issue  execution  therefor. 

Sbc.  656.  If  the  jury  empanelled  cannot  agree  upon  a  verdict, 
the  justice  may,  with  the  consent  of  the  parties,  discharge  them, 
and  issue  a  venire,  returnable  forthwith,  or  at  some  other  time 
agreed  upon  by  the  parties. 

Sec.  657.     In  all  cases  of  a  verdict  by  tho  justice  or  jury  for 
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the  complainant,  the  damages  shall  be  assessed  as  well  for  the  waste 
and  injury  committed  upon  the  premises  as  for  the  rents  and  profits 
daring  such  detainer ;  and  the  verdict  shall  also  find  the  monthly 
rents  and  profits  of  the  said  premises,  fend  the  complainant  shall  be 
entitled  to  recover  treble  damages  against  the  persons  against  whom 
the  judgment  has  been  rendered,  which  damages  shall  be  assessed 
by  the  justice  or  jury,  and  when  so  assessed  shall  be  trebled  by 
said  justice  and  entered  as  a  judgment  in  the  cause  upon  which 
execution  may  issue. 

Sec.  658.  When  any  person  shall  hold  over  any  lands,  tene- 
ments, or  other  possessions,  after  the  termination  of  the  time  for 
which  they  are  demised  or  let  to  them,  or  to  the  person  under  whom 
they  hold  possession,  or  contrary  to  the  covenants  or  conditions  of 
the  lease  or  agreement  under  which  they  hold,  or  after  any  rent 
shall  become  due  according  to  the  terms  of  the  lease  or  agreement, 
and  shall  remain  unpaid  for  the  space  of  three  days,  in  all  such 
cases,  if  the  lessor,  his  heirs,  executors,  administrators,  assigns, 
agent  or  attorney,  shall  make  demand  in  writing  of  such  tenant 
that  they  shall  deliver  possession  of  the  premises  held  as  aforesaid, 
and  if  such  tenant  shall  refuse  or  neglect  for  the  space  of  three 
days  after  such  demand  to  quit  the  possession  of  such  lands  or  tene- 
ments, or  to  pay  the  rent  thereof  due  and  unpaid,  as  aforesaid, 
upon  complaint  thereof  to  any  justice  of  the  peace  of  the  proper 
county,  the  justice  shall  proceed  to  hear,  try  and  determine  the 
sane  in  the  same  manner  as  in  other  cases  hereinbefore  provided 
.  for,  but  shall  impose  no  fine  in  any  Buch  case  mentioned  in  this 
section. 

Sec.  659.  The  preceding  section  shall  not  extend  to  any  per- 
son who  has  or  shall  have  continued  in  possession  one  year  after 
the  termination  of  the  time  for  which  the  premises  were  demised  or 
leased  or  let  to  them  or  those  under  whom  they  hold  possession,  or 
to  any  person  who  continues  in  possession  three  years  quietly  and 
peaceably. 

Sec.  660.  Every  person  Summoned  as  a  juror,  or  subpoenaed  as 
a  witness,  who  shall  not  appear,  or  who  appearing  shall  refuse  to 
serve  or  jrive  evidence  in  any  prosecution  instituted  under  this  act, 
shall  forfeit  and  pay  for  every  such  default  or  refusal  to  the  use  of 
the  county,  unless  some  reasonable  cause  be  assigned,  such  fine, 
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not  exceeding  twenty  dollars,  as  the  said  justice  shall  think  proper 
to  impose,  and  execution  may  be  issued  therefor. 

Sec.  661.  Appeals  may  be  taken  from  all  judgments  rendered 
under  this  act  to  the  district  court,  under  the  same  rules  and  re- 
strictions as  to  notice,  appeal  bond,  and  other  matters,  as  are  re- 
quired on  appeals  from  justices'  courts  in  other  cases ;  but  in  case 
such  appeal  be  taken  by  the  defendant,  the  undertaking  shall  con- 
tain an  additional  condition,  to  the  effect  that  he  will  pay  to  the 
plaintiff  all  rents,  profits  and  other  damages  that  may  accrue  dur- 
ing the  pendency  of  the  appeal.  If  the  appeal  should  be  decided 
against  him  upon  the  filing  of  the  appeal  bond,  all  proceedings 
shall  be  stayed. 

Sec  662.  Such  appeals  shall  be  tried  in  the  district  court  as 
other  appeals  from  justices'  courts  are  tried. 

Sec.  663.  Amendments  to  the  complaint,  answer,  or  other  pro- 
ceedings in  matters  of  form  only,  may  be  allowed  by  the  justice, 
or  the  district  court,  on  appeal,  at  any  time  before  judgment,  upon 
such  terms  as  may  be  just,  and  all  matters  of  excuse,  justification, 
or  evidences  of  allegations  in  the  complaint,  may  be  given  in  evi- 
dence under  the  answer. 

Sec.  664.  All  rules  and  regulations  relating  to  trial  before 
justices  of  the  peace  in  other  cases,  and  not  inconsistent  with  the 
provisions  of  this  title,  shall  be  applicable,  and  be  observed  in  trials 
arising  under  this  title. 

Sec.  665.  An  act  entitled  an  act  to  regulate  the  proceedings 
in  civil  cases  in  the  courts  of  justice  of  the  Territory  of  Idaho, 
approved  February  1st,  1864,  and  an  act  entitled  an  act  supple- 
mentary to  an  act  entitled  an  act  to  regulate  proceedings  in  civil 
cases  in  courts  of  justice  in  the  Territory  of  Idado,  approved  Feb- 
ruary 4th,  1864,  passed  by  the  legislature  of  Idaho  at  its  first  ses- 
sion, begun  and  held  at  Lewiston  on  the  7th  day  of  December, 
1863,  and  all  other  laws,  or  parts  of  laws,  that  are  inconsistent 
with  this  act,  be  and  the  same  are  hereby  repealed. 

Sec.  666.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

[Approved.] 


CRIMINAL  PRACTICE  ACTS. 


AN  ACT  concerning  Crimes  and  Ptmiahmenta. 

CHAPTER  I. 
Persons  capable  of  committing  Grimes. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
)  of  Montana. 

Sec.  1.  In  every  crime  or  public  offence,  there  must  be  union 
or  joint  operation  of  act  or  intention,  or  criminal  negligence. ' 

Sec  2.  Intention  is  manifested  by  the  circumstances  connected 
with  the  perpetration  of  the  offence  and  the  sound  mind  and  discre- 
tion of  the  person  accused. 

Sec  3.  A  person  shall  be  considered  of  sound  mind  who  is 
neither  an  idiot  or  lunatic,  or  affected  with  insanity,  and  who  hath 
arrived  at  the  age  of  fourteen  years,  or  before  that  age  if  such 
person  know  the  distinction  between  good  and  evil. 

Sec  4.  An  infant  under  the  age  of  fourteen  years  shall,  be 
deemed  incapable  of  knowing  the  distinction  between  good  and  evil 
unless  the  contrary  be  clearly  shown. 

Sec  5.  Any  person  counselling,  advising,  or  encouraging  an 
infant  under  the  age  of  ten  years,  a  lunatic,  or  idiot,  to  commit  any 
offence,  shall  be  prosecuted  for  such  offence,  where  committed  as 
principal,  and  if  found  guilty,  shall  suffer  the  same  punishment 
that  would  have  been  inflicted  on  such  persons  counselling,  advising, 
or  encouraging,  as  aforesaid,  had  he,  she  or  they  committed  the 
offence  directly,  without  the  intervention  of  such  idiot,  lunatic,  or 
infant. 

Sec  6.  A  married  woman,  acting  under  the  threats,  command, 
or  coercion  of  her  husband,  shall  not  be  found  guilty  of  any  crime 
not  punishable  with  death.     Provided,  It  appear  from  all  the  facts 
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and  circumstances  of  the  case,  that  violent  threats,  commands,  or 
coercion  were  used,  and  in  such  case  the  husband  shall  be  prose- 
cuted as  principal,  and  receive  the  same  punishment  as  would  other- 
wise have  been  inflicted  upon  the  wife  if  she  had  been  found  guilty. 

Sec.  7.  Drunkenness  shall  not  be  an  excuse  for  any  crime, 
unless  such  drunkenness  be  occasioned  by  the  fraud,  contrivance, 
or  force  of  some  other  person  or  persons,  for  the  purpose  of  causing 
the  perpetration  of  an  offence ;  in  which  case  the  person  or  persons 
so  causing  said  drunkenness  for  such  malignant  purpose,  shall  be 
considered  principal  or  principals,  and  suffer  the  same  punishment 
as  would  have  been  inflicted  on  the  person  or  persons  committing 
the  offence  if  he.  she,  or  they  had  been  possessed  of  sound  reason 
and  discretion. 

Sec.  8.  All  acts  committed  by  misfortune  or  accident  shall  not 
be  deemed  criminal  where  it.  satisfactorily  appears  that  there  was  no 
evil  design  or  intention,  or  culpable  negligence.      • 

Sec.  9.  A  person  committing  a  crime  not  punishable  with 
death,  under  threats  or  menaces,  which  sufficiently  show  that  his 
or  her  life  was  in  danger,  or  that  he  or  she  had  reasonable  cause  to 
believe,  and  did  believe,  that  his  or  her  life  was  in  danger,  shall 
not  be  found  guilty ;  and  Buch  threats  or  menaces  being  proved  and 
established,  the  person  or  persons  compelling,,  bj  such  threats  or 
menaces,  the  commission  of  the  offence,  shall  be  considered  as  prin- 
cipal or  principals,  and  suffer  the  same  punishment  as  if  he  or  she 
had  perpetrated  the  offence. 


CHAPTER  II. 

Accessory. 

Sec.  10.  An  accessory  is  he  or  she  who  stands  by  and  aids, 
abets  or  assists,  or  who  not  being  present,  aiding,  abetting  or  assist- 
ing, hath  advised  and  encouraged  the  perpetration  of  the  crime. 
He  or  she  who  thus  aids,  abets,  or  assists,  advises  or  encourages, 
shall  be  deemed  and  considered  as  principals,  and  punished  accord- 
ingly. 

Sec.  11.  An  accessory  after  the  fact,  is  a  person  who,  after 
full  knowledge  that  a  crime  has  been  committed,  conceals  it  from 
the  magistrate,  or  harbors  and  protects  the  person  charged  with,  or 
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found  guilty  of  the  crime.  Any  person  being  found  guilty  of  being 
an  accessory  after  the  (act,  shall  be  imprisoned  for  any  term  not 
exceeding  two  years,  and  fined  in  any  sum  not  exceeding  five  thous- 
and dollars,  to  be  regulated  by  the  circumstances  of  the  case  and 
the  enormity  of  the  crime. 


CHAPTER  IH. 
Witnesses. 

Sko.  12.  The  party  or  parties  injured  shall  in  all  cases  be  com- 
petent witnesses ;  the  credibility  of  all  such  witnesses  shall  be  left 
to  the  jury,  as  in  other  cases.  In  all  cases  where  two  or  more  per* 
sons  are  jointly  or  otherwise  concerned  in  the  commission  of  any 
crime  or  misdemeanor,  either  of  such  •persons  may  be  sworn  as  a 
witness  against  another  in  relation  to  such  crime  or  misdemeanor; 
but  the  testimony  given  by  such  witness  shall  in  no  instance  be 
used  against  himself  in  any  criminal  prosecution ;  and  any  person 
may  be  compelled  to  testify  as  provided  in  this  section. 

Sec.  18.  No  black  or  mulatto  person,  or  Indian  or  Chinese, 
shall  be  permitted  to  give  evidence  in  favor  of  or  against  any  white 
person.  Every  person  who  shall  have  one-eighth  part  or  more  of 
negro  blood  shall  be  deemed  a  mulatto ;  and  every  person  who  shall 
have  one-half  of  Indian  blood  shall  be  deemed  an  Indian. 

Sec.  14.  The  solemn  affirmation  of  witnesses  shall  be  deemed 
sufficient  A  false  or  corrupt  affirmation  shall  subject  the  witness 
to  all  the  penalties  and  punishments  provided  for  those  who  commit 
wilful  and  corrupt  perjury. 


CHAPTER  IV. 

Offences  against  the  Persons  of  Individuals. 

Sbc  15.  Murder  is  the  unlawful  killing  of  a  human  being, 
with  malice  aforethought,  either  expressed  or  implied.  The  unlaw- 
ful killing  may  be  effected  by  any  of  the  various  means  by  which 
death  may  be  occasioned. 

Sec.  16.    Express  malice  is  that  deliberate  intention  unlawfully 
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to  take  away  the  life  of  a  fellow-creature,  which  is  manifested  by 
external  circumstances  capable  of  proof. 

Sec.  17.  Malice  shall  be  implied  when  no  considerable  provo- 
cation appears,  or  when  all  circumstances  of  the  killing  show  an 
abandoned  and  malignant  heart.  All  murder  which  shall  be  perpe- 
trated by  means  of  poison,  or  lying  in  wait,  torture,  or  by  any 
other  kind  of  wilful,  deliberate,  and  premeditated  killing,  or  which 
shall  be  committed  in  the  perpetration  or  attempt  to  perpetrate  any 
arson,  rape,  robbery,  or  burglary,  shall  be  deemed  murder  of  the 
first  degree ;  and  all  other  kinds  of  murder  shall  be  deemed  murder 
of  the  second  degree ;  and  the  jury  before  whom  any  person  in- 
dicted for  murder  shall  be  tried  shall,  if  they  find  such  person 
guilty  thereof,  designate  by  their  verdict  whether  it  be  murder  of 
the  first  or  second  degree ;  but  if  such  person  be  convicted  on  con- 
fession in  open  court,  the  opurt  shall  proceed,  by  examination  of 
witnesses,  to  determine  the  degree  of  the  crime,  and  give  sentence 
accordingly.  Every  person  convicted  of  murder  of  the  first  degree 
shall  suffer  death ;  and  every  person  convicted  of  murder  in  the 
second  degree  shall  suffer  imprisonment  in  the  Territorial  prison 
for  a  term  not  less  than  ten  years  and  which  may  be  extended  to 
fife. 

Sec.  18.  Manslaughter  is  the  unlawful  killing  of  a  human 
being  without  malice  express  or  implied,  and  without  any  mixture 
of  deliberation.  It  must  be  voluntary,  upon  a  sudden  heat  of  pas- 
sion caused  by  a  provocation  apparently  sufficient  to  make  the 
passion  irresistible ;  or  involuntary,  in  the  commission  of  an  unlaw- 
ful act,  or  a  lawful  act  without  due  caution  or  circumspection. 

Sec.  19.  In  cases  of  voluntary  manslaughter,  there  must  be  a 
serious  and  highly  provoking  injury  inflicted  upon  the  person  kill- 
ing, sufficient  to  excite  an  irresistible  passion  in  a  reasonable  per- 
son, or  an  attempt  by  the  person  killed,  to  commit  a  serious  personal 
injury  on  the  person  killing. 

Sec.  20.  The  killing  must  be  the  result  of  that  sudden  violent 
impulse  of  passion  supposed  to  be  irresistible ;  for  if  there  should 
appear  to  have  been  an  interval  between  the  assault  or  provocation 
given,  and  the  killing,  sufficient  for  the  voice  of  reason  and  human- 
ity to  be  beard,  the  killing  shall  be  attributed  to  deliberate  revenge, 
and  punished  as  murder. 

Sec.  21.     Involuntary  manslaughter  shall  consist  in  the  killing 
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of  a  human  being  without  any  intent  to  do  so,  in  the  commission  of 
any  unlawful  act,  or  a  lawful  act  which  probably  might  produce 
such  a  consequence  in  an  unlawful  manner:  Provided,  That  when 
such  involuntary  killing  shall  happen  in  the  commission  of  an 
unlawful  act,  which,  in  its  consequences,  naturally  tends  to  destroy 
the  life  of  a  human  being,  or  is  committed  in  the  prosecution  of  a 
felonious  intent,  the  offence  shall  be  deemed  and  adjudged  murder. 

Sec.  22.  Every  person  ^convicted  of  the  crime  of  manslaughter, 
shall  be  punished  by  imprisonment  in  the  Territorial  prison,  for  a 
term  not  exceeding  ten  years. 

Sec.  23.  In  order  to  make  the  killing  either  murder  or  man- 
slaughter, it  is  requisite  that  the  party  die  within  a  year  and  a  day 
after  the  stroke  was  received,  or  the  cause  of  death  administered, 
in  the  computation  of  which  the  whole  of  the  day  on  which  the  act 
was  done  shall  be  reckoned  the  first     4 

Sec.  24.  If  the  injury  be  inflicted  in  one  county  and  the  party 
die  in  another  county,  or  without  the  Territory,  the  accused  shall 
be  tried  in  the  county  where  the  act  was  done,  or  the  cause  of 
death  administered.  If  the  party  killing  shall  be  in  one  county 
and  the  party  killed  be  in  another  county,  at  the  time  the  cause  of 
death  shall  be  administered,  the  accused  may  be  tried  in  either 
county. 

Sec.  25.  Justifiable  homicide  is  the  killing  of  a  human  being 
in  necessary  self-defence,  or  in  defence  of  habitation,  property  or 
person  against  one  who  manifestly  intends  or  endeavors,  by  violence 
or  surprise,  to  commit  a  felony,  or  against  any  person  or  persons, 
who  manifestly  intend  and  endeavor,  in  a  violent,  riotous,  or 
tumultuous  manner,  to  enter  the  habitation  of  another  for  the  pur- 
pose of  assaulting  or  offering  personal  violence  to  any  person  dwell- 
ing or  being  therein. 

Sec.  26.  A  bare  fear  of  any  of  these  offences,  to  prevent  which 
the  homicide  is  alleged  to  have  been  committed,  shall  not  be  suffi- 
cient to  justify  the  killing.  It  must  appear  that  the  circumstances 
were  sufficient  to  excite  the  fears  of  a  reasonable  person,  and  that 
the  party  killing  really  acted  under  the  influence  of  such  fears,  and 
not  in  a  spirit  of  revenge. 

Sec.  27.  If  a  person  kill  another  in  self-defence,  it  must  appear 
that  the  danger  was  so  urgent  and  pressing-  that  in  order  to  save 
his  own  life  or  to  prevent  his  receiving  great  bodily  harm  the  kill- 
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ing  of  the  other  was  absolutely  necessary ;  and  it  must  appear, 
also,  that  the  person  killed  was  the  assailant,  or  that  the  slayer  had, 
really  and  in  good  faith,  endeavored  to  decline  any  farther  struggle 
before  the  fatal  blow  was  given. 

Sec.  28.  If  an  officer  in  the  execution  of  his  office  in  a  criminal 
case,  having  legal  process,  be  resisted  and  assaulted,  he  shall  be 
justified  if  he  kill  the  assailant.  If  an  officer  or  private  person 
attempt  to  take  a  person  charged  with  felony,  and  he  or  they  be 
resisted  in  the  endeavor  to  take  the  person  accused,  and  to  prevent 
the  escape  of  the  accused,  by  reason  of  such  resistance  he  or  she 
be  killed,  the  officer  or  private  person  so  killing  shall  be  justified: 
Provided,  That  such  officer  or  private  person,  previous  to  such 
killing,  shall  have  used  all  reasonable  efforts  to  take  the  accused 
without  success ;  and  that  from  all  probability  there  was  no  pros- 
pect of  being  able  to  prevent  injury  from  such  resistance,  and  the 
consequent  escape  of  such  person. 

Sec.  29.  Justifiable  homicide  may  also  consist  in  unavoidable 
necessity  without  any  will  or  desire,  and  without  any  inadvertency, 
or  negligence  in  the  party  killing.  An  officer  who  in  the  execution 
of  public  justice,  puts  a  person  to  death  in  virtue  of  a  judgment  of 
a  competent  court  of  justice  shall  be  justified.  The  officer  must, 
however,  in  the  performance  of  his  duty,  proceed  according  to  the 
sentence  and  the  law  of  the  land. 

Sec.  80.  Excusable  homicide,  by  misadventure,  is  when  a  per- 
son is  doing  a  lawful  act,  without  any  intention  of  killing,  yet 
unfortunately  kills  another,  as  where  a  man  is  at  werk  with  an  axe, 
and  the  head  flies  off  and  kills  a  by-stander,  or  where  a  parent  is 
moderately  correcting  a  child,  or  a  master  his  servant  or  scholar, 
or  an  officer  punishing  a  criminal,  and  happens  to  occasion  death, 
it  is  only  a  misadventure,  for  the  act  of  correcting  was  lawful ;  but 
if  a  parent  or  master  exceeds  the  bounds  of  moderation,  or  the 
officer  the  sentence  under  which  he  acts,  either  in  the  manner,  the 
instrument,  or  quantity  of  punishment,  and  death  ensue,  it  will  be 
manslaughter,  or  murder,  according  to  the  circumstances  of  the 
case. 

Sec.  31.  All  other  instances  which  stand  upon  the  same  footing 
of  reason  and  justice  as  thodb  enumerated  shall  be  considered  justi- 
fiable or  excusable  homicide. 

Sec.  82.     The  homicide  appearing  to  be  justifiable  or  excusable, 
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the  person  indicted  shall,  upon  his  trial,  be  fully  acquitted  and 
discharged. 

Sec.  83.  The  killing  being  proved,  the  harden  of  proving  cir- 
cumstances of  mitigation,  or  that  justify  or  excuse  the  homicide, 
Will  devolve  on  the  accused,  —  unless  the  proof  on  the  part  of  the 
prosecution  sufficiently  manifest  that  the  crime  committed  only 
amounts  to  manslaughter,  or  that  the  accused  was  justified  or  ex- 
cused in  committing  the  homicide. 

Sec.  84.  If  any  woman  shall  endeavor  privately,  either  by 
herself  or  the  procurement  of  others,  to  conceal  the  death  of  any 
issue  of  her  body  male  or  female,  which,  if  born  alive  would  be  a 
bastard,  so  that  it  may  not  come  to  light,  whether  it  shall  have  been 
murdered  or  not,  every  such  mother,  being  convicted  thereof,  shall 
suffer  imprisonment  in  the  Territorial  prison  for  a  term  not  exceed- 
ing one  year :  Provided^  howzver,  That  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  such  mother  from  being  indicted 
and  punished  for  the  murder  of  such  bastard  child. 

Sec.  85.  If  any  person  shall,  by  previous  appointment,  or 
agreement,  fight  a  duel  with  a  rifle,  shot-gun,  pistol,  bowie-knife, 
dirk,  small-sword,  back-sword,  or  other  dangerous  weapon ;  and  in 
so  doing  shall  kill  his  antagonist,  or  any  person  or  persons,  or  shall 
inflict  such  wound  as  that  the  party  or  parties  injured  shall  die 
thereof  within  one  year  thereafter,  every  such  offender  shall  be 
deemed  guilty  of  murder  in  the  first  degree,  and  upon  conviction 
thereof,  shall  be  punished  accordingly. 

Sec.  86.  IP  any  person  shall  hereafter  challenge  another  to 
fight  a  duel  with  deadly  weapons,  or  in  any  manner  whatever,  the 
probable  issue  of  which  might  result  in  the  death  of  either;  or  if 
any  person  shall  accept  a  challenge  or  agree  to  fight  a  duel,  every 
person  so  offending  shall,  upon  an  action  thereof,  be  rendered  inca- 
pable of  holding  any  office  of  trust  or  profit,  either  civil  or  military, 
under  the  government  of  the  Territory,  and  fined  in  any  sum  not 
exceeding  fi  ve  hundred  dollars. 

Sec.  87.  Any  and  every  person  who  shall  be  present  at  the 
time  of  fighting  any  duel  with  deadly  weapons,  either  as  second, 
aid,  surgeon,  or  spectator,  or  who  shall  advise  or  give  assistance  to 
such  duel,  shall  be  a  coupe  tent  witness  against  any  person  offending 
against  any  of  the  provisions  of  this  act,  and  may  be  compelled  to 
appear  and  give  evidence  before  any  justice  of  the  peace,  grand 
jury,  or  court,  in  the  same  manner  as  other  witnesses,  but  the  teati- 
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many  bo  given  shall  not  be  used  in  any  prosecution  or  proceeding, 
civil  or  criminal,  against  the  person  so  testifying. 

Sec.  38.  If  any  person,  with  or  without  deadly  weapons,  upon 
previous  agreement,  fight  one  with  another,  and  should  death  ensue 
to  any  person  in  such  fight,  or  should  any  person  die  from  an 
injury  received  in  such  fight,  within  one  year  and  a  day,  the  per- 
son or  persons  causing  such  death  shall  be  deemed  guilty  of  murder 
in  the  first  degree,  and  shall  be  punished  accordingly. 

Sec.  39.  That  any  person  in  this  Territory  having,  carrying, 
or  procuring  from  another  person,  any  dirk,  dirk-knife,  sword, 
sword-cane,  pistol,  gun,  or  other  deadly  weapon,  who  shall,  in  the 
presence  of  two  or  more  persons,  draw  or  exhibit  any  of  said  deadly 
weapons,  in  a  rude,  angry,  and  threatening  manner,  not  in  neces- 
sary self-defence,  or  who  shall  in  any  manner  unlawfully  use  the 
same  in  any  fight  or  quarrel,  the  person  or  persons  so  offending, 
upon  conviction* thereof  in  any  criminal  court,  in  any  county  in  this 
Territory,  shall  be  fined  in  any  sum  not  less  than  one  hundred  nor 
more  than  one  thousand  dollars,  or  imprisoned  in  the  Territorial 
prison  not  less  than  one  nor  more  than  twelve  months,  at  the  dis- 
cretion of  the  court,  or  both  such  fine  and  imprisonment,  together 
with  the  costs  of  prosecution,  which  said  costs  shall  in  all  cases  be 
computed  and  collected  in  the  same  manner  as  costs  in  civil  cases. 
All  fines  and  forfeitures  arising  under  the  provisions  of  this  act 
shall  be  paid  in  to  the  county  treasury  of  the  county  wherein  such 
offence  was  committed,  for  county  purposes.  Provided^  neverthe- 
less, That  no  sheriff,  deputy  sheriff,  constable,  marshal,  or  other 
peace  officer,  shall  be  held  to  answer,  under  the  provisions  of  this 
act,  for  drawing  or  exhibiting  any  of  the  weapons  hereinbefore 
mentioned,  while  in  the  lawful  discharge  of  his  or  their  duties.  It 
shall  be  the  duty  of  all  military,  civil,  and  peace  officers  in  this 
Territory  to  be  vigilant  in  carrying  the  provisions  of  this  act  into 
full  force  and  effect,  as  well,  also,  as  all  grand  juries,  or  grand 
jurors,  to  inquire  into  and  make  presentment  of  each  and  every 
offence,  under  this  act,  which  shall  come  under  or  within  their 
knowledge.  It  shall  be  and  is  hereby  made  the  duty  of  all  judges 
in  this  Territory  to  give  this  act  in  charge  to  the  grand  juries  at 
each  term  of  their  respective  courts ;  and  also  to  all  trial  juries 
empanelled  for  the  trial  of  any  of  the  offences  hereinbefore  men- 
tioned in  this  act. 


184  CRIMINAL  PRACTICE   ACTS. 

Sec.  40.  If  any  person  shall  assault  and  beat  another  with  a 
cowhide,  stick  or  whip,  having  at  the  time  in  his  possession  a  pis- 
tol, or  other  deadly  weapon,  with  an  intent  to  intimidate  and  pre- 
vent the  person  assaulted  from  defending  himself,  such  person  shall, 
on  conviction  thereof,  be  imprisoned  in  the  Territorial  prison  not 
less  than  one  nor  more  than  ten  years. 

Sec.  41.  Every  person  who  shall  wilfully  and  maliciously  ad- 
minister, or  cause  to  be  administered  to  or  taken  by  any  person, 
any  poison  or  other  noxious  or  destructive  substance  or  liquid,  with 
the  intention  to  cause  the  death  of  such  person,  and  being  thereof 
duly  convicted,  shall  be  punished  by  imprisonment  in  the  Territo- 
rial prison  for  a  term  not  less  than  ten  years,  and  which  may  ex- 
tend to  life.  And  every  person  who  shall  administer,  or  cause  to 
be  administered,  or  taken,  any  medicinal  substance,  or  shall  use,  or 
cause  to  be  used,  any  instruments  whatever,  with  the  intention  to 
produce  the  miscarriage  of  any  woman  then  beingVith  child,  and 
shall  be  thereof  duly  convicted,  shall  be  punished  by  imprisonment 
in  the  Territorial  prison  for  a  term  not  less  than  two  years  nor  more 
than  five  years.  Provided^  That  no  physician  shall  be  affected  by 
the  last  clause  of  this  section,  who  in  the  discharge  of  his  profes- 
sional duties  deems  it  necessary  to  produce  the  miscarriage  of  any 
woman  in  order  to  save  her  life. 

Sec.  42.  Mayhem  consists  in  unlawfully  depriving  a  human 
being  of  a  member  of  his  or  her  body,  or  disfiguring  or  rendering 
it  useless.  If  any  person  shall  cutout  or  disable  the  tongue,  put 
out  an  eye,  slit  the  nose,  ear,  or  lip,  or  disable  any  limb  or  member 
of  another,  or  shall  voluntarily,  or  on  purpose,  put  out  an  eye  or 
eyes,  every  such  person  shall  be  guilty  of  mayhem.  The  crime  of 
mayhem  shall  be  punishable  by  imprisonment  in  the  Territorial 
prison  for  a  term  not  exceeding  fourteen  years. 

Sec.  43.  Rape  is  the  carnal  knowledge  of  a  female,  forcibly, 
and  against  her  will,  and  a  person  duly  convicted  thereof,  shall  be 
punished  by  imprisonment  in  the  Territorial  prison  for  a  term  not 
less  than  five  years,  and  which  may  be  extended  to  life.  And  any 
person  who  shall  have  carnal  knowledge  of  any  female  child  under 
the  age  of  ten  years  shall  be  adjudged  guilty  of  the  crime  of  rape, 
and  upon  conviction  thereof  shall  be  imprisoned  for  life.  And 
every  person  of  the  age  of  sixteen  years  or  over,  who  shall  have 
carnal  knowledge  of  any  woman  above  the  age  of  ten  years,  with- 
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out  her  consent,  by  administering  to  her  any  substance  or  liquid, 
which  shall  produce  each  stupor  or  imbecility  of  mind,  or  weakness 
of  body,  as  to  prevent  effectual  resistance,  shall  upon  conviction  be 
adjudged  guilty  of  rape,  and  be  punished  by  imprisonment  in  the 
Territorial  prison  for  a  term  not  less  than  ten  years. 

Sec.  44.  The  infamous  crime  against  nature,  either  with  man 
or  beast,  shall  subject  the  offender  to  be  punished  by  imprisonment 
in  the  Territorial  prison  for  a  term  not  less  than  five  years,  and 
which  may  extend  to  life. 

Sec.  45.  An  assault  is  an  unlawful  attempt,  coupled  with  a 
present  ability,  to  commit  a  violent  injury  on  the  person  of  another, 
and  every  person  convicted  thereof  shall  be  fined  in  a  sum  not  less 
than  fifty  nor  more  than  five  hundred  dollars,  or  imprisoned  in  the 
county  jail  not  exceeding  six  months. 

Sec.  46.  An  assault  with  an  intent  to  commit  murder,  rape, 
the  infamous  crime  against  nature,  mayhem,  robbery,  or  grand  lar- 
ceny, shall  subject  the  offender  to  imprisonment  in  the  Territorial 
prison  for  a  term  not  less  than  one  year  nor  more  than  fourteen 
years.  An  assault  with  a  deadly  weapon,  instrument,  or  other 
thing,  with  an  intent  to  inflict  upon  the  person  of  another  a  bodily 
injury,  where  no  considerable  provocation  appears,  or  where  the 
circumstances  of  the  assault  show  an  abandoned  and  malignant 
heart,  shall  subject  the  offender  to  imprisonment  in  the  Territorial 
prison  not  less  than  one  year  nor  more  than  two  years,  or  to  a 
fine  not  less  than  one  thousan'd  nor  more  than  five  thousand  dollars, 
or  to  both  such  fine  and  imprisonment. 

Sec.  47.  Assault  and  battery  is  the  unlawful  beating  of  an- 
other, and  a  person  duly  convicted  thereof  shall  be  fined  in  any 
sum  not  exceeding  one  thousand  dollars,  or  imprisoned  in  the  county 
jail  not  exceeding  one  year. 

Sec.  48.  False  imprisonment  is  an  unlawful  violation  of  the 
personal  liberty  of  another,  and  consists  in  confinement  or  deten- 
tion without  sufficient  legal  authority.  Any  person  convicted  of 
false  imprisonment  shall  pay  all  damages  sustained  by  the  person 
so  imprisoned,  and  be  fined  in  any  sum  not  exceeding  five  thousand 
dollars,  or  imprisoned  in  the  Territorial  prison  for  a  term  not  ex- 
ceeding one  year.      * 

Sec.  49.  Kidnapping  is  the  forcible  abduction  or  stealing  away 
24 
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of  a  man,  woman,  or  child  from  his  or  her  own  home,  and  sending 
or  taking  him  or  her  into  another  county. 

Sec  50.  Every  person  who  shall  forcibly  steal,  take,  or  arrest 
any  man,  woman,  or  child,  either  white  or  colored,  or  any  Indian, 
in  this  Territory,  and  carry  him  or  her  into  another  county,  state, 
or  territory,  or  who  shall  forcibly  take  or  arrest  any  person  or  per- 
sons whomsoever,  with  a  design  to  take  him  or  her  oat  of  this  Terri- 
tory, without  having  established  a  claim  according  to  the  laws  of 
the  United  States,  shall,  upon  conviction,  be  deemed  guilty  $f  kid- 
napping, and  be  punished  by  imprisonment  in  the  Territorial  prison 
for  any  term  not  less  than  one  nor  more  than  ten  years  for  each 
person  kidnapped  or  attemped  to  be  kidnapped. 

Sec  51.  Every  person  who  shall  hire,  persuade,  entice,  decoy, 
or  seduce,  by  false  promises,  misrepresentations,  and  the  like,  any 
negro,  mulatto,  or  colored  person,  or  Indian,  to  go  out  of  this  Ter- 
ritory, or  to  be  taken  or  removed  therefrom  for  the  purpose  and  with 
the  intent  to  sell  such  negro,  mulatto,  colored  person,  or  Indian 
into  slavery  or  involuntary  servitude,  or  otherwise  to  employ  him 
or  her  for  his  or  her  own  use,  or  to  the  use  of  another,  without 
the  free  will  and  consent  of  such  negro,  mulatto,  or  colored  person, 
or  Indian,  shall  be  deemed  to  have  committed  the  crime  of  kidnap- 
ping, and  upon  conviction  thereof  shall  be  punished  as  in  the  next 
preceding  section  specified. 

Sec.  52.  Every  person  who  shall  take  any  woman  unlawfully 
against  her  will,  and  by  force,  menaee,  or  duress,  compel  her  to 
marry  him,  or  to  marry  any  other  person,  or  to  be  defiled,  and  shall 
be  thereof  convicted,  shall  be  punished  by  imprisonment  in  the  Ter- 
ritorial prison  for  a  term  not  less  than  two  nor  more  than  fourteen 
years,  and  the  record  of  such  conviction  shall  operate  as  a  divorce 
to  the  party  so  married. 

Sec.  53.  Every  person*  who  shall  maliciously,  forcibly,  or 
fraudulently,  lead,  take,  or  carry  away,  or  decoy  or  entice  away 
any  child  under  the  age  of  ten  years,  with  intent  to  detain  and 
conceal  such  child  from  the  parent,  guardian,  or  other  person  hav- 
ing the  lawful  charge  of  such  child,  shall,  upon  conviction  thereof, 
be  punished  by  imprisonment  in  the  Territorial  prison  not  exceed- 
ing ten  years,  or  by  a  fine  not  exceeding  five  thousand  dollars,  or 
by  both  such  fine  and  imprisonment.  If  any  father  or  mother  of 
any  child  under  the  age  of  six  years,  or  any  other  person  to  whom 
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such  child  shall  have  been  confided,  shall  expose  such  child  in  a 
street,  field,  or  other  place,  with  intent  wholly  to  abandon  it,  he  or 
she  shall,  upon  conviction,  be  punished  by  imprisonment  in  the 
penitentiary  not  exceeding  five  years,  or  in  the  county  jail  not  less 
than  six  months.  Every  person  who  shall  wilfully  poison  any 
spring,  well,  or  reservoir  of  water,  shall,  upon  conviction  thereof, 
be  punished  by  imprisonment  in  the  Territorial  prison  for  a  term 
not  less  than  one  nor  more  than  ten  years. 

Seo.  54.  If  any  person,  either  verbally  or  by  any  written  or 
printed  communication,  shall  maliciously  threaten  any  injury  to 
the  person  or  property  of  another,  with  intent  thereby  to  extort 
money,  or  any  pecuniary  advantage  whatever,  or  to  compel  the  per- 
son bo  threatened  to  do  any  act  against  his  or  her  will,  he  shall  be 
punished,  upon  conviction  thereof,  by  imprisonment  not  more  than 
one  year  nor  less  than  six  months,  or  by  fine  not  exceeding  five 
hundred  dollars  nor  less  than  one  hundred  dollars,  or  by  both  such 
fine  and  imprisonment. 


CHAPTER  V. 
Offences  against  Habitations  and  other  Buildings. 

Sec.  55.  Every  person  who  shall  wilfully  and  maliciously 
burn,  or  caused  to  be  burned,  in  the  night  time,  any  dwelling-house 
in  which  at  the  time  there  is  some  human  being,  of  which  he  shall 
have  knowledge,  shall  be  deemed  guilty  of  arson  in  the  first  degree, 
and  upon  conviction  thereof  shall  be  punished  with  death. 

Seo.  56.  Every  person  who  shall  wilfully  and  maliciously 
burn,  or  cause  to  be  burned,  any  dwelling  or  building  owned  by 
himself,  or  the  property  of  another,  in  the  night  or  day  time,  wil- 
fully burn,  or  cause  to  be  burned,  any  kitchen,  office,  shop,  barn, 
stable,  storehouse,  warehouse,  or  other  building,  or  stack  or  stacks 
of  grain,  or  standing  crops,  the  property  of  another  person,  or  cor- 
poration, or  any  church,  meeting-house,  school-house,  state- house, 
court-house,  or  other  public  building,  or  any  ship,  vessel,  boat,  or 
other  water  craft,  or  any  bridge  of  the  value  of  fifty  dollars  or 
more,  erected  across  any  of  the  waters  of  this  Territory,  such  per- 
son so  offending  shall  be  deemed  guilty  of  arson  in  the  second  de- 
gree, and  upon  conviction  thereof  shall  be  punished  by  imprison- 
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ment  in  the  Territorial  prison  for  a  term  not  less  than  one  year  nor 
more  than  ten  years ;  and  should  the  life  or  lives  of  any  person  or 
persons  be  lost  in  consequence  of  such  burning,  as  mentioned  in  this 
and  the  preceding  section,  such  offender  shall  be  deemed  guilty  of 
murder  in  the  first  degree,  and  shall  be  indicted  and  punished 
accordingly. 

Sec.  57.  Every  person  who  shall  wilfully  burn,  or  cause  to  be 
burned,  any  building,  or  any  goods,  wares,  merchandise,  or  other 
chattels,  which  shall  be  at  the  time  insured  against  loss  or  damage 
by  fire,  with  intent  to  injure  or  defraud  such  insurer,  whether  the 
same  be  the  property  of  such  person  or  of  any  other,  shall,  upon 
conviction,  be  adjudged  guilty  of  arson  in  the  second  degree,  and 
punished  accordingly. 

Sec.  58.  Every  person  who  shall,  in  the  night  time,  forcibly 
break  and  enter,  or  without  force  (the  doors  and  windows  being 
open),  enter  into  any  dwelling-house,  or  any  other  house  whatever, 
or  tent,  with  intent  to  commit  murder,  rape,  robbery,  mayhem,  lar- 
ceny, or  other  felony,  shall  be  deemed  guilty  of  burglary,  and  upon 
conviction  thereof  shall  be  punished  by  imprisonment  in  the  Terri- 
torial prison  for  a  term  not  less  that  five  nor  more  than  twenty 
years. 


CHAPTER  VI. 

Offences  Against  Property. 

Sec.  59.  Bobbery  Is  the  felonious  and  violent  taking  of  money, 
goods,  or  other  valuable  things,  from  the  person  of  another  by  force 
or  intimidation.  Every  person  guilty  of  robbery  shall  be  punished 
by  imprisonment  in  the  Territorial  prison  for  a  term  not  less  than 
five  years,  and  which  may  be  extended  to  life. 

Sec.  60.  Every  person  who  shall  feloniously  steal,  take,  and 
carry  away,  lead  or  drive  away,  the  personal  goods  or  property  of 
another,  of  the  value  of  fifteen  dollars  or  more,  shall  be  deemed 
guilty  of  grand  larceny;  and  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  Territorial  prison  for  a  term  not 
less  than  one  year,  nor  more  than  fourteen  years. 

Sec.  61.  Every  person  who  shall  feloniously  steal,  take  and 
carry,  lead  or  drive  away,  the  personal  goods  or  property  of  another, 
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under  the  value  of  fifteen  dollars,  shall  be  deemed  guilty  of  petit 
larceny ;  and  upon  conviction  thereof,  shall  be  punished  by  impris- 
onment in  the  county  jail  not  more  than  twelve  months,  or  by  fine 
not  exceeding  five  hundred  dollars,  or  by  both  such  fine  and 
imprisonment. 

Sec  62.  That  every  person  who  shall  feloniously  steal,  take  and 
carry,  lead  or  drive  away,  any  dog,  either  of  the  male  or  female 
kind,  belonging  to  another,  shall  be  deemed  guilty  of  petit  larceny ; 
and  upon  conviction  thereof,  shall  be  punished  by  imprisonment  in 
the  county  jail,  nt>t  more  than  six  months,  or  by  a  fine  not  exceed- 
ing one  hundred  dollars,  or  by  both  such  fine  and  imprisonment. 
In  any  judgment  rendered  for  a  fine  only,  the  judgment  shall  pro- 
vide that  unless  the  same  be  paid  the  defendant  shall  be  imprisoned 
in  the  county  jail  at  the  rate  of  one  day  for  every  two  dollars  of 
the  fine. 

Sec.  63.  Bonds,  promissory  notes,  bank  notes,  bills,  of  ex- 
change or  other  bills,  orders,  drafts,  checks,  receipts,  or  certificates, 
or  warrants  for  or  concerning  money,  goods,  or  property,  due,  or  to 
become  due,  or  to  be  delivered,  or  any  public  security  issued  by  the 
United  States,  or  by  this  Territory,  and  any  deed  or  writing  con- 
taining a  conveyance  of  land,  or  valuable  contract  in  force,  or  any 
release  or  defeasance,  or  any  other  instrument  whatever,  shall  be 
considered  personal  goods  of  which  larceny  may  be  committed,  and 
the  money  due  thereon,  or  secured  thereby,  and  remaining  unsatis- 
fied, or  which,  in  any  event  or  contingency,  might  be  collected 
thereon,  or  the  value  of  the  property  transferred  or  effected  thereby, 
as  the  case  may  be,  shall  be  deemed  the  value  of  the  article  stolen. 

Sec  61.  Every  person,  who  for  his  own  gain,  or  to  prevent  the 
owner  from  again  possessing  his  property,  shall  buy  or  receive 
stolen  goods,  or  anything  the  stealing  of  which  is  declared  to  be 
larceny,  or  property  obtained  by  robbery,  burglary,  or  embezzle- 
ment, knowing  the  same  so  to  have  been  obtained,  shall,  upon  con- 
viction, be  imprisoned  in  the  Territorial  prison  for  a  term  not 
exceeding  five  years,  or  by  a  fine  not  exceeding  one  thousand  dol- 
lars, 6r  by  both  such  fine  and  imprisonment,  and  every  such  person 
may  be  tried,  convicted  and  punished  as  well  before  as  after  the 
trial  of  the  principal.  No  person  convicted  of  the  offences  specified 
in  this  section,  shall  be  condemned  to  imprisonment,  in  the  Territo- 
rial prison,  unless  the  value  of  the  thing  bought  or  received  shall 


190  CRIMINAL  PRACTICE  ACTS. 

amount  to  fifteen  dollars,  but  the  same  shall  be  punished  as  pro* 
vided  in  cases  of  petit  larceny. 

Sec.  65.  All  property  obtained  by  larceny,  robbery,  burglary, 
or  embezzlement,  shall  be  restored  to  the  owner,  and  no  sale, 
whether  in  good  faith  on  the  part  of  the  purchaser,  or  not,  shall 
divest  the  owner  of  his  right  to  such  property.  Such  owner  may 
maintain  his  action  not  only  against  the  felon,  but  against  any  per- 
son  in  whose  possession  be  may  find  the  property. 

Sec.  66.  Every  person  bringing  any  goods  or  property  into 
this  Territory,  taken  by  himself,  or  which  he  knew  was  taken  by 
another,  in  another  Territory  or  State,  by  robbery,  burglary,  em- 
bezzlement, or  larceny,  shall,  upon  reasonable  cause  being  shown 
to  a  magistrate  to  induce  him  to  believe  that  the  accused  has  brought 
such  goods  or  property  into  this  Territory,  taken  in  either  of  the 
ways  aforesaid  in  another  Territory  or  State,  be  committed  to  the 
county  jail,  to  await  a  requisition  from  the  governor  of  the  Terri- 
tory or  State,  whence  such  goods  or  property  were  brought  as 
aforesaid  into  this  Territory :  Provided,  That  such  person  shall 
not  be  detained  in  such  custody  longer  than  a  period  of  eight 
weeks. 

Sec.  67.  Every  person  who  shall  mark  or  brand,  alter  or 
deface  the  mark  or  brand  of  any  horse,  mare,  colt,  jack,  jennet, 
mule,  or  any  one  or  moro  head  of  neat  cattle  or  sheep,  goats,  hogs, 
shoats,  or  pigs,  not  his  or  her  own  property,  but  belonging  to  some 
other  person,  or  oause  the  same  to  be  done,  with  intent  thereby  to 
steal  the  same,  or  to  prevent  identification  thereof  by  the  true 
owner,  shall,  on  conviction  thereof,  be  punished  by  imprisonment 
in  the  Territorial  prison,  for  a  term  not  less  than  six  months  nor 
more  than  five  years. 

Sec.  68.  Every  servant,  officer,  or  person,  employed  in  any 
public  department,  station,  or  office,  of  the  government  of  this  Ter- 
ritory, or  any  county  of  this  Territory,  or  in  any  office  of  a  corpor- 
ate body,  who  shall  embezzle,  steal,  secrete,  or  fraudulently  take, 
or  carry  away,  any  money,  goods,  chattels  effects,  books,  or  book  of 
record  or  of  account,  bond  or  bonds,  promissory  note  or  notes,  bank 
bill  or  notes,  or  any  other  writing  or  security  for  the  payment  of 
money,  or  property,  of  whatever  description  it  may  be,  being  the 
property  of  said  Territory,  county,  or  corporate  body,  shall,  on 
conviction  thereof,  be  punished  by  imprisonment  in  the  Territorial 
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prison,  for  a  period  of  time  noteless  than  one  year,  nor  more  than 
ten  years. 

Sec.  69.  If  any  officer  who  now  is  or  hereafter  may  be  intrusted 
by  law  to  collect,  disburse,  or  receive,  or  safely  keep,  any  money 
or  moneys,  revenue  or  revenues,  belonging  to  this  Territory,  to  the 
school  fund  of  this  Territory,  to  the  school  fund  of  any  county  or 
township  of  any  county  in  this  Territory,  to  any  canal,  turnpike  or 
railroad  fund  of  this  Territory,  or  any  county  thereof,  or  to  any 
fund  for  the  improvement  of  any  public  road  or  roads,  river,  creek, 
or  other  water  cojirse,  bordering  on  or  within  this  Territory,  or  to 
any  other  fund  now  being  or  hereafter  to  be  established  by  law  for 
public  purposes,  and  who  shall  fail  or  refuse  to  pay  over  all  moneys, 
warrants,  bills,  notes  and  orders,  which  any  such  officers  or  persons 
shall  receive  for  disbursement,  and  has  not  disbursed,  or  shall  col- 
lect, or  shall  receive  for  safe  keeping,  belonging  to  this  Territory, 
to  any  county  of  this  Territory,  or  to  any  such  fund  as  aforesaid, 
when  such  officer  or  person  shall  thereto  be  required  by  law,  and 
demand  duly  made  by  the  successor  or  successors,  of  such  officer, 
or  person  in  office,  or  by  the  officer  or  person  to  whom  such  money, 
warrants,  bills,  notes,  or  orders,  ought  by  law  to  be  paid  over,  or 
his  or  their  attorney  or  agent  duly  authorized  in  writing,  signed 
and  acknowledged.  If  such  demand  be  practicable,  every  such  offi- 
cer or  person  shall,  on  conviction,  therefor  be  punished  by  impris- 
onment in  the  Territorial  prison  for  a  term  not  less  than  two  years, 
nor  more  than  five  years:  Provided,  That  no  person  shall  be 
imprisoned  in  the  Territorial  prison  under  this  section,  unless  the 
money  not  paid  over  shall  amount  to  more  than  one  hundred  dollars, 
or  if  it  appear  that  such  failure  or  refusal  shall  be  occasioned  by 
unavoidable  accident  or  loss.  Every  person  convicted  under  the 
provisions  of  this  section  shall  forever  thereafter  be  disqualified 
from  holding  any  office  of  honor,  trust,  or  profit,  in  this  Territory. 

Sec.  70.  That  if  any  officer  of  the  Territory,  or  of  any  county, 
city  or  town,  in  this  Territory,  charged  with  the  safe  keeping, 
transfer,  or  disbursement  of  public  moneys,  shall  convert  to  his  own 
use,  in  any  way  whatever,  or  shall  use  by  way  of  investment  in  any 
kind  of  property  or  merchandise,  or  shall  loan,  with  or  without 
interest,  any  portion  of  the  public  moneys,  bonds,  or  other  evidences 
of  indebtedness  of  the  Territory,  intrusted  to  him  for  safe  keeping, 
transfer,  or  disbursement,  or  any  other  purpose,  every  such  act 
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shall  be  deemed  and  adjudged  to  be  an  embezzlement  of  so  much  of 
such  moneys  as  shall  be  thus  taken,  converted,  invested,  used  or 
loaned,  which  is  hereby  declared  to  be  felony ;  and  the  neglect  or 
refusal  to  pay  over  on  demand  any  public  moneys  in  his  hands  upon 
the  presentation  of  a  draft,  or  order  or  warrant,  drawn  upon  him  by 
the  proper  officer,  or  any  officer  authorized  by  law,  and  signed  by 
such  officer,  or  to  transfer,  or  disburse,  any  such  moneys,  promptly 
according  to  law,  on  the  legal  requirement  of  any  officer  authorized 
to  make  such  requirement,  shall  be  prima  facie  evidence  of  such 
conversion  to  his  own  use  of  the  public  moneys  as  may  be  in  his 
hands.  All  persons  advising,  or  knowingly  or  wilfully  participa- 
ting, in  such  embezzlement,  upon  being  convicted  thereof,  before 
any  court  of  this  Territory,  of  competent  jurisdiction,  shall,  for 
every  such  offence,  forfeit  and  pay  to  the  Territory,  a  fine  equal  to 
the  amount  embezzled,  and  shall  suffer  imprisonment  in  the  Territo- 
rial prison  for  a  term  not  less  than  two  years,  nor  more  than  ten 
years. 

Sec.  71.  Every  person  wh6  shall  fraudulently  or  maliciously 
tear,  burn,  efface,  cut,  or  in  any  way  destroy  any  debt,  lease,  bond, 
will  or  any  other  writing  sealed,  or  any  bank  bill,  or  note,  check, 
warrant  or  certificate,  for  the  payment  of  money  or  other  thing,  or 
the  delivery  of  goods,  or  any  certificate,  or  other  public  security  of 
this  Territory,  or  of  the  United  States,  or  any  State  or  Territory, 
for  the  payment  of  money,  or  any  receipt,  acquittance,  release  or 
defeasance,  discharge  of  any  debt,  suit  or  other  demand,  or  any 
transfer,  or  assurance  of  money,  stock,  goods,  chattels,  or  other 
property,  or  any  letter  of  attorney,  or  other  power,  or  any  day- 
book, or  other  book  of  account,  or  any  agreement  or  contract  what- 
soever, with  intent  to  defraud,  prejudice,  or  injure  any  person,  or 
body  corporate,  shall,  upon  conviction  thereof,  be  punished  by 
imprisonment  in  the  Territorial  prison,  for  a  term  not  less  than  one 
year,  nor  more  than  five  years. 

Sec.  72.  Every  person  who  shall  wilfully  or  maliciously  re- 
move any  monument  of  stone,  wood,  or  other  durable  material, 
erected  for  designating  the  corner,  or  other  point,  or  any  post  or 
stake  fixed  or  driven  into  the  ground  for  the  purpose  of  designating 
a  point  in  a  boundary  of  any  lot  or  tract  of  land,  or  alter  the  marks 
on  any  tree,  post,  or  other  monument,  made  for  the  purpose  of 
designating  any  point,  course,  or  line,  in  the  boundary  of  any  lot 
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or  tract  of  land,  or  shall  cut  down  or  remove  any  tree  upon  which 
any  such  marks  shall  be  made  for  such  purpose,  with  the  intent  to 
destroy  such  marks,  shall,  upon  conviction,  be  adjudged  guilty  of  a 
misdemeanor,  and  punished  by  a  fine  not  less  than  one  hundred, 
nor  more  than  two  thousand  dollars,  or  by  imprisonment  in  the 
county  jail,  for  a  term  not  less  than  one  month,  nor  more  than  one 
year. 

Sbc.  78.  If  any  clerk,  apprentice  or  servant,  or  any  other  per- 
son, whether  bound  or  hired,  to  whom  any  money,  or  goods  or  chat- 
tels, or  other  property,  shall  be  entrusted  by  his  master  or  em- 
ployer, shall  withdraw  himself  from  his  master  or  employer,  and 
go  away  with  the  money,  goods,  chattels,  or  other  property,  or  any 
part  thereof,  with  intent  to  steal  the  same  and  defraud  his  master 
or  employer  thereof,  contrary  to  the  trust  and  confidence  in  him 
reposed  by  his  said  master  or  employer,  or  being  in  the  service  of 
his  said  master  or  employer,  shall  embezzle  the  said  money, 
goods  or  chattels,  or  property,  or  any  part  thereof,  or  otherwise 
shall  convert  the  same  to  his  own  use,  with  like  purpose  to  steal 
the  same,  every  person  so  offending  shall  be  punished  in  the 
manner  prescribed  -by  law  for  feloniously  stealing  property  of  the 
value  of  the  articles  so  taken,  embezzled  or  converted. 

Sec.  74.  If  any  bailee  of  any  money,  goods,  or  property,  shall 
convert  the  same  to  his  own  use,  with  intent  to  steal  the  same,  he 
shall  be  guilty  of  grand  or  petit  larceny,  according  to  the  amount 
of  the  money,  or  value  of  the  goods,  chattels,  or  property  so  con- 
verted, in  the  same  manner  as  if  the  original  taking  had  been  felo- 
nious, and  on  conviction  thereof,  shall  be  punished  accordingly. 

Sec.  75.  If  any  lodger  shall  take  away,  with  intent  to  steal, 
embezzle,  or  purloin,  any  bedding,  furniture,  goods,  or  chattels, 
which  be  is  to  use  in  or  with  his  lodging,  he  shall  be  deemed 
to  be  guilty  of  grand  or  petit  larceny,  according  to  the  value  of  the 
property  so  taken,  and  on  conviction,  shall  be  punished  accordingly. 
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CHAPTER  VII. 

FORGERY   AND   COUNTERFEITING. 

Sec.  76.  Every  person  who  shall  falsely  make,  alter,  forge,  or 
counterfeit,  any  record  or  other  authentic  matter  of  a  public  nature 
or  character,  letters  patent,  deed,  lease,  indenture,  writing  obligatory, 
will,  testament,  codicil,  annuity,  bond  covenant,  bank  bill  or  note, 
post  note,  check,  draft,  bill  of  exchange,  contract,  promissory  note, 
due  bill  for  the  payment  of  money  or  property,  receipt  for  money 
or  property,  power  of  attorney,  any  auditor's  warrant  for  the  pay- 
ment of  money  at  the  treasury,  county  order  or  warrant,  or  request 
for  the  payment  of  money,  or  the  delivery  of  goods  or  chattels  of 
any  kind,  or  for  the  delivery  of  any  instrument  of  writing,  or 
receipt  for  money  or  goods,  or  any  acquittance,  release,  or  dis- 
charge of  any  debt,  account,  suit,  action,  demand,  or  other  thing, 
real  or  personal,  or  any  transfer  of  assurance  of  money,  stock, 
goods,  chattels,  or  other  property  whatever,  or  any  letter  of  attor- 
ney, or  other  power  to  receive  money,  or  to  receive  or  transfer 
stock  or  annuities,  or  to  let,  lease,  dispose  of,  alien  or  convey  any 
goods  or  chattels,  lands  or  tenements,  or  other  estate  real  or  per- 
sonal, or  any  acceptance  or  indorsement  of  any  bill  of  exchange, 
promissory  note,  draft,  order,  or  assignment  of  any  bond,  writing 
obligatory,  or  promissory  note  for  money  or  other  property,  or  Bhall 
counterfeit  or  forge  the  seal  or  handwriting  of  another,  with  an 
intent  to  damage  or  defraud  any  person  or  persons,  body  politic  or 
corporate,  whether  the  said  person  or  persons,  body  politic  or  cor- 
porate, reside  in  or  belong  to  this  Territory  or  not,  or  shall  utter, 
publish,  pass,  or  attempt  to  pass,  as  true  and  genuine,  any  of  the 
above  named  false,  altered,  forged,  or  counterfeited  matters,  as 
above  specified  and  described,  knowing  the  same  to  be  false,  altered, 
forged  or  counterfeited,  with  intent  to  prejudice,  damage  or  defraud 
any  person  or  persons,  body  politic  or  corporate,  whether  the  said 
person  or  persons,  body  politic  or  corporate,  reside  in  this  Territory 
or  not,  every  person  so  offending  shall  be  deemed  guilty  of  forgery, 
and  upon  conviction  thereof,  shall  be  punished  by  imprisonment  in 
the  Territorial  prison  for  a  term  not  less  than  one  year,  nor  more 
than  fourteen  years. 
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Sec.  77.  Every  person  who  shall  counterfeit  any  of  the  species 
of  gold  or  silver  coin  now  current  or  that  shall  hereafter  be  current 
in  this  Territory,  or  shall  pass  or  give  in  payment  such  counterfeit 
ooin,  or  permit,  cause  or  procure  the  same  to  be  uttered,  or  passed, 
with  intention  to  defraud  any  person  or  persons,  body  politic  or 
corporate,  knowing  the  same  to  be  counterfeited,  shall  be  deemed 
guilty  of  counterfeiting,  and  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  Territorial  prison,  for  a  term  not  less 
than  one  year,  nor  more  than  fourteen  years. 

Seo.  78.  Every  person  who  shall  have  in  his  possession,  or 
receive  for  any  other  person,  any  counterfeit  gold  or  silver  coin  or 
coins  of  the  species  now  current  or  hereafter  to  be  current  in  this 
Territory,  with  intention  to  utter  or  pass  the  same,  or  permit,  cause 
or  procure  the  same  to  be  uttered,  or  passed,  with  intent  to  defraud 
any  person  or  persons,  body  politic  or  corporate,  knowing  the  same 
to  be  counterfeited,  and  being  thereof  duly  convicted,  shall  be 
punished  by  imprisonment  in  the  Territorial  prison,  for  a  term  not 
less  than  one  year,  nor  more  than  fourteen  years. 

Sec.  79.  That  every  person  who  shall  knowingly  and  wilfully 
forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or  counter- 
feited, upon  any  goods,  wares  or  merchandise,  the  private  stamps 
or  labels  of  any  mechanic  or  manufacturer,  with  intent  to  defraud 
the  purchasers  or  manufacturers  of  any  goods,  wares  or  merchan- 
dise whatsoever,  shall,  on  conviction  thereof,  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  punished  by  imprisonment  in  the  county 
jail  for  a  term  not  exceeding  six  months,  or  by  a  fine  not  less  than 
three  hundred  nor  more  than  six  hundred  dollars. 

Sec.  80.  That  any  person  who  shall  sell  any  goods,  wares  or 
merchandise,,  having  thereon  any  forged  or  counterfeited  stamps  or 
labels,  purporting  to  be  stamps  or  labels  of  any  mechanic  or  manu- 
facturer, knowing  the  same  to  be  forged  or  counterfeited,  without 
disclosing  the  fact  to  the  purchaser,  shall,  on  conviction  thereof,  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  by  impris- 
onment in  the  county  jail,  for  a  term  not  exceeding  six  months,  or 
by  a  fine  not  less  than  three  hundred  dollars,  nor  more  than  six 
hundred  dollars. 

Sec.  81.  Every  person  who  shall  have  in  his  possession,  or 
shall  receive  from  any  other  person,  any  forged  promissory  note  or 
notes,  or  bank  bill  or  bills,  for  the  payment  of  money  or  property, 
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with  intention  to  pass  the  same,  or  procure  the  same  to  be  uttered, 
or  passed,  with  intent  to  defraud  any  person  or  persons,  body  politic 
or  corporate,  whether  such  person  or  persons,  body  politic  or  cor- 
porate, reside  in  or  belong  to  this  Territory  or  not,  knowing  the 
same  to  be  forged  or  counterfeited,  or  shall  have  and  keep  in  his 
possession  any  blank  or  unfinished  note  or  bank  bill  made  in  the 
form  or  similitude  of  any  promissory  note  or  bill  for  payment  of 
money  or  property,  made  to  be  issued  by  any  incorporated  bank  or 
banking  company,  with  intention  to  fill  up  and  complete  such  blank 
and  unfinished  note  or  bill,  or  to  permit,  or  cause,  or  procure  the 
same  to  filled  up  and  completed,  in  order  to  utter  or  pass  the  same, 
or  to  permit,  or  cause,  or  procure  the  same  to  be  uttered  and 
passed,  to  defraud  any  person  or  persons,  body  politic  or  corporate, 
whether  in  this  Territory  or  elsewhere,  shall,  on  conviction  thereof, 
be  punished  by  imprisonment  in  the  Territorial  prison,  for  a  term 
not  less  than  one  year  nor  more  than  fourteen  years. 

Sec.  82.  Every  person  who  shall  make,  pass,  utter,  or  publish, 
with  an  intention  to  defraud  any  other  person  or  persons,  body  pol- 
itic or  corporate,  either  in  this  Territory,  or  elsewhere,  or  with  the 
like  intention  shall  attempt  to  pass,  utter,  or  publish,  or  shall  have 
in  his  possession  with  the  intention  to  utter,  pass,  or  publish  any 
fictitious  bill,  note  or  check  purporting  to  be  the  bill,  note  or  check, 
or  other  instrument  in  writing  for  the  payment  of  money  or  prop- 
erty of  some  bank  corporation,  copartnership,  or  individual,  when 
in  fact  there  shall  be  no  such  bank,  copartnership,  or  individual  in 
existence,  the  said  person  knowing  the  said  note,  bill,  check,  or  in- 
strument in  writing  for  the  payment  of  money  or  property,  to  be 
fictitious,  shall  be  deemed  guilty  of  forgery,  and  on  conviction  thereof 
shall  be  punished  by  imprisonment  in  the  Territorial,  prison  for  a 
term  not  less  than  one  nor  more  than  fourteen  years. 

Sec.  83.  Every  person  who  shall  make,  or  knowingly  have  in 
his  possession,  any  die  or  dies,  plate  or  plates,  or  other  thing  what- 
ever made  use  of  in  counterfeiting  the  coin  now  made  current,  or 
hereafter  to  be  made  current  in  this  Territory,  or  in  counterfeiting 
bank  notes  or  bills,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  Territorial  prison  for  a  term  not  less  than  one 
year  nor  more  than  fourteen  years ;  and  all  such  dies,  plates,  appa- 
ratus, paper,  metal  or  machine  intended  for  the  purpose  aforesaid, 
shall  be  destroyed. 
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Sbc.  84.  On  the  trial  of  any  person  for  forging  any  bill  or  note, 
purporting  to  be  the  bill  or  note  of  some  incorporated  company  or 
bank,  or  for  passing  or  attempting  to  pass,  or  having  in  possession 
with  intent  to  pass,  any  such  forged  bill  or  note,  it  shall  not  be 
necessary  to  prove  the  incorporation  of  such  bank  or  company  by 
the  charter  or  act  of  incorporation,  but  the  same  may  be  proved  by 
general  reputation. 

Sbc.  85.  Persons  of  skill  shall  be  competent  witnesses  to  prove 
that  such  bill  or  note  is  forged  or  counterfeited. 

Sbc.  86  Every  person  who  shall  fraudulently  forge  or  coun- 
terfeit the  seal  of  this  Territory,  or  the  seal  of  any  court  or  pubilc 
officer  by  law  entitled  to  have  and  use  a  seal,  or  seal  of  any  corpo- 
ration, and  shall  make  use  of  the  same,  or  shall  forge  or  counterfeit 
the  signature  of  any  public  officer,  or  seal  of  any  corporation,  or 
shall  unlawfully  and  corruptly,  and  with  evil  intent,  affix  any  of 
the  true  seals  to  any  commission,  deed,  warrant,  pardon,  certificate, 
or  other  writing,  or  who  shall  have  in  his  possession  or  custody  any 
such  counterfeit  seal,  and  shall  wilfully  conceal  the  same,  knowing 
it  to  be  falsely  made  and  counterfeit,  and  shall  thereof  be  con- 
victed, shall  be  punished  by  imprisonment  in  the  Territorial  prison 
for  a  term  not  less  than  one  year  nor  more  than  fourteen  years. 

Sbc.  87.  If  any  person  shall  counterfeit  any  kind  or  species 
of  gold  dust,  or  silver  or  gold  bullion  or  bars,  lumps,  pieces  or  nug- 
gets of  gold  or  silver  of  any  description  whatever,  of  uncoined 
gold  or  silver,  currently  passing  in  this  Territory,  or  shall  utter  or 
put  off  any  kind  of  uncoined  gold  or  silver  mentioned  in  this  sec- 
tion, for  the  purpose  of  defrauding  any  person  or  persons,  body 
politic  or  corporate,  or  shall  make  any  instrument  for  counterfeiting 
any  kind  of  uncoined  gold  or  silver,  as  aforesaid,  knowing  the  pur- 
pose for  which  said  instrument  was  made,  or  shall  knowingly  have 
in  his  possession,  and  secretly  keep  any  instrument  for  the  purpose 
of  counterfeiting  any  kind  of  uncoined  gold  or  silver,  as  aforesaid, 
every  such  person  so  offending  shall  be  deemed  guilty  of  counter- 
feiting, and  upon  conviction  thereof  shall  be  punished  by  imprison- 
ment in  the  Territorial  prison  for  a  term  of  not  less  than  one  year 
nor  more  than  fourteen  years. 

Ssc.  88.  Every  person  who  shall  have  in  his  possession,  or  re- 
ceive for  any  other  person,  any  counterfeit «gold  dust,  silver  or  gold 
bullion  or  bars,  lumps,  pieces,  or  nuggets  of  gold  or  silver  of  any 
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description  whatever  of  uncoined  gold  or  silver,  currently  passing 
in  this  Territory,  .or  entering  hi  any  wise  into  the  circulating  me- 
dium of  this  Territory,  with  the  intention  to  pass,  utter,  or  put  off 
the  same,  or  permit,  cause,  or  procure  to  be  uttered  or  passed,  with 
intention  to  defraud  any  person  or  persons,  body  politic  or  corporate, 
knowing  the  same  to  be  counterfeit,  and  being  thereof  duly  con- 
victed, shall  be  punished  by  imprisonment  in  the  Territorial  prison 
for  a  term  not  less  than  one  year  nor  more  than  fourteen  years. 


CHAPTER  Vin. 

Grimes  and  Offences  against  Public  Justice. 

Sec  89.  Every  person  having  taken  a  lawful  oath  or  made 
affirmation  in  .any  judicial  proceeding,  or  in  any  other  matter  where 
by  law  an  oath  or  affirmation  is  required,  who  shall  swear  or  affirm, 
wilfully,  corruptly,  and  falsely,  in  a  matter  material  to  the  issue  or 
point  in  question,  or  shall  suborn  any  other  person  to  swear  or 
affirm  as  aforesaid,  shall  be  deemed  guilty  of  perjury  or  suborna- 
tion of  perjury,  as  the  case  may  be,  and  upon  conviction  thereof 
shall  be  punished  by  imprisonment  in  the  Territorial  prison  for  a 
term  not  less  than  one  year  nor  more  than  fourteen  years. 

Sec  00.  Every  person  who  by  wilful  and  corrupt  perjury,  or 
surbornation  of  peijury,  shall  procure  the  conviction  and  execu- 
tion of  any  innocent  person,  shall  be  deemed  guilty  of  murder,  and 
upon  conviction  thereof  shall  suffer  the  punishment  of  death. 

Skc.  91.  If  any  person  or  persons  shall,  directly  or  indirectly, 
give  any  sum  of  money,  or  any  other  bribe,  present,  er  reward,  or 
any  promise,  contract,  obligation,  or  security,  for  the  payment  or 
delivery  of  any  money,  present,  reward,  or  any  other  thing,  to  ob- 
"tain  or  procure  the  opinion,  judgment,  or  decree  of  any  judge  or 
justice  of  the  peace,  acting  within  this  Territory,  or  to  corrupt,  in- 
duce, or  influence  such  judge  or  justice  of  the  peace  to  be  more 
favorable  to  one  side  than  the  other,  *in  any  suit,  matter  or  cause, 
pending,  or  to  be  brought  before  him  or  them ;  or  shall  directly  or 
indirectly  give  any  sum  of  money,  present,  or  reward,  or  any 
promise,  contract,  obligation,  or  security  for  the  payment  or  deliv- 
ery of  any  money,  present,  or  reward,  or  any  other  thing,  to  ob- 
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tain,  procure,  or  influence  any  member  of  the  legislative  assembly, 
or  to  incline,  induce,  or  influence  any  such  member  of  the  legisla- 
tive assembly  to  be  more  favorable  to  one  side  than  the  other  on 
any  question,  election,  matter,  or  thing  pending,  or  to  be  brought 
before  the  legislature,  or  either  house  thereof,  the  person  so  giving 
any  money,  bribe,  present,  or  reward,  promise,  contract,  obligation, 
or  security,  with  intent,  and  for  the  purpose  aforesaid,  and  the 
judge,  justice  of  the  peace,  or  member  of  the  legislative  assembly, 
who  shall  accept  or  receive  the  same,  shall  be  deemed  guilty  of 
bribery,  and  on  conviction  shall  be  punished  by  imprisonment  in 
the  Territorial  prison  for  a  term  not  less  than  one  year,  and  shall 
be  disqualified  from  holding  any  office  of  honor,  trust,  or  profit  in 
this  Territory. 

Sec.  92.  If  any  person  shall,  directly  or  indirectly,  give  any 
sum  of  money,  or  any  other  bribe,  present,  or  reward,  or  any 
promise,  contract,  or  security  for  the  payment  of  any  money,  pros* 
ent,  or  reward,  or  any  other  thing,  to  any  judge,  justice  of  the 
peace,  sheriff  coroner,  clerk,  constable,  jailor,  attorney  general,  dis- 
trict or  county  attorney,  member  of  the  legislative  assembly,  or 
other  officer,  ministerial  or  judicial,  or  assessor  (but  euch  fees  as 
are  allowed  by  law),  the  person  so  giving  and  the  officer  so  receiv- 
ing any  money,  bribe,  present,  reward,  promise,  contract,  obliga- 
tion, or  security,  shall  be  deemed  guilty  of  bribery,  and  on  convic- 
tion thereof  shall  be  punished  by  imprisonment  in  the  Territorial 
prison  for  a  term  not  less  than  one  year  nor  more  than  ten  years, 
and  shall  be  disqualified  from  holding  any  office  of  honor,  trust,  or 
profit  in  this  Territory. 

Sbc.  93.  Every  person  who  shall  offer  or  attempt  to  bribe  any 
member  of  the  legislative  assembly,  judge,  justice  of  the  peace, 
sheriff,  coroner,  clerk,  constable,  jailor,  attorney  general,  district 
or  county  attorney,  or  other  ministerial  or  judicial  officer,  or  asses- 
sor, in  any  of  the  eases  mentioned  in  the  preceding  sections ;  and 
every  member  of  the  legislative  assembly,  judge,  justice  of  the 
peace,  sheriff,  coroner,  clerk,  constable,  jailor,  attorney  general, 
district  or  county  attorney,  or  other  ministerial  or  judicial  officer, 
or  assessor,  who  shall  propose  or  agree  to  receive  a  bribe  in  any  of 
the  cases  mentioned  in  either  of  the  two  preceding  sections,  shall  on 
conviction,  be  imprisoned  in  the  Territorial  prison  for  a  term  not 
less  than  five  years  nor  more  than  ten  years,  and  shall  be  disquali- 
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sentenced  to  the  same  punishment  that  would  have  been  inflicted  on 
the  person  so  set  at  liberty  or  rescued. 

Sec.  101.  If  any  person  shall  set  at  liberty  or  rescue  any  per- 
son who,  before  conviction,  stands  charged  or  committed  for  any 
capital  offence,  or  any  crime  punishable  in  the  Territorial  prison, 
such  person  so  offending  shall,  on  conviction,  be  fined  in  &ny  sum 
not  exceeding  one  thousand  dollars,  and  imprisoned  in  the  Territo- 
rial prison  not  less  than  one  year  nor  exceeding  ten  years ;  and  if 
the  person  rescued  or  set  at  liberty  stands  charged,  committed,  or 
convicted  of  any  misdemeanor,  or  other  offence  punishable  by  fine 
or  imprisonment,  or  both,  the  person  convicted  of  such  rescue  or 
setting  at  liberty,  shall  suffer  the  same  punishment  that  would  have 
been  inflicted  on  the  person  rescued  or  set  at  liberty,  if  he  or  she 
had  been  found  guilty.  / 

Sec.  102.  If  any  sheriff,  deputy  sheriff,  or  jailor,  or  any  per- 
son employed  by  them  as  a  guard,  shall  fraudulently  contrive,  pro- 
cure, aid,  connive  at,  or  otherwise  voluntarily  suffer  the  escape  of 
any  convict  in  custody,  every  such  person,  on  conviction,  shall  be 
punished  by  imprisonment  in  the  Territorial  prison  not .  less  than 
one  year  nor  more  than  ten  years,  and  fined  in  a  sum  not  exceed- 
ing ten  thousand  dollars. 

Sec.  103.  If  any  person  shall  carry  to  any  convict  imprisoned 
or  in  custody  or  into  any  county  jail,  or  other  place  where  such 
convict  may  be  confined,  any  tool,  weapon,  or  other  aid,  with  in- 
tent to  enable  such  convict  to  escape  such  custody  or  confinement, 
whether  such  escape  be  effected  or  not,  any  person  so  offending,  on 
conviction  thereof,  shall  be  punished  by  a  fine  not  exceeding  five 
thousand  dollars,  or  imprisonment  in  the  Territorial  prison  not  less 
than  one  year  nor  more  than  five  years. 

Sec.  104.  If  any  person  or  persons  shall  rescue  another  in 
lawful  custody,  on  civil  process,  such  person  or  persons  shall,  on 
conviction,  be  fined  in  any  sum  not  exceeding  one  thousand  dollars. 

Sec.  105.  If  any  person  shall  aid  or  assist  a  prisoner,  lawfully 
imprisoned  or  detained  in  custody  for  any  offence  against  this  Ter- 
ritory, or  who  shall  be  lawfully  confined  by  virtue  of  any  civil  pro- 
cess, to  make  his  or  her  escape  from  imprisonment  or  custody, 
though  no  escape  be  actually  made ;  or  if  any  person  shall  convey, 
or  cause  to  be  delivered  to  such  prisoner,  any  disguise,  instrument, 
or  arms  proper  to  facilitate  the  escape  of  such  prisoner,  any  person 
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so  offending,  although  no  escape  or  attempt  to  escape  be  actually 
made,  shall,  on  conviction,  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  and  imprisoned  in  the  Territorial  prison  not  less 
than  one  year  nor  more  than  five  years. 

Sec.  106.  If  any  sheriff,  coroner,  jailor,  keeper  of  a  prison, 
constable,  or  other  officer  or  person  whatever,  having  any  prisoner 
in  bis  legal  custody,  before  conviction,  shall  voluntarily  suffer  or 
permit  such  prisoner  to  escape  or  go  at  large,  every  such  officer  or 
person  so  offending  shall  be  fined  in  any  sum  not  exceeding  five 
thousand  dollars,  and  imprisoned  in  the  Territorial  prison  not  less 
than  one  year  nor  exceeding  five  years :  Provided,  That  if  such 
person  be  in  custody  charged  with  murder,  or  other  capital  offence, 
then  such  officer  or  person  suffering  or  permitting  such  escape  shall 
be  punished  by  imprisonment  in  the  Territorial  prison  for  any  term 
not  less  than  one  year  nor  more  than  ten  years.  A  negligent  es- 
cape of  a  criminal  charged  with  a  criminal  offence,  before  convic- 
tion, from  the  custody  of  any  of  the  aforesaid  officers,  shall  be 
deemed  a  misdemeanor,  and  shall  be  punished  by  imprisonment  in 
the  Territorial  prison  for  a  term  not  less  than  one  year  nor  more 
than  five  years,  or  shall  be  fined  in  a  sum  not  less  than  one  thous- 
and nor  more  than  five  thousand  dollars. 

Sec.  107.  If  any  sheriff,  coroner,  keeper  of  a  jail,  constable, 
or  other  officer,  shall  wilfully  refuse  to  receive  or  arrest  any  person 
cjiarged  with  a  criminal  offence,  such  sheriff,  coroner,  jailor,  con- 
stable, or  other  officer,  bo  offending,  shall,  on  conviction,  be  fined 
in  any  sum  not  less  than  one  thousand  nor  more  than  five  thousand 
dollars,  and  imprisoned  in  the  Territorial  prison  not  exceeding  five 
years. 

Sec.  108.  Every  person  having  a  knowledge  of  the  actual 
commission  of  any  offence  punishable  by  imprisonment  in  a  county 
jail  or  by  fine,  or  of  any  misdemeanor  or  violation  of  any  statute, 
for  which  any  pecuniary  or  other  penalty  is  or  shall  be  prescribed, 
who  shall  take  any  money,  property,  gratuity,  or  reward,  or  any 
engagement  or  promise  therefor,  upon  any  agreement  or  under- 
standing, expressed  or  implied,  to  compound  or  conceal  any  such 
offence  or  misdemeanor,  or  to  abstain  from  any  prosecution  thereof, 
or  to  withhold  any  evidence  thereof,  shall,  upon  conviction  thereof, 
be  fined  in  any  sum  not  exceeding  five  hundred  dollars,  or  impris- 
oned in  the  county  jail  not  more  than  six  months:     Provided^ 
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sentenced  to  the  same  punishment  that  would  have  been  inflicted  on 
the  person  so  set  at  liberty  or  rescued. 

Sec.  101.  If  any  person  shall  set  at  liberty  or  rescue  any  per- 
son who,  before  conviction,  stands  charged  or  committed  for  any 
capital  offence,  or  any  crime  punishable  in  the  Territorial  prison, 
such  person  so  offending  shall,  on  conviction,  be  fined  in  Any  sum 
not  exceeding  one  thousand  dollars,  and  imprisoned  in  the  Territo- 
rial prison  not  less  than  one  year  nor  exceeding  ten  years ;  and  if 
the  person  rescued  or  set  at  liberty  stands  charged,  committed,  or 
convicted  of  any  misdemeanor,  or  other  offence  punishable  by  fine 
or  imprisonment,  or  both,  the  person  convicted  of  such  rescue  or 
setting  at  liberty,  shall  suffer  the  same  punishment  that  would  have 
been  inflicted  on  the  person  rescued  or  set  at  liberty,  if  he  or  she 
had  been  found  guilty.  / 

Sec.  102.  If  any  sheriff,  deputy  sheriff,  or  jailor,  or  any  per- 
son employed  by  them  as  a  guard,  shall  fraudulently  contrive,  pro- 
cure, aid,  connive  at,  or  otherwise  voluntarily  suffer  the  escape  of 
any  convict  in  custody,  every  such  person,  on  conviction,  shall  be 
punished  by  imprisonment  in  the  Territorial  prison  not .  less  than 
one  year  nor  more  than  ten  years,  and  fined  in  a  sum  not  exceed- 
ing ten  thousand  dollars. 

Sec.  103.  If  any  person  shall  carry  to  any  convict  imprisoned 
or  in  custody  or  into  any  county  jail,  or  other  place  where  such 
convict  may  be  confined,  any  tool,  weapon,  or  other  aid,  with  in- 
tent to  enable  such  convict  to  escape  such  custody  or  confinement, 
whether  such  escape  bo  effected  or  not,  any  person  so  offending,  on 
oonviction  thereof*  shall  be  punished  by  a  fine  not  exceeding  five 
thousand  dollars,  or  imprisonment  in  the  Territorial  prison  not  less 
than  one  year  nor  more  than  five  years. 

Sec.  104.  If  any  person  or  persons  shall  rescue  another  in 
lawful  custody,  on  civil  process,  such  person  or  persons  shall,  on 
conviction,  be  fined  in  any  sum  not  exceeding  one  thousand  dollars. 

Sec.  105.  If  any  person  shall  aid  or  assist  a  prisoner,  lawfully 
imprisoned  or  detained  in  custody  for  any  offence  against  this  Ter- 
ritory, or  who  shall  be  lawfully  confined  by  virtue  of  any  civil  pro- 
cess, to  make  his  or  her  escape  from  imprisonment  or  custody, 
though  no  escape  be  actually  made ;  or  if  any  person  shall  convey, 
or  cause  to  be  delivered  to  such  prisoner,  any  disguise,  instrument, 
or  arms  proper  to  facilitate  the  escape  of  such  prisoner,  any  person 
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so  offending,  although  no  escape  or  attempt  to  escape  be  actually 
made,  shall,  on  conviction,  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  and  imprisoned  in  the  Territorial  prison  not  less 
than  one  year  nor  more  than  five  years. 

Sec.  106.  If  any  sheriff,  coroner,  jailor,  keeper  of  a  prison, 
constable,  or  other  officer  or  person  whatever,  having  any  prisoner 
in  bis  legal  custody,  before  conviction,  shall  voluntarily  suffer  or 
permit  such  prisoner  to  escape  or  go  at  large,  every  such  officer  or 
person  so  offending  shall  be  fined  in  any  sum  not  exceeding  five 
thousand  dollars,  and  imprisoned  in  the  Territorial  prison  not  less 
than  one  year  nor  exceeding  five  years :  Provided,  That  if  such 
person  be  in  custody  charged  with  murder,  or  other  capital  offence, 
then  such  officer  or  person  suffering  or  permitting  such  escape  shall 
be  punished  by  imprisonment  in  the  Territorial  prison  for  any  term 
not  less  than  one  year  nor  more  than  ten  years.  A  negligent  es- 
cape of  a  criminal  charged  with  a  criminal  offence,  before  convic- 
tion, from  the  custody  of  any  of  the  aforesaid  officers,  shall  be 
deemed  a  misdemeanor,  and  shall  be  punished  by  imprisonment  in 
the  Territorial  prison  for  a  term  not  less  than  one  year  nor  more 
than  five  years,  or  shall  be  fined  in  a  sum  not  less  than  one  thous- 
and nor  more  than  five  thousand  dollars. 

Sec.  107.  If  any  sheriff,  coroner,  keeper  of  a  jail,  constable, 
or  other  officer,  shall  wilfully  refuse  to  receive  or  arrest  any  person 
charged  with  a  criminal  offence,  such  sheriff,  coroner,  jailor,  con- 
stable, or  other  officer,  so  offending,  shall,  on  conviction,  be  fined 
in  any  sum  not  less  than  one  thousand  nor  more  than  five  thousand 
dollars,  and  imprisoned  in  the  Territorial  prison  not  exceeding  five 
years. 

Sec.  108.  Every  person  having  a  knowledge  of  the  actual 
commission  of  any  offence  punishable  by  imprisonment  in  a  county 
jail  or  by  fine,  or  of  any  misdemeanor  or  violation  of  any  statute, 
/for  which  any  pecuniary  or  other  penalty  is  or  shall  be  prescribed, 
who  shall  take  any  money,  property,  gratuity,  or  reward,  or  any 
engagement  or  promise  therefor,  upon  any  agreement  or  under- 
standing, expressed  or  implied,  to  compound  or  conceal  any  such 
offence  or  misdemeanor,  or  to  abstain  from  any  prosecution  thereof, 
or  to  withhold  any  evidence  thereof,  shall,  upon  conviction  thereof, 
be  fined  in  any  sum  not  exceeding  five  hundred  dollars,  or  impris- 
oned in  the  county  jail  not  more  than  six  months:     Provided^ 


204  C&MINAL  PRACTICE  ACTS. 

That  this  section  shall  not  apply  to  those  offences  which  may  be 
lawfully  compromised  by  leave  of  the  court. 

Sec.  1 09.  If  two  or  more  persons  shall  conspire,  either  to  com- 
mit any  offence,  or  falsely  and  maliciously  to  indict  another  for  any 
offence,  or  to  procure  another  to  be  charged  or  arrested  for  any  such 
offence,  or  falsely  to  move  or  maintain  any  suit,  or  to  cheat  or  de- 
fraud any  person  of  any  property,  by  any  means  which  if  executed 
would  amount  to  a  cheat,  or  to  obtain  money  or  property  by  false 
pretence,  or  to  cheat  or  defraud  any  person  of  any  property  by  any 
means  which  are  in  themselves  criminal,  or  to  commit  any  act  in- 
jurious to  the  public  health,  to  public  morals,  or  to  trade  or  com- 
merce, or  for  perversion  or  obstruction  of  justice,  or  due  adminis- 
tration of  the  laws,  they  shall,  on  conviction,  be  punished  by  im- 
prisonment in  the  county  jail  not  more  than  six  months,  or  by  a 
fine  of  not  more  than  one  thousand  dollars :  Provided,  That  it 
shall  not  be  necessary,  to  procure  conviction  under  this  section,  to 
prove  any  overt  act  done  in  pursuance  of  such  conspiracy! 

Sec.  110.  If  any  person  shall  wilfully  take  upon  himself  to 
exercise  or  officiate  in  any  office  or  place  of  another,  in  this  Terri- 
tory, without  being  lawfully  authorized  thereto,  he  shall,  upon  con- 
viction thereof,  be  fined  in  any  sum  not  exceeding  one  thousand 
dollars. 

Sec.  111.  Embracery  is  an  attempt  to  influence  a  juror  or 
jurors  corruptly  to  one  side,  by  threat  or  menace,  or  by  promise  or 
persuasion,  entreaty,  money,  or  the  like.  Every  embracer,  who 
shall  directly  or  indirectly  promise  or  offer  to  any  juror,  or  procure 
any  juror  to  take  money,  or  any  other  bribe,  present,  or  reward,  or 
any  contract,  obligation  or  security  for  the  payment  or  delivery  of 
any  money,  present  or  reward,  or  any  other  thing,  or  shall  cor- 
ruptly influence  or  attempt  to  influence  any  juror,  shall,  on  con- 
viction, be  fined  in  a  sum  not  exceeding  five  thousand  dollars,  or 
imprisoned  in  the  Territorial  prison  not  less  than  one  year,  nor 
exceeding  five  years.  Any  juror  convicted  of  taking  any  money, 
present,  reward,  or  any  other  thing,  or  corruptly  being  influenced 
as  aforesaid,  shall  suffer  the  like  imprisonment,  and  be  forever  dis- 
qualified to  act  as  a  juror.  This  section  shall  apply  as  well  to  the 
grand,  as  the  trial  jurors. 

Sec.  112.  If  any  judge,  justice  of  the  peace,  sheriff,  coroner, 
constable,  clerk  or  other  officer,  or  assessor  of  this  Territory,  minis- 
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terial  or  judicial,  shall  wilfully  receive  or  take  any  Tee  or  reward, 
to  do  or  execute  bis  duty  as  such  officer,  except  such  as  is  or  shall 
be  allowed  by  law ;  or  if  any  such  officer  shall  wilfully  or  corruptly 
ask  or  demand  as  a  condition  precedent  to  the  performance  of  his 
duties  as  such  officer,  any  fee  or  reward,  except  such  as  shall  be 
allowed  by  law,  every  such  officer  so  offending  shall  be  deemed 
guilty  of  extortion,  and  on  conviction,  shall  be  fined  in  any  sum 
not  less  than  two  hundred  dollars,  and  not  more  than  one  thousand 
dollars,  and  on  conviction  romoved  from  office. 

Sec.  113.  If  any  justice  of  the  peace,  constable  of  the  same 
township,  shall,  directly  or  indirectly,  purchase  any  judgment  or 
part  thereof,  on  the  docket  of  such  justice,  or  any  docket  in  his 
possession,  he  shall,  upon  conviction  thereof,  be  fined  in  each  offence 
in  any  sum  not  less  than  one  hundred  dollars,  nor  more  than  one 
thousand  dollars. 

Sec.  114.  Every  person  holding  or  receiving  any  office  under 
the  laws*  and  Constitution  of  this  Territory,  who  shall  for  any  re- 
ward or  gratuity,  paid  or  agreed  to  be  paid,  grant  to  another  the 
right  or  authority  to  discharge  any  of  the  duties  of  such  office, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction,  shall 
be  fined  in  any  sum,  not  exceeding  five  thousand  dollars,  and  shall 
forfeit  his  office,  and  be  disabled  from  holding  such  office;  and 
every  person  who  shall  give,  or  make  any  agreement  to  give  any 
reward  or  gratuity,  in  consideration  of  any  such  grant  or  deputation, 
shall,  upon  conviction,  be  fined  in  any  sum  not  less  than  five  hun- 
dred, nor  exceeding  five  thousand  dollars. 

Sec.  115.  If  any  person  shall  knowingly  send  or  deliver  any 
letter  or  writing,  threatening  to  accuse  another  of  a  crime  or  mis- 
demeanor, to  expose  or  publish  any  of  his  infirmities  or  failings, 
with  intent  to  extort  money,  goods,  chattels,  or  other  valuable 
things,  or  threatening  to  maim,  wound,  kill,  or  murder,  or  to  burn 
or  destroy  his  house,  or  other  property ;  or  to  accuse  another  of  a 
crime  or  misdemeanor,  or  to  expose  or  publish  any  of  his  infirmities, 
though  no  money,  goods,  chattels,  or  valuable  thing,  be  demanded, 
such  person  so  offending  shall,  on  conviction,  be  fined  in  any  sum 
not  exceeding  five  hundred  dollars,  and  imprisoned  in  the  county 
jail  not  exceeding  six  mouths. 

Sec.  116.  Every  person  who  shall  wilfully  open  or  read,  or 
cause  to  be  read,  any  sealed  letter  not  addressed  to  himself,  without 
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being  authorized  so  to  do,  either  by  the  writer  of  such  letter,  or  by 
the  person  to  whom  it  is  addressed ;  and  every  person  who  shall 
maliciously  publish  the  whole  or  any  part  of  such  letter,  without 
the  authority  of  the  writer  thereof,  or  of  the  person  to  whom  the 
same  was  addressed,  knowing  the  same  to  have  been  opened,  shall, 
upon  conviction,  be  punished  by  fine  not  exceeding  one  thousand 
dollars. 


CHAPTER  IX. 
Offences  against  the  Public  Peace-  and  Tranquility. 

Sec.  117.  If  any  person  shall  wilfully  and  maliciously  disturb 
the  peace  or  quiet  of  any  neighborhood  or  family,  by  loud  or  un- 
usual noises,  or  by  tumultuous  and  offensive  conduct,  threatening, 
traducing,  quarrelling,  challenging  to  fight,  or  fighting;  every  per- 
son convicted  thereof,  shall  be  fined  in  a  sum  not  exceeding  two 
hundred  dollars,  or  imprisoned  in  the  county  jail  not  exceeding 
two  months. 

Sec.  118.  If  two  or  more  persons  assemble  for  the  purpose  of 
disturbing  the  public  peace  or  committing  any  unlawful  act,  and  do 
not  disperse  on  being  desired  or  commanded  so  to  do  by  a  judge  or 
justice  of  the  peace,  sheriff,  coroner,  constable,  or  other  public  offi- 
cer, the  persons  so  offending  shall,  upon  conviction,  be  severally 
fined  ia  any  sum  not  exceeding  five  hundred  dollars  and  imprisoned 
in  the  county  jail  not  exceeding  six  months. 

Sec  119.  If  two  or  more  persons  shall  by  agreement  fight  in  a 
public  place,  to  the  terror  of  the  citizens  of  this  Territory,  the 
persons  so  offending  shall  be  deemed  guilty  of  an  affray,  and  shall 
be  severally  fined  in  a  sum  not  exceeding  two  hundred  dollars,  and 
imprisoned  in  the  county  jail  not  more  than  one  month. 

Sec.  120.  If  two  or  more  persons  shall  assemble  together  to  do 
an  unlawful  act,  and  separate  without  doing  or  advancing  toward  it, 
such  persons  shall  be  deemed  guilty  of  an  unlawful  assembly,  and 
upon  conviction  thereof,  shall  be  fined  severally  in  a  sum  not  ex- 
ceeding two  hundred  dollars,  or  imprisoned  in  the  county  jail 
not  exceeding  three  months. 

Sec.  121.  If  two  or  more  persons  meet  to  do  an  unlawful  act, 
upon  a  common  cause  of  quarrel,  and  make  advances  toward  it, 
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they  shall  be  deemed  guilty  of  a  riot,  and  on  conviction  shall  be 
severally  fined  in  a  sum  not  exceeding  five  hundred  dollars,  or 
imprisoned  in  the  county  jail  not  exceeding  six  months;  and  if 
two  or  more  persons  shall  actually  do  an  unlawful  act  of  violence, 
either  with  or  without  a  common  cause  of  quarrel,  or  even  do  an 
unlawful  act  in  a  violent,  tumultuous  and  illegal  manner,  they 
shall  be  deemed  guilty  of  a  riot,  and  upon  conviction  thereof,  shall 
be  fined  in  any  sum  not  exceeding  five  hundred  dollars  each,  or  be 
imprisoned  in  the  county  jail  for  any  term  not  exceeding  six 
months,  or  both  such  fine  and  imprisonment 

Sec.  122.  Every  person  who  shall  wilfully  disquiet  or  disturb 
any  congregation,  or  assembly  of  people,  met  for  religious  worship, 
by  making  a  noiie,  or  by  rude  or  indiscreet  behavior,  or  profane 
discourse  within  their  place  of  worship,  or  so  near  the  same  as  to 
disturb  the  order  or  solemnity  of  the  meeting,  or  menace,  threaten, 
or  assault  any  person  there  being,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  punished  by  a  fine  not  less  than  five  hundred  dol- 
lars, or  by  imprisonment  in  the  county  jail  not  exceeding  three 
months. 

Sec.  123.  Every  person  who  shall  erect  or  keep  a  booth,  tent, 
stall,  or  other  contrivance,  for  the  purpose  of  selling  or  otherwise 
disposing  of  any  wine,  or  spirituous  or  fermented  liquors,  or  any 
drinks  of  which  wine,  spirituous  or  fermented  liquors  form  a  part, 
within  one  mile  of  any  camp  or  field  meeting  for  religious  worship, 
during  the  time  of  holding  such  meeting,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  be  punished  by  fine  not  exceeding  five  hundred 
dollars. 

Sec.  124.  If  any  judge,  justice  of  the  peace,  sheriff,  or  other 
officer,  bound  to  preserve  the  public  peace,  shall  have  knowledge  of 
an  intention  on  the  par,t  of  two  persons,  to  fight  with  any  deadly 
weapon  or  weapons,  and  such  officer  shall  not  use  and  exert  his  offi- 
cial authority  to  arrest  the  parties  and  prevent  the  deed,  every  such 
officer  shall  be  fined  in  a  sum  not  exceeding  one  thousand  dollars. 

Sec.  125.  A  libel  is  a  malicious  defamation  expressed  either 
by  printing,  or  by  si^ns  or  pictures,  or  the  like,  intended  to  blacken 
the  memory  of  one  who  is  dead,  or  to  impeach  the  honesty,  integ- 
rity, virtue,  or  reputation,  or  publish  the  natural  defects  of  one 
who  is  alive,  and  thereby  expose  him  or  her  to  public  hatred,  con- 
tempt, or  ridicule.     Every  person,  whether  the  writer  or  publisher, 
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convicted  of  the  offence,  shall  be  fined  in  a  sum  not  exceeding  five 
thousand  dollars,  or  imprisoned  in  the  county  jail,  not  exceeding 
six  months.  In  all  prosecutions  for  libel  the  truth  'may  be  given 
in  evidence  to  the  jury,  and  if  it  shall  appear  to  the  jury,  that  the 
matter  charged  as  libellous  is  true,  and  was  published  with  good 
motives  and  for  justifiable  ends,  the  party  shall  bo  acquitted;  and 
the  jury  shall  have  the  right  to  determine  the  law  and  the  fact 


CHAPTER  X. 

Offences  Against  Public  Morality,  Health,  and  Police. 

Sec.  126.  Bigamy  consists  in  having  two  wives,  or  two  husbands 
at  one  and  the  same  time,  knowing  that  the  former  husband  or 
wife  is  still  alive.  If  any  person  or  persons  witnin  this  Territory, 
being  married,  or  who  shall  hereafter  marry,  do  at  any  time  marry 
any  person  or  persons,  the  former  husband  or  wife  being  alive,  the 
person  so  offending  shall,  on  conviction  thereof,  be  punished  by  a 
fine  not  exceeding  one  thousand  dollars,  and  be  imprisoned  in  the 
Territorial  prison  not  less  than  one  year,  nor  more  than  five  years. 
It  sb all  not  be  necessary  to  prove  either  of  the  said  marriages  by 
the  register,  and  certificate  thereof,  or  other  record  evidence,  but 
the  same  may  be  proved  by  such  evidence  as  is  admissible  to  prove  a 
marriage  in  other  cases ;  and  when  such  second  marriage  shall  have 
taken  place  without  this  Territory,  cohabitation  in  this  Territory, 
after  such  second  marriage,  shall  be  deemed  the  commission  of  the 
crime  of  bigamy.  Nothing  herein  contained  shall  extend  to  any 
person  or  persons  whose  husband  or  wife  shall  have  been  continually 
absent  from  such  person  or  persons  for  the  space  of  five  years 
together  prior  to  the  said  second  marriage,  and  he  or  she  not  know- 
ing such  husband  or  wife  to  bo  living  within  that  time.  Also, 
nothing  herein  contained  shall  extend  to  any  person  that  is,  or  shall 
be,  at  the  time  of  the  second  marriage,  divorced  by  lawful  author- 
ity from  the  bond  of  such  former  marriage,  or  to  any  person,  when 
the  former  marriage  has  been  by  lawful  authority  rendered  void. 

Sec.  127.  If  any  man  or  woman,  being  unmarried,  shall  know- 
ingly marry  the  wife  or  husband  of  another,  such  man  or  woman 
shall,  upon  conviction,  be  fined  not  less  than  one  thousand  dollars, 
or  imprisoned  in  the  Territorial  prison,  not  less  than  one  year, 


LAWS  OF  MONTANA  TERRITORY.  209 

nor  more  than  two  yean.  Any  man  and  woman  who  shall  live 
together  in  an  open  state  of  adultery  or  fornication,  shall  be 
indicted,  and  on  conviction  shall  be  fined  in  any  sum  not  exceeding 
five  hundred  dollars,  or  imprisoned  in  the  Territorial  prison  not 
exceeding  one  year. 

Sec.  123.  Persons  being  within  the  degrees  of  consanguinity 
within  which  marriages  are  declared  by  law  to  be  incestuous  and 
void,  who  shall  intermarry  with  each  other,  or  who  shall  commit 
fornication  or  adultery  with  each  other,  shall,  on  conviction,  be 
punished  by  imprisonment  in  the  Territorial  prison  not  less  than 
one  nor  exceeding  ten  years.  , 

Sec.  129.  If  any  person  shall  obstruct  or  injure,  or  cause  or 
procure  to  be  obstructed  or  injured,  any  public  road  or  highway,  or 
common,  street,  or  alley,  of  any  city,  town,  or  village,  or  any  pub- 
lic bridge  or  causeway,  mill  race,  mill  dam,  or  ditch,  or  public  river 
or  stream,  or  shall  continue  such  obstruction  so  as  to  render  the 
same  inconvenient  or  dangerous  to  pass,  or  shall  erect  or  establish 
any  offensive  trade,  manufacture,  or  business,  or  continue  the  same 
after  it  has  been  erected  or  established,  or  shall  in  any  wise  pollute 
or  obstruct  any  water  course,  lake,  pond,  marsh,  or  common  sewer, 
or  continue  such  obstruction  or  pollution  so  as  to  render  the  same 
offensive  or  unwholesome  to  the  county,  town,  city,  village,  or  neigh- 
borhood thereabouts,  every  person  so  offending  shall,  upon  convic- 
tion, be  fined  not  exceeding  one  thousand  dollars ;  and  every  such 
nuisance  may,  by  order  of  the  court  before  whom  the  conviction 
may  take  place,  or  of  the  district  court,  be  removed  and  abated  by 
the  sheriff  of  the  county. 

Sec.  180.  If  any  person  or  persons  shall  knowingly  sell  any 
flesh  of  any  diseased  animal,  or  other  unwholesome  provisions,  of 
any  poisonous  or  adulterated  drink  or  liquor,  every  person  so  offend- 
ing shall  be  fined  not  more  than  five  hundred  dollars,  or  imprisoned 
in  the  county  jail  not  more  than  six  months. 

Sec.  181.  If  any  person  shall  intentionally  deface  or  obliterate, 
tear  or  destroy,  in  whole  or  in  part,  any  record,  copy,  or  transcript, 
or  extract  from  or  of  any  law  of  the  United  States,  or  of  this  Ter- 
ritory, or  any  proclamation,  advertisement,  or  notification,  set  up 
at  any  place  in  this  Territory,  by  authority  of  any  law  of  the 
United  States,  or  of  this  Territory,  or  by  order  of  any  court,  such 
person,  on  conviction,  shall  be  fined  not  more  than  one  hundred 
27 
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dollars  nor  less  than  twenty  dollars,  or  be  imprisoned  in  the  county 
jail  not  more  than  one  month :  Provided.  This  section  shall  not 
extend  to  defacing,  tearing  down,  obliterating,  or  destroying  any 
law,  proclamation,  publication,  notification,  advertisement  or  order, 
after  the  time  for  which  the  same  was  by  law  to  remain  set  up  shall 
have  expired. 

Sec.  182.  If  any  person  shall  have  found  upon  him  or  her  any 
pick-lock,  crow-key,  bit,  or  other  instrument  or  tool,  with  intent 
feloniously  to  crack  and  enter  into  any  dwelling-house,  store,  shop, 
warehouse,  or  other  building  containing  valuable  property,  or  shall 
be  found  in  any  of  the  aforesaid  buildings,  with  intent  to  steal  any 
money,  goods  and  chattels,  every  person  so  offending  shall,  on  con- 
viction thereof,  be  imprisoned  in  the  Territorial  prison  for  a  term 
not  less  than  one  year  nor  more  than  five  years.  And  if  any  per- 
son shall  have  upon  him  or  her  any  pistol,  gun,  knife,  dirk-knife, 
bludgeon,  or  other  offensive  weapon,  with  intent  to  assault  any  per- 
son,, every  such  person,  on  conviction,  shall  be  fined  not  more  than 
one  hundred  dollars,  or  imprisoned  in  the  county  jail  not  more  than 
three  months. 

Sec.  133.  Every  male  person  above  eighteen  years  of  age,  who 
shall  neglect  or  refuse  to  join  the  posse  comUalus,  or  power  of  the 
county,  by  neglecting  or  refusing  to  aid  and  assist  in  arresting  or 
taking  any  person  or  persons  against  whom  there  may  be  issued 
any  process,  or  by  neglecting  to  aid  or  assist  in  re-taking  any 
person  or  persons  who,  after  being  arrested  or  confined,  may  have 
escaped  from  such  arrest  or  imprisonment,  or  by  neglecting  or  re- 
fusing to  aid  and  assist  in  preventing  any  breach  of  the  peace,  or 
the  commission  of  any  criminal  offence,  being  thereto  lawfully  re- 
quired by  the  sheriff,  deputy  sheriff,  coroner,  constable,  judge, 
justice  of  the  peace,  or  other  officer  concerned  in  the  administration 
of  justice,  shall,  upon  conviction,  be  fined  in  any  sum,  not  less 
than  fifty,  nor  more  than  one  thousand  dollars,  or  shall  be  impris- 
oned in  the  county  jail  for  a  period  of  thirty  days,  or  both  such 
fine  and  imprisonment. 
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CHAPTER  XL 

Offences  Committbd  by  Cheats,   Swindlers,  and  other 
Fraudulent  Persons. 

Sec.  184.  All  and  every  person  who  shall  be  a  party  to  any 
fraudulent  conveyance  of  any  lands,  tenements  or  hereditaments, 
goods  or  chattels,  or  any  right  or  interest  issuing  oat  of  the  same ; 
or  to  any  bond,  suit,  judgment  or  execution,  contract  or  convey- 
ance had,  made  or  contrived  with  intent  to  deceive  and  defraud 
others,  or  to  defeat,  hinder  or  delay  creditors  or  others  of  their  just 
debts,  damages  or  demands ;  or  who,  being  parties  as  aforesaid,  at 
any  time  shall  willingly  put  in  use,  avow,  maintain,  justify  or 
defend  the  same,  or  any  of  them,  as  true,  and  done,  had  or  made  in 
good  faith,  or  upon  good  consideration,  or  shall  alien,  assign  or 
sell  any  of  the  lands,  tenements,  hereditaments,  goods,  chattels,  or 
other  things  before  mentioned,  to  him,  her  or  them  conveyed  as 
aforesaid,  or  any  part  thereof,  he,  she  or  they  so  offending  shall,  on 
conviction  thereof,  be  fined  in  any  sum  not  exceeding  one  thousand 
dollars,  or  imprisonment  in  the  county  jail  not  less  than  six  months. 

Sec.  135.  If  any  person,  by  false  representation  of  his  own 
wealth  or  mercantile  correspondence  and  connections,  shall  obtain  a 
credit  thereby,  and  defraud  any  person  or  persons  of  money,  goods, 
chattels,  or  any  valuable  thing;  or  if  any  person  shall  cause  or 
procure  others  to  report  falsely  of  his  wealth  or  mercantile  charac- 
ter, and  by  thus  imposing  upon  any  person  or  persons  obtain  credit, 
and  thereby  fraudulently  get  into  the#  possession  of  goods,  wares  or 
merchandise,  or  other  valuable  thing,  every  such  offender  shall  be 
deemed  a  swindler,  and  on  conviction  shall  be  sentenced  to  return 
the  property  so  fraudulently  obtained,  if  it  can  be  done,  and  shall 
be  fined  not  exceeding  one  thousand  dollars,  and  imprisonment  in 
the  county  jail  not  more  than  six  months. 

Sec.  186.  If  any  person  or  persons  shall  knowingly  and  de- 
signedly, by  any  false  pretence  or  pretences,  obtain  from  any  other 
person  or  persons  any  chose  in  action,  money,  goods,  wares,  chattels, 
effects  or  other  valuable  thing,  with  intent  to  cheat  or  defraud  any 
such  person  or  persons  of  the  same,  every  person  so  offending  shall 
be  deemed  a  cheat,  and  on  conviction  shall  be  fined  not  exceeding 
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one  thousand  dollars,  and  imprisoned  in  the  ccunty  jail  not  more 
than  six  months,  and  be  sentenced  to  restore  the  property  so  fraud- 
ulently obtained,  if  it  can  be  done. 

Sec.  137.  Any  person  or  persons  after  once  selling,  bartering 
or  disposing  of  any  tract  or  tracts  of  land,  town  lot  or  lots,  or  exe- 
cuting any  bond  or  agreement  for  the  sile  of  lands,  or  town  lot  or 
lots,  who  shall  again  knowingly  or  fraudulently  sell,  barter  or 
dispose  of  the  same  tract  or  tracts  of  land,  or  town  lot  or  lots,  or 
any  part  thereof,  or  shall  knowingly  or  fraudulently  execute  any 
bond  or  agreement  to  sell,  or  barter,  or  dispose  of  the  same  land,  or 
lot  or  lots,  or  any  part  thereof,  to  any  other  person  or  persons,  for 
a  valuable  consideration,  every  such  offender,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  territorial  prison  not  less 
than  one  year,  nor  more  than  five  years. 

Sec.  188.  If  any  person  shall  knowingly  sell  any  goods,  wares, 
or  merchandise,  or  any  valuable  thing,  by  false  weight  or  measure, 
or  shall  knowingly  use  false  measures  at  any  mill  in  taking  toll 
for  grinding  corn,  wheat,  rye,  or  other  grain,  he  or  she  shall  be 
deemed  a  common  cheat,  and  on  conviction,  shall  be  fined  not  ex- 
ceeding two  hundred  dollars,  and  imprisoned  in  the  county  jail  not 
more  than  six  months. 

Sec.  189.  If  any  debtor  shall  fraudulently  remove  his  property 
or  effects  out  of  tbis  TeVritory,  or  shall  fraudulently  sell,  convey, 
assign,  or  conceal  his  property  or  effects,  with  intent  to  defraud, 
binder,  or  delay  his  creditors  of  their  just  rights,  claims,  or  de- 
mands, he  shall,  on  conviction,  be  punished  by  imprisonment  in  the 
county  jail  for  any  term  not  exceeding  six  months,  or  by  fine  not 
exceeding  five  thousand  dollars,  or  by  both  such  fine  and  imprison- 
ment 

Sec  140.  Any  person  against  whom  an  action  is  pending,  or 
against  whom  a  judgment  has  been  rendered,  for  the  recovery  of 
any  personal  property  or  effects,  who  shall  fraudulently  conceal, 
sell,  or  dispose  of  said  property  or  effects,  with  intent  to  hinder, 
delay,  or  defraud  the  person  bringing  such  action,  or  recovering 
such  judgment,  or  shall,  with  such  intent,  remove  such  property  or 
effects  beyond  the  limits  of  the  county  in  which  it  may  be  at  the 
time  of  commencement  of  such  action,  or  the  rendering  of  such 
judgment,  shall,  on  conviction,  be  punished  as  provided  in  the  next 
preceding  section. 
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Sec.  141.  If  any  person  shall  knowingly  have,  keep,  or  use 
any  false  or  fraudulent  scales  or  weights  for  weighing  gold,  or  gold 
dust,  every  person  so  offending  shall  be  fined  in  any  sum  not  ex- 
ceeding one  thousand  dollars  nor  less  than  one  hundred  dollars,  or 
imprisoned  not  more  than  one  year,  or  both,  at  the  discretion  of  the 
court 

Sec.  142  If  any  owner,  manager,  or  agent,  of  any  species  of 
quartz  mill,  arastra  furnace  or  cupell,  employed  in  extracting  gold 
from  quartz,  pyrites,  or  other  minerals,  who  shall  neglect  or  refuse 
to  account  for,  or  pay  over  and  deliver  all  the  proceeds  thereof  to 
the  owner  of  such  quartz,  pyrites,  or  other  minerals,  excepting  such 
portion  of  said  proceeds  as  he  is  entitled  to  in  return  for  his  ser- 
vices, he  shall,  on  conviction,  be  fined  in  any  sum  not  exceeding 
one  thousand  dollars,  or  imprisoned  not  more  than  one  year,  or 
both,  at  the  discretion  of  the  court,  for  each  such  offence. 


CHAPTER  XII. 

Fraudulent  and  Malicious  Mischief. 

Sec.  143.  Every  person  who  shall  wilfully  administer  any 
poison  to  any  cattle  or  domestic  animal,  or  maliciously  expose  any 
poisonous  substance,  with  intent  that  the  same  shall  be  taken  or 
swallowed  by  any  cattle  or  domestic  animal,  shall,  upon  conviction, 
be  punished  by  imprisonment  in  the  Territorial  prison  not  less  than 
one  year  nor  exceeding  ttrree  years,  or  by  fine  not  exceeding  five 
hundred  dollars,  or  by  both  such  fine  and  imprisonment. 

Sec.  144.  Every  person  who  shall  maliciously  kill,  njaim,  or 
wound,  any  horse,  ox,  or  other  domestic  animal,  belonging  to  an- 
other, or  shall  maliciously  or  cruelly  beat  or  torture  any  such  ani- 
mal, whether  belonging  to  himself  or  another,  shall,  upon  convic- 
tion, be  punished  by  fine  not  more  than  five  hundred  dollars,  or  by 
imprisonment  in  the  county  jail  not  exceeding  six  months,  or  by 
both  such  fine  and  imprisonment.  And  every  person  who  shall 
wilfully,  unlawfully,  and  maliciously  destroy,  burn,  cut,  or  other- 
wise injure  any  goods,  chattels,  or  other  property,  of  any  descrip- 
tion whatever,  belonging  to  another,  shall,  upon  conviction,  be 
punished  by  fine  not  leas  than  five  hundred  dollars,  or  by  imprison- 
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ment  in  tbe  county  jail  not  exceeding  six  months,  or  by  both  each 
fine  and  imprisonment. 

Sec.  145.  Every  person  who  shall  maliciously,  unlawfully, 
and  wilfully  break,  destroy,  or  injure  the  door  or  window  of  any 
dwelling-house,  shop,  store,  or  other  house  or  building,  or  sever 
therefrom  any  gate,  fence,  or  inclosure,  or  any  part  thereof,  or  any 
material  of  which  it  is  formed,  or  sever  from  tbe  freehold  any  pro- 
duce thereof,  or  anything  attached  thereto,  or  pull  down,  injure,  or 
destroy  any  gate-post,  railing  or  fence,  or  any  part  thereof,  or  cut 
down,  lap,  girdle,  or  otherwise  injure  or  destroy  any  fruit  or  orna- 
mental or  shade  tree,  being  the  property  of  another,  shall,  on  con- 
viction, be  fined  not  more  than*  two  hundred  dollars,  or  imprisoned 
in  the  county  jail  not  exceeding  six  months. 

Sec.  146.  Every  person  who  shall  wilfully  and  maliciously 
burn  or  injure  any  pile  or  raft  of  wood,  plank,  boards,  or  other 
lumber,  or  any  part  thereof,  or  cut  loose,  or  set  adrift  any  such 
raft,  or  part  thereof,  or  shall  cut,  break,  injure,  sink,  or  set  adrift, 
any  boat,  canoe,  skiff,  or  other  vessel  or  water  craft,  being  the 
property  of  another,  shall,  on  conviction  thereof,  be  punished  by 
fine  not  exceeding  five  hundred  dollars,  or  imprisonment  in  the 
county  jail  not  exceeding  six  months. 

Sec.  147.  Every  person  who  shall  wilfully  and  maliciously 
cut,  break,  injure,  Or  destroy  any  bridge,  milldam,  canal,  flume, 
aqueduct,  reservoir,  or  other  structure  erected  to  create  hydraulic 
power,  or  to  conduct  water  for  mining,  manufacturing,  or  agricul- 
tural purposes,  or  any  embankment  necessary  to  the  same,  or  either 
of  them ;  or  shall  wilfully  or  maliciously  make,  or  cause  to  be 
made,  any  aperture  in  such  dam,  canal,  flume,  aqueduct,  reservoir, 
embankment,  or  structure,  with  intent  to  injure  or  destroy  the 
same,  shall,  on  conviction  thereof,  be  fined  in  any  sum  not  more 
than  one  thousand  dollars,  or  imprisoned  in  the  Territorial  prison 
not  less  than  one  year,  nor  more  than  two  years,  or  both  such  fine 
and  imprisonment. 

Sec.  148.  If  any  person  shall  wilfully  and  intentionally  break 
down,  pull  down,  or  otherwise  destroy  or  injure,  in  whole  or  in  part, 
any  public  jail,  or  other  place  of  confinement,  every  person  so 
offending  shall,  on  conviction,  be  fined  in  any  sum  not  exceeding 
ten  thousand  dollars,  nor  less  than  the  value  of  said  jail,  or  other 
place  of  confinement  so  destroyed,  or  of  such  injury  as  may  have 
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been  done  thereto  by  such  unlawful  act,  and  be  imprisoned  in  the 
Territorial  prison  for  any  term  not  exceeding  five  years  nor  less 
than  one  year. 

Sbc.  149.  If  any  person  or  persons  shall  wilfully  and  inten- 
tionally, or  negligently  or  carelessly  set  on  fire,  or  cause  or  procure 
to  be  set  on  fire,  any  wood,  prairie,  grass,  or  other  land  or  ground 
in  this  Territory,  every  person  so  offending  shall,  on  conviction  be- 
fore any  court  of  competent  jurisdiction,  be  fined  in  any  sum  not 
less  than  two  hundred  nor  more  than  one  thousand  dollars,  or  be 
imprisoned  in  the  county  jail  not  less  than  ten  days  nor  more 
than  six  months,  or  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  jury  trying  the  case :  Provided,  That  this  sec- 
tion shall  not  extend  to  any  person  or  persons  who  shall  set  on  fire 
any  wood,  prairie,  grass,  or  other  lands  adjoining  to  their  own  farm, 
house,  plantation,  or  inclosure,  for  the  necessary  preservation  there- 
of from  accident  or  injury  by  fire,  by  giving  to  his,  her,  or  their 
neighbors  reasonable  notice  of  such  intention. 


CHAPTER  XIIL 

Miscellaneous  Offences. 

Sec.  150.  If  any  person  or  persons,  association,  company,  or 
corporation,  shall  make,  issue,  or  put  in  circulation,  any  bill, 
check,  ticket,  certificate,  promissory  note,  or  the  paper  of  any 
bank,  to  circulate  as  money,  the  said  person  or  persons,  association, 
company  or  corporation,  or  the  person  or  persons  forming  the  same, 
Bhall,  for  the  first  offence,  be  deemed  guilty  of  a  misdemeanor,  and 
for  each  and  every  subsequent  offence,  be  deemed  guilty  of  a  felony, 
and  shall  be  punished  as  hereinafter  provided.  Any  person  or 
persons  who  shall,  upon  indictment,  be  convicted  of  having  violated 
the  provisions  Of  this  act,  shall  be  punished,  for  the  first  offence,  by 
imprisonment  in  the  county  jail,  not  more  than  three  months,  or  by 
fine  not  exceeding  two  thousand  dollars,  or  by  both  such  fine  and 
imprisonment ;  and  for  the  second,  and  every  subsequent  offence, 
shall  be  punished  by  imprisonment  in  the  Territorial  prison  for  a 
term  not  less  than  one  year,  nor  more  than  five  years,  at  the  dis- 
cretion of  the  court  before  whom  such  person  or  persons  may  be 
tried  and  convicted.    It  shall  be  the  duty  of  the  district  attorney 
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for  each  judicial  district  in  the  Territory,  to  prosecute  all  offences 
against  this  act, ;  and  it  shall  be  the  duty  of  the  judges  of  the 
courts  to  give  this  law  in  the  charge  of  the  grand  jury,  who  shall 
inquire  into  and  present  all  violations  thereof. 

Sec.  151.  Any  person  or  persons  who  shall  vend  by  wholesale 
or  retail,  any  spirituous  or  malt  or  vinous  liquors,  or  any  goods, 
wares  or  merchandise,  within  any  county  in  this  Territory,  without 
first  obtaining  a  license  so  to  do,  as  required  by  law,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  in 
any  court  of  competent  jurisdiction,  be  fined  in  any  sum  not  less 
than  twenty-five  dollars  nor  more  than  two  hundred  dollars,  for 
each  and  every  offence.  Any  justice  of  the  peace  of  the  county  in 
which  such  offence  is  charged  to  have  been  committed,  shall  have 
jurisdiction  to  try  and  determine  the  same.  Upon  the  trial  of  any 
criminal  action  provided  for  by  this  act,  the.  defendant  shall  be 
deemed  not  to  have  prccured  any  such  license,  unless  he  prove  the 
contrary  to  the  satisfaction  of  the  court  or  jury  by  whom  the  same 
is  tried.  All  fines  collected  under  this  act  shall  be  paid  into  the 
treasury  of  the  county  in  which  the  conviction  is  had. 


CHAPTER  XIV. 

General  Provisions. 

Sec.  152.  All  offences  recognized  by  the  common  law  as  crimes 
and  not  here  enumerated,  shall  be  punished,  in  case  of  felony  by 
imprisonment  in  the  Territorial  prison  for  a  term  not  less  than  one 
year  nor  more  than  five  years ;  and  in  case  of  misdemeanor  by 
imprisonment  in  the  county  jail  for  a  term  not  exceeding  six 
months  nor  less  than  one  month,  or  by  fine  not  exceeding  five  hun- 
dred dollars,  or  by  both  such  fine  and  imprisonment.  And  when- 
ever any  fine  is  imposed  for  any  felony  or  misdemeanor,  whether 
such  be  by  statute  or  at  common  law,  the  party  on  whom  the  fine 
is  imposed  shall  be  committed  to  the  county  jail,  when  not  sen- 
tenced to  the  Territorial  prison,  until  the  fine  is  paid;  and  he  shall 
be  imprisoned  at  the  rate  of  one  day  for  each  two  dollars  until  such 
fine  is  paid. 

Sec.  158.  Until  a  Territorial  prison  is  provided,  the  county 
jail  of  each  county  shall  be  deemed  the  Territorial  prison. 
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Sec.  154  A  sentence  of  imprisonment  in  the  Territorial  prison 
for  a  term  less  than  life,  suspends  all  civil  rights  of  the  person  so 
sentenced  during  the  term  of  imprisonment,  and  forfeits  all  public 
offices  and  all  private  trusts,  authority  and  powers ;  and  the  person 
sentenced  to  such  imprisonment  for  life  shall  thereafter  be  deemed 
civilly  dead. 

Sec.  155.  When  the  term  "person"  is  used  in  this  act  to 
designate  the  party  whose  property  may  be  the  subject  of  any 
offence,  such  term  shall  be  construed  to  include  the  United  States, 
this  Territory,  or  any  other  Territory  or  State  government,  or 
county,  which  may  lawfully  own  any  property  within  this  Ter- 
ritory, and  all  public  and  private  corporations,  as  well  as  indi- 
viduals. 

Sec.  156.     The  provisions  of  this  act  shall  extend  to  females. 

Sec.  157.  When  any  intent  to  injure,  defraud  or  cheat,  is 
required  by  law  to  be  shown,  in  order  to  constitute  any .  offence, 
it  shall  be  deemed  sufficient  if  such  intent  be  to  injure,  defraud  or 
cheat,  the  United  States,  this  Territory,  or  any  other  State,  Terri- 
tory, or  county,  or  the  government,  or  any  public  office  thereof,  or 
any  county,  city,  or  town,  or  any  corporation,  body  politic,  or 
private  individual. 

Sec.  158.  If  any  person  who  has  been  sentenced  to  confinement 
in  the  Territorial  prison  by  any  court  having  competent  authority 
within  this  Territory,  shall  escape  therefrom,  or  shall  be  charged 
with  murder,  or  the  perpetration  of  any  crime  punishable  with  death, 
the  governor  is  authorized,  upon  satisfactory  evidence  of  the  guilt  of 
the  accused,  to  offer  a  reward  for  his  or  her  apprehension,  which 
reward  shall  not  exceed  the  sum  of  one  thousand  dollars,  and  shall, 
be  paid  out  of  the  Territorial  treasury. 

Sec.  159.  Every  person  who  shall  attempt  to  commit  a  public- 
offence,  and  in  such  attempt  shall  do  any  act  toward  the  commission, 
of  such  offence,  but  shall  fail  in  the  perpetration  thereof,  or  shall, 
be  prevented  or  intercepted  in  executing  the  same,  upon  conviction 
thereof,  in  cases  where  no  provision  is  made  by  law  for  the  punish- 
ment of  such  attempt,  be  punished  as  follows :  First,  If  the  offence 
so  attempted  to  be  committed  be  such  as  is  punishable  by  death,  or 
by  imprisonment  in  the  Territorial  prison  for  a  term  which  may 
extend  to  life,  the  person  convicted  of  such- attempt  shall  be  pun- 
ished by  imprisonment  in  the  Territorial  prison  not  exceeding  ten 
28 
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years.  Second,  If  the  offence  so  attempted  is  a  misdemeanor,  the 
person  so  convicted  shall  be  punished  bj  a  fine  not  exceeding  one- 
half  of  the  largest  amount,  or  )>y  imprisonment  in  the  county  jail 
or  Territorial  prison,  as  the  case  may  be,  for  a  term  not  exceeding 
one-half  the  longest  time  prescribed  by  law,  upon  a  conviction  of 
the  offence  so  attempted.  Third,  If  the  offence  so  attempted  is  a 
felony  not  punishable  by  death  or  imprisonment  which  may  extend 
to  life,  the  person  convicted  of  such  offence  shall  be  punished  by 
imprisonment  in  the  Territorial  prison  not  exceeding  one-half  the 
longest  time  which  may  be  imposed  on  conviction  of  the  offence  so 
attempted. 

Sec.  160.    This  act  shall  take  effect  from  and  after  its  passage. 


AN  ACT  to  regulate  proceedings  in  oriminal  cases  in  the  courts  of  justice  in  the 
Territory  of  Montana. 


CHAPTER  L 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana. 

Sec.  1.  The  following  magistrates  shall  have  power  to  cause  to 
be  kept  all  laws  made  for  the  preservation  of  the  public  peace,  and 
in  the  execution  of  that  power  to  require  persons  to  give  security 
to  keep  the  peace  in  the  manner  herein  provided :  The  judges  of 
the  supreme  court  throughout  the  Territory,  probate  judges  and 
justices  of  the  peace  in  their  respective  counties,  the  mayors  or 
other  officers,  invested  with  judicial  powers,  of  incorporated  cities 
and  towns  within  the  limits  of  such  corporation. 

Sec.  2.  Whenever  complaint  shall  be  made  in  writing,  and 
upon  oath,  to  any  such  magistrate,  that  any  person  has  threatened, 
or  is  about  to  commit  any  offence  against  the  person  or  property  of 
another,  it  shall  be  the  duty  of  such  magistrate  to  examine  such 
complainant,  and  any  witnesses  who  may  be  produced,  on  oath ;  to 
reduce  such  examination  to  writing,  and  cause  the  same  to  be  sub- 
scribed by  the  parties  so  examined. 
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Skc.  8.  If  it  appear  upon  such  examination  that  there  is  rea- 
son to  fear  the  commission  of  any  such  offence  by  the  person  com- 
plained of,  it  shall  be  the  duty  of  the  magistrate  to  issue  a  warrant 
under  his  hand,  with  or  without  seal,  stating  the  complainant's 
name,  and  the  offence  charged,  and  commanding  the  officer  to  whom 
it  is  directed  forthwith  to  arrest  the  person  complained  of  and  bring 
him  before  such  magistrate. 

Sec.  4.  Upon  such  person  being  brought  before  such  magis- 
trate, it  shall  be  his  duty  to  examine  all  witnesses  which  either 
party  may  require  to  be  examined ;  and  if  it  shall  appear  to  the 
satisfaction  of  such  magistrate  that  there  is  reason  to  fear  the  com- 
mission of  such  offence,  be  shall  require  the  person  complained  of 
to  enter  into  a  recognizance  in  such  sum,  not  exceeding  five  thous- 
and dollars,  as  such  magistrate  shall  direct,  with  one  or  more  suf- 
ficient sureties,  conditioned  that  he  will  keep  the  peace  toward  thd 
inhabitants  of  this  Territory,  and  particularly  toward  the  complain? 
ant,  for  such  length  of  time  as  the  magistrate  may  designate,  not 
to  exceed  one  year,  which  bond  shall  be  filed  by  the  magistrate 
with  the  clerk  of  the  district  court  of  the  county  in  which  it  was 
taken,  and  shall  be  by  such  clerk  recorded  in  the  order  book. 

Sec.  5.  If  such  recognizance  be  given,  the  party  complained 
of  shall  be  discharged ;  but  if  he  fail  or  refuse  to  find  surety,  it 
shall  be  the  duty  of  the  magistrate  to  commit  him  to  prison  until 
he  find  the  same,  specifying  in  the  warrant  the  cause  of  commit- 
ment and  the  sum  in  which  surety  was  required. 

Sec.  6.  Any  person  committed  for  not  finding  surety,  as  above 
provided,  may  be  discharged  by  any  magistrate  authorized  to  bind 
to  the  peace  within  the  county,  upon  giving  such  security  as  was 
originally  required  of  such  person. 

Sec.  7.  Every  person  who  in  the  presence  of  any  magistrate 
above  specified,  or  of  any  court  of  record,  shall  make  any  affray, 
or  threaten  to  kill  or  beat  another,  or  to  commit  any  offence  against 
his  person  or  property,  and  all  persons  who  in  the  presence  of  such 
court  or  magistrate  shall  threaten  to  commit  any  offence,  may  be 
ordered  by  such  magistrate  or  court,  without  any  other  proof,  to 
give  such  security  as  above  specified,  and  in  case  of  failure  or  re- 
fusal so  to  do,  he  may  be  committed  in  like  manner  as  hereinbefore 
provided. 

Sec.  8.     Upon  the  violation  of  any  of  the  conditions  of  any 
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bond  taken,  as  herein  provided,  the  district  attorney  may  institute 
suit  therein  in  any  court  having  jurisdiction ;  and  if  the  defendant 
shall  have  been  convicted  of  any  offence  which  would  amount  to  a 
violation  of  such  bond,  the  record  of  such  conviction  shall  be  suf- 
ficient evidence  of  forfeiture  of  such  recognizance. 

Sec.  9.  If  any  person  complained  of  shall  be  discharged  by  the 
magistrate  before  whom  the  examination  is  had,  the  complainant 
may,  in  the  discretion  of  the  magistrate,  be  adjudged  to  pay  the 
costs. 

Sec.  10.     Any  complainant  against  whom  costs  are  adjudged, 
may  appeal  from  such  decision  to  the  district  court  of  the  county  . 
upon  filing  a  bond,  to  be  approved  by  the  magistrate,  that  he  will 
pay  all  costs  that  may  be  awarded  against  him  in  the  district  court 

Sec  11.  The  case  shall  be  heard  in  the  distriot  court,  as  'here- 
inbefore provided  for  trial  of  such  cases,  on  appeal  by  the  defend- 
ant. If  the  defendant  be  in  court,  the  court  may  order  that  he 
enter  into  bonds,  and  if  not  in  court,  may  order  that  a  warrant  be 
issued  for  his  arrest,  and  that  he  be  held  in  custody  until  he  give 
such  bond. 


Local  Jurisdiction  of  Crimes. 

Sec.  12.  Offences  committed  against  the  laws  of  this  Territory 
shall  be  punished  in  the  county  in  which  the  offence  is  committed, 
except  as  may  be  otherwise  provided  by  law. 

Sec.  18.  Every  person  being  without  the  Territory,  commit- 
ting or  consummating  any  offence  by  an  agent  or  other  means  with- 
in the  Territory,  is  liable  to  be  punished  by  the  laws  thereof  in  the 
same  manner  as  if  he  were  present  and  had  commenced  and  con- 
summated the  offence  within  the  Territory. 

Sec.  14.  When  a  crime  has  been  committed  partly  in  one 
county  and  partly  in  another,  or  the  act  or  effects  constituting  or 
requisite  to  the  consummation  of  the  offence  occur  in  two  or  more 
counties,  the  jurisdiction  is  in  either  county. 

Sec  15.  When  a  crime  is  committed  in  this  Territory,  or  on 
the  boundary  thereof,  on  board  a  boat  or  vessel  navigating  a  river, 
or  lying  therein,  the  jurisdiction  is  in  any  county  within  or  border- 
ing on  the  line  of  said  river  on  which  the  offence  is  committed. 
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Sec.  16.  That  the  jurisdiction  of  the  following  cases  is  in  any 
county  in  which  the  offence  was  committed,  or  into  or  oat  of  which 
the  person  upon  whom  the  offence  was  committed  has  been  brought : 
First,  For  forcibly  or  fraudulently  taking,  inveigling  or  kidnapping 
any  negro  or  mulatto,  to  be  sent  out  of  the  Territory  to  be  sold  as 
a  slave  or  held  to  service.  Second,  For  taking  or  enticing  away 
any  female  for  the  purpose  of  prostitution.  Third,  For  taking,  de- 
coying, or  enticing  away  a  child  under  the  age  of  fifteen  years,  with 
intent  to  detain  or  conceal  it  from  its  parents,  guardian,  or  other 
person  having  lawful  charge  of  the  child. 

Sec.  17.  When  property  taken  in  one  county  by  burglary, 
robbery,  larceny,  or  embezzlement,  has  been  brought  into  another 
county,  the  jurisdiction  is  in  either  county. 

Sec.  18.  An  accessory  before  or  after  the  facts  may  be  pun- 
ished in  the  county  where  he  committed  the  offence,  or  in  the  county 
where  the  principal  offence  was  committed. 

Sec.  19.  That  if  any  mortal  wound  is  given,  or  poison  admin- 
istered, in  one  county,  and  death  by  means  thereof  ensues  in  an- 
other, the  jurisdiction  is  in  either  county. 


Limitation  of  Criminal  Actions. 

Ssc.  20.  Prosecutions  for  murder  and  manslaughter  may  be 
commenced  at  any  time  after  the  commission  of  the  offence. 

Sec.  21.  Prosecutions  for  an  offence  must  be  commenced  with- 
in bvx  months  after  its  commission  when  the  penalty  cannot  exceed 
a  fine  of  ten  dollars. 

Sec.  22.  In  all  cases  of  misdemeanor,  prosecutions  therefor 
must  be  commenced  within  three  years  after  its  commission ;  and  in 
cases  of  felony,  except  murder  and  manslaughter,  prosecution  must 
be  commenced  within  five  years. 

Sec.  23.  If  any  person  who  has  committed  an  offence  is  absent 
from  the  Territory,  after  the  commission  thereof,  or  so  conceal  him- 
self that  process  cannot  be  served  upon  him,  the  time  of  the  ab- 
sence or  concealment  is  not  to  be  included  in  computing  the  period 
of  limitation. 
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Arrest  and  Examination  of  Offenders. 

Sec.  24.  For  the  apprehension  of  persons  charged  with  of- 
fences, the  magistrates  mentioned  in  the  first  section  of  this  act 
are  authorized  to  issue  process  to  carry  into  effect  the  provisions  of 
this  chapter. 

Sec.  25.  Upon  complaint  being  made  to  any  such  magistrate 
that  a  criminal  offence  has  been  committed,  he  shall  examine,  on 
oath,  the  complainant,  and  any  witness  produced  by  him,  and  shall 
reduce  the  complaint  to  writing,  and  shall  cause  the  same  to  be 
subscribed  by  the  complainant,  and  if  it  appear  that  any  such  of- 
fence has  been  committed,  the  magistrate  shall  issue  a  warrant, 
reciting  the  substance  of  the  complaint,  and  requiring  the  officer 
to  whom  it  is  directed  forthwith  to  take  the  person  accused  and 
bring  him  before  such  magistrate,  or  before  some  other  magistrate 
of  the  county,  to  be  dealt  with  according  to  law,  and  in  the  same 
warrant  may  require  the  officer  to  summon  such  witnesses  as  shall 
therein  be  named,  to  appear  and  give  evidence  on  the  examination. 

Sec.  26*  Upon  complaint  being  made  to  any  magistrate  of  any 
county  of  this  Territory  that  a  criminal  offence  has  been  committed, 
and  that  the  offender  has  fled  from  the  county  in  which  the  offence 
was  committed,  such  magistrate  shall  issue  a  warrant,  directed  to 
an  officer  of  his  own  county,  requiring  the  offender  to  be  appre- 
hended and  taken  before  some  magistrate  of  the  county  where  the 
offence  was  committed,  to  be  dealt  with  according  to  law. 

Sec.  27.  If  any  person  against  whom  a  warrant  may  be  issued 
for  an  alleged  offence  committed  in  any  county,  shall,  either  before 
or  after  the  issuing  of  such  warrant,  escape  or  be  out  of  the  county, 
the  officer  to  whom  the  warrant  is  directed  may  pursue  and  appre- 
hend the  party  charged  in  any  county  in  this  Territory,  and  for 
that  purpose  may  command  aid  and  exercise  the  same  authority  as 
in  his  own  county. 

Sec.  28.  In  cases  where  the  offence  charged  in  the  warrant  is 
not  punishable  with  death  or  imprisonment  in  the  Territorial  prison, 
if  the  person  requests  that  he  may  be  brought  before  a  magistrate 
of  the  county  in  which  the  arrest  was  made,  for  the  purpose  of  en- 
tering into  a  recognizance,  without  a  trial  or  examination,  the  officer 
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making  the  arrest  shall  take  him  before  a  magistrate  of  that  county, 
who  may  take  from  the  person  arrested  a  recognizance,  with  suf- 
ficient sureties,  for  his  appearance  at  the  court  having  cognizance 
of  the  offence,  and  next  to  be  holden  in  the  county  where  it  shall 
be  alleged  to  have  been  committed,  and  the  party  arrested  shall 
thereupon  be  liberated. 

Sec.  29.  The  magistrate  who  shall  let*  the  person  arrested  to 
bail,  shall  certify  the  fact  upon  the  warrant,  and  shall  deliver  the 
same,  with  the  recognizance  by  him  so  taken,  to  the  person  who 
made  the  arrest,  who  shall  cause  the  same  to  be  delivered,  without 
unnecessary  delay,  to  the  clerk  of  the  court  before  which  the  ac- 
cused was  recognized  to  appear ;  and  on  application  of  the  com- 
plainant the  magistrate  who  issued  the  warrant  shall  cause  such 
witnesses  to  be  summoned  to  the  same  court  as  may  be  by  him 
deemed  necessary. 

Sec.  80.  If  the  magistrate  in  the  county  where  the  arrest  was 
made  shall  refuse  to  admit  to  bail  the  person  so  arrested  and  brought 
before  him,  or  if  no  sufficient  bail  shall  be  offered,  the  person  hav- 
ing him  in  charge  shall  take  him  before  the  magistrate  who  issued 
the  warrant,  or  in  his  absence  before  some  other  magistrate  of  the 
county  in  which  the  warrant  was  issued,  to  be  proceeded  with  ac- 
cording to  law. 

Skc.  31.  When  the  offence  charged  in  any  warrant  is  punish- 
able with  death,  or  imprisonment  in  the  Territorial  prison,  the 
officer  making  the  arrest  in  some  other  county,  shall  convey  the 
prisoner  to  the  county  where  the  warrant  was  issued,  and  he  shall 
be  proceeded  with  in  the  manner  directed  by  law. 

Sec.  82.  Every  person  arrested  by  warrant  for  any  offence 
where  no  other  provision  is  made  for  his  examination  thereon,  shall 
be  brought  before  some  magistrate  of  the  same  county,  and  the 
warrant,  with  the  proper  return  thereon,  signed  by  the  person  who 
made  the  arrest,  shall  be  delivered  to  such  magistrate. 

Sec.  33.  Any  magistrate  may  adjourn  an  examination  or  trial 
pending  before  himself,  from  time  to  time,  as  occasion  shall  require, 
not  exceeding  ten  days  at  one  time,  without  the  consent  of  the  per- 
son charged,  and  to  the  same  or  a  different  place  in  the  county,  as 
be  shall  think  proper ;  and  in  such  case,  if  the  party  is  charged 
with  a  capital  offence,  be  shall  be  committed  in  the  meantime; 
otherwise  he  may  be  recognized  in  a  sum,  and  with  sureties,  to  the 
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satisfaction  of  the  magistrate,  for  his  appearance  for  such  farther 
examination,  and  for  want  of  such  recognizance  he  shall  be  com- 
mitted to  prison. 

Sec.  84.  If  the  person  so  recognized  shall  not  appear  before 
the  magistrate  at  the  time  appointed  for  such  further  examination, 
according  to  the  condition  of  such  recognizance,  the  magistrate  shall 
record  the  default,  and  shall  certify  the  recognizance  with  the  record 
of  such  default,  to  the  district  court;  and  like  proceedings  shall  be 
had  thereon  as  upon  the  breach  of  the  condition  of  a  recognizance 
for  appearance  before  that  court. 

Sec.  35.  When  such  person  shall  fail  to  give  bail,  he  shall  be 
committed  to  prison  by  an  order  under  the  hand  of  the  magistrate, 
stating  concisely  that  he  is  committed  for  further  examination  on  a 
future  day,  to  be  named  in  the  order ;  and  on  the  day  appointed  he 
may  be  brought  before  the  magistrate,  by  his  verbal  order  to  the 
same  officer  by  whom  he  was  committed,  or  by  an  order  in  writing 
to  a  different  person! 

Sec.  36.  The  magistrate  before  whom  any  person  so  brought 
upon  a  charge  of  having  committed  an  offence,  shall,  immediately 
examine  the  complainant  and  the  witnesses  to  support  the  prosecu- 
tion, on  oath,  fa  the  presence  of  the  party  charged,  in  relation  to 
any  matter  connected  with  such  charge;  which  may  be  deemed 
pertincfnt. 

Sec.  87.  After  the  testimony  to  support  the  prosecution,  the 
witnesses  for  the  prisoner,  if  he  have  any,  shall  be  sworn  and 
examined,  and  he  may  be  assisted  by  counsel  in  such  examination, 
and  also  in  the  cross-examination  of  the  witnesses  in  support  of  the 
prosecution. 

Sec.  88.  The  magistrate,  while  examining  any  witness,  may  at 
his  discretion  exclude  from  the  place  of  examination,  all  other  wit- 
nesses ;  he  may  also  if  requested,  or  if  he  see  cause,  direct  the  wit- 
nesses for  or  against  the  prisoner,  to  be  kept  separate  so  that  they 
cannot  converse  with  each  other,  until  they  shall  have  been  exam- 
ined. 

Sec.  39.  The  testimony  of  the  witnesses  examined,  may  be  re- 
duced to  writing  by  the  magistrate,  or  under  his  control,  when  he 
shall  think  it  necessary,  and  shall  be  signed  by  the  witnesses,  if 
required  by  the  magistrate. 

Sec   40.     If  it  shall  appear  to  the  magistrate  upon  the  whole 
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examination,  that  no  offence  has  been  committed,  or  that  there  is 
not  probable  cause  for  charging  the  prisoner  with  the  offence,  he 
shall  be  discharged. 

Sec.  41.  Persons  charged  with  an  offence  punishable  with 
death,  shall  not  be  admitted  to  'bail  when  the  proof  is  positive,  or 
the  presumption  great,  but,  for  all  other  offences,  bail  may  be  taken 
for  such  sums,  as  in  the  opinion  of  the  magistrate,  will  secure  the 
appearance  of  the  person  charged  with  the  offence,  at  the  court 
where  such  person  is  to  be  tried. 

Sec.  42.  If  it  shall  appear  that  an  offence  has  been  committed, 
and  that  there  is  probable  cause  to  believe  the  prisoner  guilty,  and 
if  the  offence  be  bailable  by  the  magistrate,  and  the  prisoner  offer 
sufficient  bail,  it  shall  be  taken,  and  the  prisoner  discharged ;  but 
if  no  sufficient  bail  be  offered,  or  the  offence  be  not  bailable  by  the 
magistrate,  the  prisoner  shall  be  committed  for  trial. 

Sec.  43.  When  the  prisoner  is  admitted  to  bail,  or  committed 
by  the  magistrate,  he  shall  also  bind  by  recognizance  such  wit- 
nesses against  the  prisoner  as  he  shall  deem  material,  to  appear  and 
testify  at  the  next  term  of  court  having  cognizance  of  t^e  offence, 
and  in  which  the  prisoner  is  held  to  answer. 

Sec.  44.  If  any  magistrate  shall  be  satisfied  that  there  is  good 
cause  te  believe  that  any  such  witnesses  will  not  perform  the  con- 
dition of  their,  recognizance,  unless  other  security  be  given,  such 
magistrate  may  order  the  witnesses  to  enter  into  a  recognizance 
with  such  sureties  as  may  be  deemed  necessary  to  insure  their  appear- 
ance at  court 

Sec.  45.  When  any  married  woman  or  minor  is  a  material  wit- 
ness, any  other  person  may  be  allowed  to  recognize  for  the  appear- 
ance of  such  witness ;  or  the  mngistrate  may  in  his  discretion  take 
the  recognizance  of  such  married  woman  or  minor,  in  a  sum  not 
exceeding  fifty  dollars,  which  shall  be  valid  and  binding  in  law, 
notwithstanding  the  disability  of  coverture  or  minority. 

Sec.  46.  All  witnesses  required  to  recognize  either  with  or 
without  sureties,  shall,  if  they  refuse,  be  committed  to  prison  by  the 
magistrate,  there  to  remain  until  they  comply  with  such  order,  or 
be  otherwise  discharged  according  to  law. 

Sec.  47.     Any  judge  of  a  court  of  record,  on  application  of  any 

.  prisoner  committed  for  a  bailable  offence,  may  inquire  into  the  case 

and  admit  such  prisoner  to  bail,  and  any  person  committed  for  not 
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finding  sufficient  sureties  or  refusing  to  give  bail,  may  be  admitted 
to  bail  by  either  of  said  judges  or  by  the  committing  magistrate. 

Sec.  48.  Any  magistrate  to  whom  complaint  is  made,  or  before 
whom  any  prisoner  is  brought,  may  associate  with  himself  one  or 
more  magistrates  of  the  same  county,  and  they  may  together,  exe- 
cute the  powers  and  duties  before  mentioned. 

Sec.  49.  All  examinations  and  recognisances  taken  by  any 
magistrate  as  provided  herein,  shall  be  certified  and  returned  by 
him  to  the  clerk  of  the  court  having  jurisdiction  of  the  offence,  and 
to  which  the  party  charged  is  required  to  f  ppear,  on  or  before  the 
first  day  of  the  next  term  thereof,  and .  if  such  magistrate  shall 
neglect  or  refuse  to  return  the  same,  he  may  be  compelled  forth- 
with by  rule  of  court,  and  in  case  of  disobedience  may  be  punished 
as  for  contempt. 

Sec.  50.  When  any  person  under  recognizances  in  any  crim- 
inal prosecution,  either  to  appear  and  answer,  or  to  prosecute  an 
appeal,  or  to  testify  in  any  court,  shall  fail  to  perform  the  condition 
of  such  recognizance,  his  default  shall  be  recorded,  and  judgment 
entered  against  him,  for  the  amount  of  such  bond,  and  proceedings 
may  be  taken  to  recover  judgment  against  any  or  all  of  the  sureties 
thereto,  in  any  court  having  jurisdiction. 

Seo.  51.  Any  surety  in  sucn  recognizance  may  be  discharged 
from  any  liability  thereon,  at  any  time  before  final  judgment  against 
him,  upon  surrendering  to  the  court  or  the  proper  officer,  the  princi- 
pal in  such  recognizance,  or  by  paying  to  the  clerk  of  the  court 
the  amount  for  which  he  was  bound  as  surety,  with  such  costs  as 
the  courts  shall  direct. 

Sec.  52.  No  action  brought  on  a  recognizance  shall  be  barred 
or  defeated,  nor  shall  judgment  thereon  be  arrested,  by  reason  of 
any  neglect  or  omission  to  note  or  record  the  default  of  any  princi- 
pal or  surety,  at  the  term  when  such  default  happened,  nor  by 
reason  of  any  such  defect  in  the  form  of  the  recognizance,  if  it 
sufficiently  appear  from  the  tenor  thereof,  at  what  court  the  party 
or  witness  was  bound  to  appear,  and  that  the  court,  or  magis- 
trate before  whom  it  was  taken,  was  authorized  by  law  to  re- 
quire and  take  such  recognizance. 
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Grand  Juries  and  their  Proceedings. 

Sec.  58.  The  grand  jury  shall  consist  of  twelve  persons,  one 
of  whom  shall  be  appointed  foreman  by  the  court,  and  the  court 
in  every  case,  where  the  foreman  shall  be  discharged  or  excused, 
on  any  account,  before  the  grand  jury  is  dismissed,  shall  appoint 
another  foreman. 

Sec.  54.  An  oath  or  affirmation  shall,  be  administered  to  the 
grand  jury,  in  substance  as  follows : 

You,  and  each  of  yon  do  solemnly  swear  (or  affirm),  that  you 
will  diligently  inquire  into  and  true  presentment  make,  of  all 
public  offences  against  the  laws  of  this  Territory,  committed  or 
triable  in  this  county,  of  which  you  have  or  can  obtain  legal 
evidence.  You  will  present  no  one  through  hatred,  malice,  or  ill- 
will  ;  nor  leave  any  unpresented  through  fear,  favor  or  affection, 
or  for  any  reward,  or  the  promise  or  hope  thereof,  but  in  all  your 
presentments,  you  will  present  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  according  to  the  best  of  your  skill  and 
understanding.     So  help  you  Gotf. 

Sao.  55.  No  grand  juror  shall  act  as  such,  on  the  investigation 
of  any  charge  against  any  person  held  to  answer  to  a  criminal 
offence,  when  suoh  grand  juror  is  the  prosecutor,  or  a  material  wit- 
ness against  such  person ;  and  it  shall  be  the  duty  of  the  court,  in 
its  charge  to  the  grand  jury,  to  so  charge  them ;  and  for  a  violation 
of  this  section,  any  grand  juror  may  be  proceeded  against  as  for 
contempt 

Sec.  56.  The  foreman  of  every  grand  jury,  from  the  time  of 
his  appointment  to  his  discharge,  shall  be  authorised  to  administer 
any  oath,  declaration  or  affirmation,  in  the  manner  prescribed  by 
law,  to  any  witness  who  shall  appear  before  such  grand  jury  for 
the  purpose  of  giving  evidence  of  any  matter  cognizable  by  them. 

Sec.  57.  Every  grand  jury  may  appoint  one  of  their  number 
ro  be  clerk  thereof,  to  preserve  minutes  of  their  proceedings,  and  of 
the  evidence  given  before  them,  which  minutes  shall  be  given  to  the 
attorney  prosecuting  in  the  county,  when  so  directed  by  the  grand 
jury. 

Sec  58.    Whenever  required  by  any  grand  jury,  it  shall  be  the 
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duty  of  the  attorney  prosecuting  in  the  county,  to  attend  them  for 
the  purpose  of  examining  witnesses  in  (heir  presence,  or  giving 
them  advice  upon  any  legal  matter. 

Sec.  59.  Such  attorney  shall  be  allowed  at  all  times  to  appear 
before  the  grand  jury,  on  his  request,  for  the  purpose  of  giving 
information  relative  to  any  matter  cognizable  by  them,  when  they 
or  he  shall  deem  it  necessary,  but  no  such  attorney,  or  any  other 
officer  or  person  except  the  grand  jurors,  shall  be  permitted  to  be 
present  during  the  expression  of  their  opinions,  or  the  giving  their 
votes,  on  any  matter  before  them.  • 

Sec.  62.  Whenever  required  by  any  grand  jury,  the  foreman 
thereof,  or  the  attorney  prosecuting,  the  clerk  of  the  court  in  which 
such  jury  is  empanelled,  shall  issue  subpoenas  and  other  processes 
to  bring  witnesses  to  testify  before  such  grand  jury. 

Sec.  61.  If  any  witness  duly  summoned  to  appear  and  testify 
before  a  grand  jury,  shall  fail  or  refuse  to  obey,  the  court  shall 
cause  compulsory  process  to  be  issued,  to  enforce  his  attendance, 
and  may  punish  the  delinquent  in  the  same  manner  and  upon  like 
proceedings  as  provided  by  law  for  disobedience  of  a  subpoena  in 
other  cases. 

Sec.  62.  If  any  witness  appearing  before  a  grand  jury,  shall 
refuse  to  testify,  or  answer  interrogatories  in  the  course  of  his  ex- 
amination, the  fact  shall  be  commuuicated  to  the  court,  in  writing, 
jn  which,  the  question  refused  to  be  answered  shall  be  stated,  and 
the  court  shall  thereupon  determine  whether  the  witness  is  bound 
to  answer  or  not,  and  the  grand  jury  shall  be  immediately  informed 
of  the  decision. 

Sec.  68.  If  the  court  determine  that  the  witness  is  bound  to 
answer,  and  he  persist  in  his  refusal  to  testify,  he  shall  be  brought 
before  the  court,  who  shall  proceed  therein,  in  the  same  manner  as 
if  the  witness  had  been  interrogated,  and  refused  to  answer,  in 
open  court 

Sec.  64.  If  any  such  witness  shall  be  committed  for  a  con- 
tempt, on  account  of  his  refusal  to  testify,  and  Bhall  persist  in  such 
refusal  until  the  grand  jury  is  dismissed,  or  until  the  expiration  of 
his  imprisonment,  he  shall  not  be  discharged  from  custody  before 
the  meeting  of  the  next  grand  jury,  when  he  shall  be  again  brought 
before  said  grand  jury,  and  if  he  fail  or  refuse  again,  to  testify,  he 
shall  be  recommitted. 
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Sec.  65.  If  any  offence  be  discovered  or  committed  daring  the 
sitting  of  any  court  after  the  grand  jury  attending  such  court  shall 
be  discharged,  or  if  the  grand  jury  empanelled  is  not  competent  as 
such  to  investigate  the  charge  against  any  person  held  to  answer 
for  the  offence,  such  court  may,  in  its  discretion,  by  an  order,  to  be 
entered  on  its  minutes,  direct  the  sheriff  to  summon  another  grand 
jury. 

Sec.  66.  The  sheriff  shall  accordingly,  forthwith' summon  such 
grand  jury,  from  the  inhabitants  of  the  county,  qualified  to  serve 
as  grand  jurors;  who  shall  be  returned  and  sworn,  and  shall  pro- 
ceed in  the  Bame  manner  in  all  respects,  as  provided  by  law,  in 
respect  to  other  grand  juries. 

Sec.  67.  Members  of  the  grand  jury  may  be  required  by  any 
court,  to  testify,  whether  the  testimony  of  a  witness  examined  be- 
fore such  grand  jury  is  consistent  with,  or  different  from  the  an- 
swers given  by  such  witness,  before  such  court,  and  they  may  also 
be  required  to  disclose  the  testimony  given  before  them,  by  any 
person  upon  a  complaint  against  such  person,  for  perjury,  or  upon 
his  trial  for  such  offence. 

Sec.  68.  No  member  of  the  grand  jury  shall  be  compelled,  or 
allowed,  to  testify  or  disclose,  in  what  manner  he  or  any  other 
member  of  the  grand  jury  voted,  on  any  question  before  them,  or 
what  opinions  were  expressed  by  any  juror,  in  relation  to  any  such 
question. 

Sec.  69.  No  grand  juror  shall  disclose  any  evidence  given  be- 
fore the  grand  jury,  nor  the  name  of  any  witness  who  appeared  be- 
fore them,  except,  when  lawfully  required  to  testify  as  a  witness,  in 
relation  thereto,  nor  shall  he  disclose  the  fact  of  any  indictment, 
having  been  found  against  any  person  for  a  felony,  not  in  actual 
confinement,  until  the  defendant  shall  have  been  arrested  thereon. 
Any  juror  violating  the  provisions  of  this  section,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  may  be  fined 
in  any  sum  not  exceeding  five  hundred  dollars,  to  which  may  be 
added  imprisonment  not  exceeding  six  months. 

Sec.  70.  In  charging  grand  juries,  the  court  shall  apprise 
them  of  the  last  three  sections,  in  relation  to  disclosures,  and  in 
what  case,  and  under  what  circumstances,  any  disclosures  may  or 
may  not  be  made. 

Skc.  71.     No  indictment  can  be  found  without  the  concurrence 
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of  at  least  nine  grand  jurors.  When  so  found,  and  not  otherwise, 
the  foreman  of  the  grand  jury  shall  indorse  it  thus,  "A  true  bill. 
A.  B.,  foreman." 

Sec.  72.  When  there  is  not  a  concurrence  of  nine  grand  jurors, 
in  finding  an  indictment,  the  foreman  shall  certify  under  his  hand, 
that  such  indictment,  is  not  a  true  bill. 

Sec.  73.  Indictments  found  by  a  grand  jury,  shall  be  presented 
by  their  foreman,  in  their  presence,  to  the  court ;  and  shall  be  filed 
and  remain  as  records  of  such  court 

Sec.  74.  No  indictment  for  any  trespass  against  the.  person  or 
property  of  another,  not  amounting  to  a  felony,  or  for  the  first 
offence  of  petit  larceny,  shall  be  preferred,  unless  the  name  of  a 
prosecutor  is  indorsed  thereon,  except  when  the  same  is  preferred 
upon  the  information  or  knowledge  of  two  or  more  of  the  grand 
jurors,  or  on  the  information  of  some  public  officer  in  the  neces- 
sary discharge  of  his  duty,  in  which  case,  a  statement  of  the  fact 
shall  be  made  at  the  end  of  the  indictment,  and  signed  by  the 
foreman  of  the  grand  jury. 

Sec.  75.  The  name  of  the  prosecutor  shall  be  indorsed,  as 
such,  by  himself,  or  when  his  name  has  been  certified  as  prosecutor, 
with  the  examination  as  provided  by  law,  the  indorsement  may  be 
made  by  the  attorney  prosecuting;  but  no  indictment  shall  be 
quashed  for  want  of  such  indorsement,  if  the  same  shall  be  made 
before  the  motion  to  quash  is  disposed  of. 

Sec.  76.  It  shall  not  be  necessary  for  any  grand  jury  to  pre- 
sent any  presentment,  prior  to  the  presentation  of  the  indictment. 

Sec.  77.  Each  indictment  must  be  signed  by  the  attorney  pros 
ecu  ting;  and  when  the  grand  jury  return  any  indictment  into 
court,  the  judge  must  examine  it ;  and  if  the  foreman  has  neglected 
to  indorse  it  "A  true  bill,"  with  his  name  signed  thereto,  or  if  the 
attorney  prosecuting  has  neglected  to  sign  his  name,  the  court  must 
cause  the  foreman  to  indorse,  or  the  attorney  prosecuting  to  sign  it) 
as  the  case  may  require,  in  the  presence  of  the  grand  jury. 

Sec.  78.  When  an  indictment  is  presented  by  the  grand  jury, 
the  names  of  all  material  witnesses  must  be  indorsed  upon  the 
indictment ;  but  other  witness:s  may  afterwards  be  subpoenaed  by 
the  Territory ;  but  unless  the  names  of  such  witnesses  be  indorsed 
on  the  indictment,  no  continuance  shall  be  granted  to  the  Territory, 


LAWS  OP  MONTANA  TERRITORY.  281 

on  account  of  the  absence  of  any  witness  whose  name  is  not  thus 
indorsed. 


Indictments  and  Process  Thereon. 

Sec.  79.  All  criminal  prosecutions  must  be  in  the  name  of  the 
Territory  of  Montana. 

Sec.  80.  The  forma  of  pleading  in  criminal  actions  in  the  dis- 
trict court,  and  the  rules  by  which  the  sufficiency  of  pleading  is  to 
be  determined,  are  those  herein  prescribed. 

Sec.  81.  The  only  pleading  on  the  part  of  the  Territory  is  the 
indictment 

Sec.  82.  The  indictment  must  contain,  First,  The  title  of  the 
action,  specifying  the  name  of  the  court  to  which  the  indictment  is 
presented,  and  the  names  of  the  parties.  Seoond,  A  statement  of 
the  facts  constituting  the  ofienoe,  in  plain  and  concise  language, 
without  repetition. 

Sec.  83.  The  indictment  must  be  direct  and  certain,  as  it  re- 
gards the  party  and  the  offence  charged. 

Sec.  84.  The  precise  time  of  the  commission  of  an  offence  need 
not  be  stated  in  the  indictment,  but  it  is  sufficient  if  shown  to  have 
been  within  the  statute  of  limitations,  except  where  the  time  is  an 
indispensible  ingredient  of  the  offence. 

Sec.  85.  In  an  indictment  for  an  offence  committed  in  relation 
to  property,  it  is  sufficient  to  state  the  name  of  any  one,  or  names 
of  several  joint  owners. 

Sec.  86.  The  words  used  in  an  indictment  must  be  construed 
in  their  usual  acceptation  in  common  language,  except  words  and 
phrases  defined  by  law,  which  are  to  be  construed  according  to  their 
legal  meaning. 

Sec.  87.  Words  used  in  the  statute  to  define  a  public  offence 
need  not  be  strictly  pursued,  but  other  words  conveying  the  same 
meaning  may  be  used. 

Sec.  83.  The  indictment  shall  be  sufficient  if  it  can  be  under- 
stood therefrom,  First,  That  the  indictment  was  found  by  the  grand 
jury  of  the  county  in  which  the  court  is  held.  Second,  That  the 
defendant  is  named  or  described  in  an  indictment  as  a  person  whose 
name  is  unknown  to  the  grand  jurors.  Third,  That  the  offence 
was  committed  within  the  jurisdiction  of  the  court,  or  is  triable 
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therein.  Fourth,  That  the  offence  charged  is  clearly  set  forth  in 
plain  and  concise  language,  without  repetition.  And,  Fifth,  Tbat 
the  offence  charged  is  stated  with  such  a  degree  of  certainty  that 
the  court  may  pronounce  judgment,  upon  conviction,  according  to 
the  right  of  the  case. 

Sec.  89.  No  indictment  shall  be  quashed  or  set  aside  for  any 
of  the  following  defects :  First,  For  a  mistake  in  the  name  of  the 
court  or  county,  or  in  the  title  thereof  Second,  For  the  want  of 
an  allegation  of  the  time  and  place  of  any  material  fact,  when  the 
venue  and  time  have  once  been  stated  in  the  indictment.  Third, 
That  the  dates  and  numbers  are  represented  by  figures.  Fourth, 
For  an  omission  of  any  of  the  following  allegations,  viz:  with 
force  and  arms,  contrary  to  the  form  of  the  statute,  or  against  the 
peace  and  dignity  of  the  Territory  of  Montana.  Fifth,  For  an 
omission  to  allege  that  the  grand  jurors  were  impanelled,  sworn  or 
charged.  Sixth,  For  any  surplusage  or  repugnant  allegation, 
when  there  is  sufficient  matter  alleged  to  indicate  the  crime  and 
person  charged.  Nor,  Seventh,  For  any  other  defect  or  imperfec- 
tion which  does  not  tend  to  the  prejudice  of  the  substantial  rights 
of  the  defendant,  upon  the  merits. 

Sec.  90.  Neither  presumptions  of  law,  nor  matters  of  which 
judicial  notice  is  taken,  need  be  stated  in  the  indictment. 

Ssc.  91.  In  pleading  a  judgment  or  other  determination  of  a 
court  or  officer  of  special  jurisdiction,  it  is  sufficient  to  allege,  gen- 
erally, that  the  judgment  or  determination  was  duly  made,  or  had, 
before  such  court  or  officer ;  but  the  facts  constituting  the  jurisdic- 
tion must  be  established  on  the  trial. 

Sec  92.  In  pleading  a  private  statute,  or  a  right  derived  there- 
from, it  is  sufficient  to  refer  to  the  statute  by  its  title,  and  the  day 
of  its  approval ;  and  the  court  shall  take  notice  thereof. 

Sec.  93.  Upon  an  indictment  against  several  defendants,  any 
one  or  more  may  be  convicted  or  acquitted. 

Sec  94  Any  person  who  counsels,  aids,  or  abets  in  the  com- 
mission of  any  offence,  may  be  charged,  tried  and  convicted,  in  the 
same  manner  as  if  he  were  a  principal. 

Sec  95.  An  accessory  after  the  fact,  to  the  commission  of  a 
felony,  may  be  indicted,  tried,  and  punished ;  though  the  principal 
be  neither  indicted  nor  tried. 

Sec  96.     Every  indictment  must  be  recorded  by  the  clerk 
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during  the  term  at  which  the  same  is  found,  in  a  book  to  be  kept 
for  that  purpose.  The  judge  must  compare  the  record  with  the 
original  indictments,  and  certify  the  correctness  thereof.  In  case 
the  original  indictment  be  lost  or  destroyed,  the  defendant  may  be 
tried  upon  a  copy  taken  from  the  record,  and  certified  by  the  clerk, 
without  any  delay  from  that  cause. 

Sec.  97.  In  case  of  the.  loss  or  destruction  of  an  indictment,  the 
attorney  prosecuting  may  file  in  court  another  indictment,  similar 
to  the  original,  certified  to  by  the  clerk  of  the  court;  and  the  pros- 
ecution shall  proceed,  and  the  trial  be  had  without  any  delay  from 
that  cause. 

Sbc.  98.  Indictments  against  persons  not  in  custody,  or  who 
have  not  given  bail,  and  the  records  of  such  indictments,  shall  be 
in  the  custody  of  the  clerk,  cannot  be  inspected  by  any  person, 
except  the  court,  the  clerk  and  his  deputy,  and  the  attorney  pros- 
ecuting, until  after  the  arrest  of  the  defendant. 

Sbc.  99.  No  grand  juror,  attorney  prosecuting,  clerk,  judge,. 
or  other  officer,  shall  disclose  the  fact  that  an  indictment  is  found, 
until  the  defendant  has  been  arrested,  except,  any  disclosure  that 
may  be  necessarily  incident  to  the  issue  and  service  of  a  warrant  to* 
arrest  the  defendant.  A  violation  of  this  and  the  next  preceding, 
section  may  be  punished  as  a  misdemeanor  by  fine  or  imprisonment, 
or  both. 

Sbc.  100.     Upon  an  indictment  for  an  offence  consisting  of  dif- 
ferent degrees,  the  jury  may  find  the  defendant  not  guilty  of  the 
degree  charged  in  the  indictment,  and  guilty  of  any  degree  inferior* 
thereto,  or  of  an  attempt  to  commit  the  offence. 

Sec.  101.  In  all  other  cases,  the  defendant  may  be  found' 
guilty  of  an  offence,  the  commission  of  which  is  necessarily  included? 
in  that  with  which  he  is  charged  in  the  indictment. 

Sec.  102.  Counts  for  murder  in  the  first  sod  second  degrees, 
and  for  manslaughter,  may  be  joined  in  the  same  indictment,  and 
on  the  trial  the  defendant  may  be  convicted  of  either  offence. 

Sbc.  103.  When  any  offence  shall  be  committed  upon,  or  in 
relation  to,  any  personal  property  belonging  to  several  partners,  or 
owners,  the  indictment  for  such  offence  shall  be  deemed  sufficient, 
if  it  allege  such  property  to  belong  to  any  one  or  more  of  such  part- 
ners, or  owners,  .without  naming  them  all. 

Sec.  104.     An  indictment  against  any  accessory  to  any  felony, 
80 
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may  be  found  in  any  county  where  the  offence  of  such  accessory 
shall  have  been  committed,  notwithstanding  the  principal  offence 
may  have  been  committed  in  another  county,  and  the  like  proceed- 
ing shall  be  had  therein,  in  all  respects,  as  if  the  principal  offence 
had  been  committed  in  the  same  county. 

Sec.  105.  When  an  indictment  is  found,  the  court  may  direct 
the  clerk  to  issue  a  warrant,  returnable  forthwith.  If  no  such 
order  be  made,  the  clerk  must  issue  warrants  upon  all  indictments, 
within  ten  days  after  the  close  of  the  term.  The  clerk,  at  the 
same  time,  must  issue  a  summons  for  the  witnesses. 

Sec.  106.  The  warrant  shall  be  issued  to  the  sheriff  of  the 
county  where  the  indictment  is  found,  unless  the  attorney  prosecu- 
ting direct  the  warrant  to  be  issued  to  the  sheriff  of  some  other 
county.  Warrants  may  issue  to  the  sheriffs  of  different  counties  at 
the  same  time.  The  sheriff  must  execute  the  warrant,  and  serve 
the  summons  immediately,  upon  the  same  being  delivered  to  him. 

Sec.  107.  All  offences  are  bailable  by  sufficient  sureties,  except 
murder,  when  the  proof  is  positive  or  the  presumption  great. 

Sec.  108.  The  court,  at  each  term,  must  order  the  amount  in 
which  persons  charged  by  indictment  are  to  be  held  to  bail,  and  the 
clerk  must  indorse  the  amount  on  the  warrant.  If  no  order  fixing 
the  amount  of  bail  has  been  made,  the  sheriff  may  present  the  war- 
rant to  the  judge  of  the  court,  and  such  judge  must,  thereupon,  in- 
dorse the  amount  of  bail  required ;  or  if  there  be  no  such  judge  in 
the  county,  the  clerk  may  fix  the  amount  of  bail. 

Sec.  109.  When  writs  of  attachment  are  returnable  after  the 
close  of  the  term,  the  court  must  direct  the  amount  of  the  bail  to 
be  required  of  the  defendant. 

Sec.  110.  Arrest,  is  the  taking  of  a  person  into  custody,  that 
he  may  be  held  to  answer  for  a  public  offence. 

Sec.  111.  An  arrest  is  made  by  an  actual  restraint  of  the  per- 
son of  the  defendant,  or  by  his  submission  to  the  custody  of  the 
officer. 

Sec.  112  The  officer  must  inform  the  defendant  that  he  acts 
under  authority  of  a  warrant,  and  must  also  Bhow  the  warrant  if 
required. 

Sec  113.  If,  after  notice  of  the  intention  to  arrest  the  de- 
fendant, he  either  flee  or  forcibly  resist,  the  officer  may  use  all 
necessary  means  to  effect  the  arrest. 
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Sec.  114.  An  arrest  may  be  made  on  any  day  or  at  any  time 
of  the  day  or  night.  If  any  person  arrested,  escape  or  be  rescued, 
the  person  from  whose  custody  he  made  his  escape  or  was  rescued, 
may  immediately  pursue  and  retake  the  defendant,  at  any  time  and 
any  place  within  this  Territory.  To  retake  the  person  escaping  or 
rescued,  the  person  from  whose  custody  he  made  his  escape  or  was 
rescued,  has  the  same  power  to  command  as  is  given  in  cases  of 
arrest. 

Sec.  115.  Recognizance  in  criminal  cases  may  be  taken  in 
open  court,  and  entered  on  the  order  book. 

Sec.  116.  Any  officer  authorized  to  execute  a  warrant  in  a 
criminal  action,  may  take  the  recognizance  and  approve  the  bail. 
He  may  administer  oaths  and  examine  bail  as  to  sufficiency. 

Sec.  117.  Every  recognizance  taken  by  any  peace  officer,  must 
be  certified  by  him  forthwith,  to  the  clerk  of  the  court,  to  which 
the  defendant  is  recognized.  The  clerk  must  thereupon  record  the 
recognizance  in  the  order  book,  and  from  the  time  of  filing  it  shall 
hare  the  same  effect  as  if  taken  in  open  court. 

Sec.  118.  The  defendant  may,  in  place  of  giving  bail,  deposit 
with  the  clerk  of  the  court  to  which  the  defendant  is  held  to  answer, 
the  sum  of  money  mentioned  in  the  order,  and  upon  delivering  to 
the  sheriff  the  certificate  of  deposit,  he  must  be  dischaged  from 
custody. 

Sec.  119.  When  any  person  is  committed  for  an  offence,  and 
the  amount  of  bail  is  specified  in  the  warrant  of  commitment,  the 
sheriff  may  take  the  recognizance,  and  approve  the  bail. 

Sec.  120.  When  a  surety  desires  to  surrender  his  principal,  he 
may  procure  a  copy  of  the  recognizance  from  the  clerk ;  by  virtue 
of  which,  the  bail,  or  any  person  authorized  by  him,  may  take  the 
principal,  in  any  county  within  the  Territory. 

Sec.  121.  The  bail,  at  any  time  before  final  judgment  against 
him,  on  a  forfeiture  of  the  recognizance,  may  surrender  his  princi- 
pal in  open  court,  or  to  the  sheriff;  and  upon  payment  of  all  costs, 
may  thereupon  be  discharged  from  all  further  liability  upon  the 
recognizance. 

Sec.  122.  The  bail,  must  deliver  a  certified  copy  of  the  recog- 
nizance to  the  Bheriff,  with  the  principal ;  and  the  sheriff  must  ac- 
cept the  surrender  of  the  principal,  and  acknowledge  it  in  writing. 
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Sec.  123.  Any  defendant  so  surrendered  may  give  other  bail 
or  remain  in  custody  until  discharged  by  due  course  of  law. 

Sec.  124.  If  without  sufficient  excuse,  the  defendant  neglect  to 
appear  for  trial  or  judgment,  or  upon  any  other  occasion,  when  his 
presence  in  court  may  be  lawfully  required  according  to  the  condi- 
tions of  his  recognizance,  the  court  must  direct  the  fact  to  be 
entered  upon  the  minutes,  and  the  recognizance  of  bail,  or  money 
deposited  as  bail,  as  the  case  may  be,  shall  thereupon  be  forfeited. 

Sec.  125.  The  attorney  prosecuting  may,  at  any  time  after  the 
adjournment  of  the  court,  proceed  by  action  against  the  bail  upon 
the  recognizance.  Said  action  shall  be  governed  by  the  rules  of 
civil  pleading,  so  far  as  applicable. 

Sec.  126.  No  action  upon  a  recognizance  may  be  defeated  for 
any  defect  of  form,  or  any  omission  of  recital,  condition  or  under- 
taking therein,  or  negleot  of  the  clerk  to  indorse  or  record  it,  but 
the  sureties  shall  be  bound  thereby,  to  the  full  amount  specified 
therein.  A  recognizance  may  be  recorded  after  execution  is 
awarded. 

Sec.  127.  Any  recognizance  forfeited  by  the  prisoner  shall  be 
collectable  upon  execution,  although  he  be  afterwards  arrested  on 
the  original  charge ;  unless  remitted  by  the  court  for  cause  shown. 

Sec.  128.  If  any  person  indicted  for  a  criminal  offence,  abscond 
or  flee  from  justice,  or  cannot  be  found  to  be  served  with  process ; 
or  being  let  to  bail,  shall  not  appear  according  to  the  condition  of 
the  recognizance,  the  cause  may  be  continued  from  time  to  time 
without  issuing  process  on  the  indictment ;  and  such  process  may 
be  issued  at  any  time,  upon  the  application  of  the  attorney  prose- 
cuting. 


Arraignment  and  other  Proceedings  Before  Trial. 

Sec.  129.  All  indictments  shall  be  tried  at  the  first  term  at 
which  the  defendant  appears,  unless  the  same  be  continued  for 
cause.  If  the  defendant  appear,  or  be  in  custody  at  the  tiuje  at 
which  the  indictment  is  found,  such  indictment  shall  be  tried  at 
that  term,  unless  continued  for  cause. 

Sec  130.  It  shall  be  the  duty  of  the  clerk  of  the  court  in 
which  an  indictment  against  any  person  for  a  capital  offence  may 
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be  pending,  whenever  the  defendant  shall  be  in  custody,  or  held  by 
recognizance  to  answer  thereto,  to  make  oat  a  oopy  of  such  indict- 
ment, and  cause  the  same  to  be  delivered  to  the  defendant  or  his 
counsel,  at  least  forty-eight  hours  before  he  shall  be  arraigned  on 
such  indictment.  If  the  defendant  plead  and  go  to  trial  without 
objecting  for  the  want  of  such  copy,  the  neglect  of  duty  by  the 
clerk  shall  not  be  sufficient  ground  to  set  aside  the  verdict. 

Sec.  131.  Every  person  who  shall  be  indicted  for  any  offence 
not  capital,  who  shall  have  been  arrested,  or  held  by  recognizance 
to  appear  and  answer  to  such  indictment,  shall,  on  demand,  and  on 
payment  of  the  fees  allowed  by  law  therefor,  be  entitled  to  a  copy 
of  the  indictment,  and  all  indorsements  thereon. 

Sec.  182.  If  any  person  about  to  be  arraigned  upon  an  indict- 
ment for  a  felony,  be  without  counsel  to  conduct  his  defence,  and 
he  be  unable  to  employ  any,  it  shall  be  the  duty  of  the  court  to 
assign  him  counsel,  at  his  request,  not  exceeding  two,  who  shall 
have  free  access  to  the  prisoner,  at  all  reasonable  hours. 

Sec.  138.  The  defendant  shall  be  arraigned  by  reading  the 
indictment  to  him  in  open  court,  unless,  such  arraignment  be 
waived ;  and  such  arraignment,  or  waiving  thereof,  shall  be  noted 
in  the  minutes  of  the  court. 

Sec.  134.  Upon  arraignment,  the  defendant,  if  he  have  no 
other  plea,  shall  plead  guilty  or  not  guilty,  which  plea  shall  be 
oral,  and  entered  on  the  minutes  of  the  court. 

Sec.  135.  When  any  person  shall  be  arraigned  upon  any 
indictment,  and  refuse  to  deny  th4  charge  in  any  form,  or  confess 
the  same,  a  plea  of  not  guilty  shall  be  entered,  and  the  same  pro- 
ceedings Bhall  be  had,  in  all  respects,  as  if  he  had  formally  pleaded 
not  guilty,  to  such  indictment. 

Sec.  136.  No  plea  in  abatement,  or  other  dilatory  plea  to  an 
indictment,  shall  be  received  by  any  court,  unless  the  party  offering 
such  plea  shall  prove  the  truth  thereof,  by  affidavit  or  other 
evidence. 

Sec.  137.  When  any  matters  shall  be  pleaded  to  an  indictment, 
as  having  occurred  in  any  other  county  than  that  in  which  the 
indictment  was  found,  it  shall  be  tried  in  the  same  manner  as  if  it 
had  been  alleged  to  have  occurred  in  the  same  county  where  such 
plea  is  tendered. 

Sec.  138.     Every  person  indicted  or  prosecuted  for  a  criminal 
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offence,  shall  be  entitled  to  subpoenas,  and  compulsory  process  for 
witnesses,  in  like  manner,  and  under  like  circumstances,  as  parties 
in  civil  cases. 

Sbo.  189.  Disobedience  to  any  such  subpoena  shall  be  punished 
in  the  same  manner  and  upon  like  proceedings  as  provided  by  law 
in  civil  cases,  and  every  delinquent  witness  shall  be  liable  to  the 
party  at  whose  instance  he  was  summoned,  in  the  same  manner  and 
to  the  same  extent  as  in  cases  of  witnesses-  summoned  in  a  civil 
suit. 

Sbo.  140.  It  shall  not  be  necessary  to  pay  or  tender  any  fees 
whatever  to  any  witness  summoned  on  the  part  of  the  Territory,  or 
on  the  part  of  the  defendant,  but  such  witness  Bhall  be  bound  to 
attend,  and  be  liable  for  his  non-attendance,  in  the  same  manner  as 
if  the  fees  allowed  witnesses  had  been  duly  paid  to  him. 

Sbo.  141.  When  any  issue  of  fact  is  joined  to  any  criminal 
case,  if  any  material  witness  for  the  defendant  resides  out  of  the . 
Territory,  enceinte,  sick,  or  infirm,  or  is  bound  on  a  voyage,  or  is 
about  to  leave  the  Territory,  such  defendant  may  apply  to  the  court 
in  which  the  cause  is  pending  for  leave  to  take  the  deposition  of 
such  witness,  and  the  court  may  grant  the  same  in  its  discretion. 
Such  deposition,  if  taken,  shall  be  taken  according  to  the  rules 
prescribed  for  taking  depositions  in  civil  cases. 

Sbo.  142.  Such  leave  shall  not  be  granted  unless  the  defend- 
ant shall  consent  that  the  deposition  of  any  material  witness  on  the 
part  of  the  Territory  may  be  taken,  whose  personal  attendance  can- 
not be  obtained  for  similar  causes. 

Sec.  148.  The  depositions  shall  be  taken  and  returned  in  the 
same  manner  prescribed  by  law  in  civil  cases ;  and  such  depositions 
shall  be  read  in  like  cases  and  with  like  effect  and  subject  to  the 
same  rules  as  in  civil  cases. 

Seo.  144.  The  defendant  in  any  criminal  cause  may  take  the 
depositions  of  any  witnesses,  conditionally  in  the  same  manner  as 
depositions  are  taken  in  civil  cases,  and  upon  like  notice  to  the 
attorney  prosecuting,  with  like  effect,  and  in  all  respects,  as  is  pro- 
vided by  law  in  civil  cebcs. 

Sbc.  145.  Any  defendant  in  any  indictment  or  information 
may  be  awarded  a  change  of  venue  upon  a  petition,  setting  forth 
that  he  has  reason  to  fear  that  he  will  not  receive  a  fair  trial  in  the 
court  in  which  such  indictment  or  information  may  be  pending,  on 
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account  that  the  judge  is  interested  or  prejudiced,  or  is  of  kin  to, 
or  shall  have  been  counsel  for  either  party,  or  that  the  prosecutor 
has  an  undue  influence  over  the  minds  of  the  inhabitants  of  the 
county  where  the  indictment  or  information  shall  be  pending,  or 
that  the  inhabitants  of  the  county  are  prejudiced  against  the  appli- 
cant so  that  be  cannot  expect  a  fair  trial,  such  party  may  apply  to 
the  court  in  term  time,  or  to  the  judge  in  vacation,  by  petition,  setting 
forth  the  cause  of  the  application,  and  praying  a  change  of  venue ; 
and  such  judge  or  court,  being  satisfied  that  such  cause  exists,  the 
facts  stated  in  such  petition  being  verified  by  the  oath  of  the  appli- 
cant, or  some  credible  person,  and  reasonable  notice  having  been 
given  to  the  district  attorney,  may  award  a  change  of  venue,  to 
some  county  where  tbe  causes  complained  of  do  not  exist.  And  in 
all  such  cases,  where  the  judge  is  interested  or  of  kin,  or  shall 
have  been  of  counsel  in  the  case,  the  court  may,  in  term  time, 
award  a  change  of  venue  in  its  discretion :  Provided,  That  there 
shall  be  but  one  change  of.  venue  allowed. 

Sec.  146.     If  the  applicant  is  in  custody,  or  confined  in  jail, 
the  court  or  judge  shall  make  an  order  to  the  sheriff  to  remove  the 
body  of  such  applicant  to  the  jail  of  the  county,  if  there  be  a  jail 
in  such  county,  to  which  the  change  of  venue  shall  have  been  made, 
and  there  deliver  him  to  the  keeper  of  such  jail,  together  with  the 
warrant  by  virtue  of  which  be  is  confined  or  held  in  custody,  at 
least  three  days  next  before  the  first  day  of  the  term  of  said  court. 
The  sheriff  shall  deliver  such  warrant,  with  the  body  of  such  pris- 
oner, to  the  jailor  of  the  proper  county,  who  shall  receive  the  same, 
and  give  the  sheriff  a  receipt  therefor,  and  shall  take  and  keep  the 
prisoner,  in  the  same  manner  as  if  he  had  been  originally  committed 
to  hi*  custody.     No  change  of  venue  shall  be  allowed  until  after 
indictment  is  found. 

Sec.  147.  Changes  of  venue  shall  not  bo  granted  after  the 
first  term  at  which  the  party  applying  for  the  same  might  have 
been  heard,  unless  the  cause  shall  have  arisen  subsequent  to  such 
term. 

Sec.  148.  When  a  change  of  venue  shall  be  granted,  in  the 
term  or  vacation,  the  judge  shall  immediately  transmit  to  the  clerk 
of  the  court  wherein  such  indictment  is  pending  the  petition  and 
affidavit,  together  with  an  order  in  writing,  directing  the  change  of 
venae ;  and  such  clerk  shall  file  the  same  in  his  office,  and  make  a 
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copy  thereof,  and  a  full  transcript  of  the  record  and  proceedings  in 
snch  cause,  together  with  a  copy  of  the  indictment,  and  all  papers 
filed  in  the  cause,  and  making  a  part  of  the  record  and  the  recog- 
nizance of  the  party,  and  all  witnesses ;  and  the  clerk  of  the  court 
to  which  such  cause  shall  be  changed,  shall  file  the  same,  and  the 
cause  shall  be  docketed,  and  all  proceedings  had  as  if  the  cause  had 
originated  in  said  court.  When  the  venue  in  any  cause  shall  be 
changed,  as  aforesaid,  the  parties  and  witnesses  who  have  entered 
into  recognizance,  are  hereby  repuired,  on  notice  of  such  change, 
to  attend  at  the  time  and  place  of  trial,  to  be  had  according  to  such 
change,  and  on  failure  so  to  do,  shall  work  a  forfeiture  of  the 
recognizance. 

Sec.  149.  When  a  change  of  venue  is  granted,  and  a  convic- 
tion shall  be  had,  and  imprisonment  shall  be  part  of  the  judgment, 
the  sheriff  shall  convey  the  prisoner  at  once  to  the  county  where 
the  crime  shall  have  been  committed,  and  retain  him  in  custody 
according  to  the  judgment  of  the  court.  The  costs  and  charges 
Bhall  be  paid  by  the  county  in  which  the  crime  was  committed,  if 
the  defendant  be  unable  to  pay  them. 

Sec.  150.  All  questions  concerning  the  regularity  of  proceed- 
ings, and  the  rights  of  the  court  to  which  the  change  is  made  to 
try  the  cause  and  execute  the  judgment,  shall  be  considered  as 
waived  after  trial  and  verdict. 

Sec.  151.  When  the  order  of  removal  is  made  in  term  time,  it 
shall  be  deemed  a  notice  to  every  person  who  shall  have  entered 
into  recognizance  to  appear  at  such  term.  In  other  cases,  the  no- 
tice shall  be  in  writing,  signed  by  the  attorney  prosecuting  or  clerk 
of  the  court,  and  served  on  the  person  so  recognized  in  the  same 
manner  as  a  subpoena  is  served. 

Sec  152.  If  any  clerk  of  .the  district  court  shall  neglect  or 
refuse  to  perform  any  duty  in  relation  to  the  removal  of  a  cause, 
enjoined  on  him  by  the  foregoing  provisions,  he  shall  forfeit  and 
pay  a  sum  not  exceeding  five  hundred  dollars,  to  be  recovered  by 
an  action  in  the  name  of  and  for  the  use  of  the  Territory. 

Sec.  153.  When  there  ure  several  defendants  in  any  indict- 
ment, in  a  criminal  prosecution,  and  the  cause  of  the  removal 
thereof  exists  only  as  to  part  of  them,  the  other  defendants  shall 
be  tried,  and  all  proceedings  had  against  them  in  the  county  in 
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which  the  cause  is  pending  shall  be  in  all  respects  as  if  no  order  of 
removal  had  been  made  as  to  any  defendant 


Trials  and  Incidents  thereto. 

Sec.  154.  The  defendant,  and  the  attorney  prosecuting,  with 
the  assent  of  the  court,  may  submit  the  trial  to  the  court,  except  in. 
capital  cases.  All  other  trials  must  be  by  a  jury,  to  be  selected, 
summoned,  and  returned,  as  prescribed  by  law. 

Sec.  155.  No  alien  shall  be  entitled  to  a  jury  of  part  aliens 
or  strangers  for  the  trial  of  any  indictment ;  but  in  every  case  the 
jurors  shall  be  such  only  as  are  qualified  to  serve  according  to  the 
laws  of  this  Territory. 

Sec.  156.  The  defendant  in  every  indictment  for  a  criminal 
offence  shall  be  entitled  to  a  peremptory  challenge  of  jurors  in  the 
following  cases,  and  to  the  numbers  as  follows  :  First,  If  the  of- 
fence charged  be  punishable  with  death,  or  by  imprisonment  not 
less  than  for  life,  challenges  to  the  number  of  ten,  and  no  more. 
Second,  If  the  offence  be  punishable  with  like  imprisonment,  not 
less  than  a  specified  number  of  years,  and  no  limit  to  the  duration 
of  such  imprisonment  is  declared,  to  the  number  of  eight,  and  no 
more.  Third,  In  any  other  case  punishable  with  imprisonment  in 
the  penitentiary,  to  the  number  of  six,  and  no  more.  Fourth,  In 
cases  not  punishable  with  death,  or  imprisonment  in  the  peniten- 
tiary, to  the  number  of  four,  and  no  more. 

Sec.  157.  In  all  criminal  trials  the  Territory  may  challenge 
half  the  number  of  jurors  allowed  the  defendant  by  the  preceding 
section. 

Sec.  158.  If  the  offence  charged  be  punishable  with  death, 
any  person  entertaining  such  conscientious  opinions  as  would  pre- 
clude his  finding  the  defendant  guilty  shall  not  serve  as  a  juror. 

Sec.  159.  No  person  who  believes  that  the  punishment  fixed 
by  law  to  be  too  severe  for  the  offence,  or  entertains  any  opinion 
that  would  preclude  his  finding  the  defendant  guilty,  Bhall  be  sworn 
as  a  juror. 

Sec.  160.     When  any  indictment  alleges  the  offence  against  the 
person  or  property  of  another,  neither  the  injured  party,  nor  any 
person  of  kin  to  him,  shall  .be  a  competent  juror  on  the  trial  of 
81 
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such  indictment ;  nor  shall  any  person  of  kin  to  the  prosecutor  or 
defendant  in  any  case  serve  as  a  juror  on  the  trial  thereof. 

Sec.  161.  No  person  who  was  a  member  of  the  grand  jury  or 
inquest  by  which  any  indictment  or  presentment  was  found  in  any 
cause  serve  as  a  petit  juror  on  the  trial  of  such  cause. 

Sec.  162.  No  witness  in  any  criminal  case  shall  be  sworn  as  a 
.  juror  therein  if  challenged  for  that  cause  before  he  is  sworn ;  and 
if  any  juror  shall  know  anything  relative  to  the  matter  in  issue  he 
shall  disclose  the  same  in  open  court. 

Sec.  163.  It  shall  be  good  cause  of  challenge  to  a  juror  that 
he  has  formed  or  delivered  an  opinion  on  the  issue,  or  any  material 
fact  to  be  tried ;  but  if  it  appear  that  such  opinion  is  founded  only 
on  rumor,  and  is  not  such  as  to  prejudice  or  bias  the  mind  of  the 
juror,  he  may  be  sworn. 

Sec.  164.  All  challenges  for  cause  shall  be  tried  by  the  court, 
on  the  oath  of-  the  person  challenged,  or  other  evidenoe,  and  such 
challenges  shall  be  made  before  the  juror  is  sworn ;  but  if  the  cause 
of  challenge  be  discovered  after  the  juror  is  sworn,  and  before  any 
part  of  the  evidence  is  delivered,  he  may  be  discharged  or  not  in 
the  discretion  of  the  court. 

Sec.  165.  No  person  indicted  for  a  felony  can  be  tried  unless 
he  be  personally  present  during  the  trial ;  nor  can  any  person  in- 
dicted for  any  other  offence  be  tried  unless  he  be  present,  or  some 
responsible  person  shall  have  executed  an  undertaking  to  pay  any 
fine  and  the  costs  that  may  be  adjudged  against  the  defendant  in 
such  action.  Every  person  indicted  shall  be  admitted  to  make  law- 
ful proof,  by  competent  witnesses,  or  other  testimony  in  his  defence. 

Sec.  166.  The  proceedings  prescribed  by  law  in  civil  cases,  in 
respect  to  the  impanelling  of  jurors,  the  keeping  of  them  together, 
and  the  manner  of  rendering  their  verdict,  shall  be  had  upon  trials 
of  indictments,  and  prosecutions  for  criminal  offences,  except  in 
cases  otherwise  provided  by  statute. 

Sec.  167.  The  provisions  of  law  in  civil  cases  relative  to  com- 
pelling the  testimony  and  attendance  of  witnesses,  their  examina- 
tion on  oaths  and  affirmations,  and  proceedings  for  contempt,  to  en- 
force the  remedies  and  protect  the  rights  of  parties,  shall  extend  to 
criminal  cases  so  far  as  they  are  in  their  nature  applicable  thereto, 
subject  to  the  provisions  contained  in  any  statute. 

Sec.  168.     Verdicts  may  be  set  aside,  and  new  trials  awarded, 
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on  the  application  of  the  defendant,  and  continuances  may  be 
granted  to  either  party  in  criminal  cases,  for  like  causes,  and  under 
like  circumstances,  except  as  to  costs,  as  in  civil  oases. 

Sue.  169  In  trials  for  treason  no  evidence  shall  be  given  of 
any  overt  act  that  is  not  expressly  laid  in  the  indictment,  and  no 
conviction  shall  be  had  upon  any  indictment  for  such  offence  unless 
one  or  more  overt  acts  be  expressly  alleged  therein. 

Sec.  170.  In  trials  for  conspiracy  in  those  cases  where  the 
overt  act  is  required  by  law  to  consummate  the  offence,  no  convic- 
tion shall  be  had  unless  one  or  more  overt  acts  be  expressly  alleged 
in  the  indictment,  and  proved  on  the  trial ;  but  other  overt  acts, 
not  alleged  in  the  indictment,  may  be  given  in  evidence  on  the  part 
of  the  prosecution. 

Sbc.  171.  Proof  of  actual  penetration  into  the  body  shall  be 
sufficient  to  sustain  an  indictment  for  rape,  or  for  crime  against 
nature. 

Sbc.  172.  If  in  trial  or  proceeding  in  a  criminal  case  the  ex- 
istence, constitution,  or  powers  of  any  corporation  shall  become 
material,  or  be  in  any  way  drawn  in  question,  it  shall  not  be  neces- 
sary to  produce  a  certified  copy  of  the  charter  or  act  of  incorpora- 
tion, but  the  same  may  be  proved  by  general  reputation,  or  by  the 
printed  statute  book  of  the  State  government,  or  country  by  which 
such  corporation  was  created. 

Sec.  173.  No  person  shall  be  rendered  incompetent  to  testify 
in  criminal  causes  by  reason  of  his  bring  the  person  injured  or  de- 
frauded, or  intended  to  be  injured  or  defrauded,  or  that  would  be 
entitled  to  satisfaction  for  the  injury,  or  is  liable  to  pay  the  costs 
of  the  prosecution ;  but  no  defendant  shall  testify  on  his  own  behalf. 

Sec.  174.  Persons  of  skill,  or  experts,  may  be  called  to  testify 
as  to  the  genuineness  of  a  note,  bill,  draft,  certificate  of  deposit,  or 
other  writing;  but  three  witnesses  at  least  shall  be  required  to 
prove  the  fact,  except  in  case  of  a  larceny  thereof. 

Sbc.  175.  Any  person  called  as  a  witness  to  testify  against 
another  for  gaming  is  a  competent  witness  to  prove  the  offence, 
although  he  may  have  been  concerned  as  a  party,  and  shall  be  com- 
pelled to  testify  as  other  witnesses ;  but  he  shall  not  be  liable  to 
indictment  or  punishment  in  any  such  case. 

Sbc.  176.  When  two  or  more  defendants  are  jointly  indicted 
for  any  felony,  any  one  defendant  requiring  it,  shall  be  tried  sep- 
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arately ;  in  other  oases,  defendants  jointly  indicted  shall  be  tried 
jointly  or  separately,  in  the  discretion  of  the  cotpt. 

Sec.  177.  On  the  trial  of  any  indictment  or  prosecution  for  a 
criminal  offence,  exceptions  to  the  decisions  of  the  court  may  be 
made  in  the  same  cases  and  manner  as  provided  by  law  in  civil 
cases,  and  bills  of  exceptions  shall  be  settled,  signed,  sealed,  and 
filed,  as  allowed  by  law  in  civil  actions. 

Sec.  178.  If  any  person  indicted  for  any  offence,  and  com- 
mitted to  prison,  shall  not  be  brought  to  trial  before  the  end  of  the 
second  term  of  the  court  having  jurisdiction*  of  the  oflenoe,  which 
shall  be  held  after  the  indictment  is  found,  he  shall  be  entitled  to 
be  discharged  so  far  as  it  relates  to  the  offence  for  which  he  was 
committed,  unless  the  delay  shall  be  granted  on  the  application  of 
the  prisoner,  or  shall  be  occasioned  by  the  want  of  time  to  try  the 
cause  at  such  second  term. 

Sec.  179.  If  any  person  indicted  for  any  offence,  and  held  to 
answer  on  bail,  shall  not  be  brought  to  trial  before  the  end  of  the 
third  term  of  the  court  in  which  the  cause  is  pending,  which  shall 
be  held  after  such  indictment  is  found,  he  shall  be  entitled  to  be 
discharged,  so  far  as  relates  to  such  offence,  unless  the  delay  be 
granted  on  his  application,  or  be  occasioned  by  the  want  of  time  to 
try  such  cause  at  such  third  term. 

Sec.  180.  If  when  application  is  made  for  the  discharge  of  a 
defendant,  under  either  of  the  last  two  sections,  the  court  shall  be 
satisfied  there  is  material  evidence  on  the  part  of  the  Territory 
which  cannot  then  be  had,  that  reasonable  exertions  have  been  made 
to  procure  the  same,  and  that  there  is  just  ground  to  believe  that 
such  evidence  can  be  had  at  the  succeeding  term,  the  cause  may  be 
continued  to  the  next  term,  and  the  person  remanded  or  admitted 
to  bail,  as  the  case  may  require. 

Sbo.  181.  If  a  defendant  be  indicted  by  a  wrong  name,  unless 
he  disclose  his  true  name  before  pleading,  he  shall  be  tried  by  the 
name  stated. 

Sec.  182.  If  he  alleges  that  another  name  is  his  true  name,  it 
must  be  entered  in  the  minutes  of  the  court,  and  the  subsequent 
proceedings  on  the  indictment  shall  be  had  against  him  by  that 
name,  referring  also  to  the  name  by  which  he  is  indicted. 

Sec.  188.  The  court  may  quash  an  indictment,  on  motion, 
when  it  appears  on  its  face,  either,  First,  That  the  grand  jury  had 
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no  legal  authority  to  inquire  into  the  offence  charged.  Second, 
That  the  facts  stated  do  not  constitute  a  public  offence.  Third, 
That  the  indictment  contains  any  matter  which,  if  true,  would  con- 
stitute a  legal  justification  of  the  ofience  charged,  or  other  legal 
bar  to  the  prosecution. 

Sec.  184.  No  indictment  shall  be  nolle  prosequied  except  by 
order  of  the  court,  on  motion. 

Sec.  185.  The  jury  being  impanelled  and  sworn,  the  trial  shall 
proceed  in  the  following  order :  First,  The  attorney  prosecuting 
must  state  the  case,  and  offer  the  evidence  in  support  of  the  prose- 
cution. Second,  The  defendant  or  his  counsel  may  then  state  his 
defence,  and  offer  evidence  in  support  thereof.  Third,  The  parties 
may  respectively  offer  rebutting  testimony  only,  unless  the  court, 
for  good  reason,  in  furtherance  of  justice,  permit  them  to  offer  evi- 
dence upon  their  original  case.  Fourth,  When  the  evidence  is  con- 
cluded, unless  the  case  is  submitted  without  argument,  the  counsel 
for  the  Territory  shall  make  the  opening  argument,  the  counsel  for 
the  defendant  or  defendants  shall  follow,  and  the  counsel  for  the 
Territory  shall  conclude  the  argument.  Fifth,  The  court  shall 
then  charge  the  jury,  in  writing,  and  give  such  instructions  as  may 
be  asked  by  the  parties,  or  he  may  in  his  discretion  refuse  to  give 
the  same,  or  may  modify  the  same.  When  an  instruction  shall  be 
given,  the  court  shall  write  upyi  the  margin  thereof  "given." 
When  such  instruction  shall  be  refused,  the  court  in  a  similar  man- 
ner shall  write  the  word  "  refused."  All  modifications  of  instruc- 
tions shall  be  in  writing.  No  refused  instruction  shall  be  read  in 
the  hearing  of  the  jury,  nor  shall  the  court  in  any  case  make  any 
oral  comments  to  the  jury  on  the  instructions  unless  by  agreement 
of  both  parties.  All  instructions  given  and  refused  shall  be  filed 
among  the  papers  of  the  cause.  * 

Sbc.  186.  When  there  is  reasonable  doubt  whether  his  guilt  is 
shown  be  must  be  acquitted.  When  there  is  reasonable  doubt  in 
which  of  two  or  more  degrees  of  the  offence  he  is  guilty,  he  may  be 
convicted  of  the  lowest  degree  only. 

Ssc.  187.  When  two  or  more  persons  are  inoluded  in  one  pros- 
ecution, the  court  may,  at  any  time  before  the  defendant  has  gone 
into  his  defence,  direct  any  defendant  to  be  discharged,  that  he  may 
be  a  witness  for  the  Territory.  A  defendant  may  also,  when  there 
is  not  sufficient  evidence  to  put  him  on  his  defence,  at  any  time 
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before  the  evidence  is  closed,  be  discharged  by  the  court,  for  the 
purpose  of  giving  evidence  for  a  co-defendant.  The  order  of  dis- 
charge shall  be  a  bar  to  any  other  prosecution  for  the  same  offence. 

Sec.  188.  When  it  appears  at  any  time  before  verdict  or  judg- 
ment, that  a  mistake  has  been  made  in  charging  the  proper  offence, 
the  defendant  shall  not  be  discharged  if  there  appears  good  cause  to 
detain  him  in  custody;  but  the  court  shall  commit  him  or  recognise 
him  to  answer  to  the  offence,  and  if  necessary,  recognize  the  wit- 
nesses to  appear  and  testify. 

Sec.  189.  When  it  appears,  at  any  time  before  judgment,  that 
the  defendant  is  prosecuted  in  a  county  not  having  jurisdiction,  the 
court  may  order  the  venue  of  the  indictment  to  be  corrected,  and 
direct  that  all  the  papers  and  proceedings  be  certified  and  trans- 
ferred to  the  proper  court  of  the  proper  county,  and  recognize  the 
defendant  and  witnesses  to  appear  at  such  court  on  the  first  day  of 
the  next  term  thereafter,  and  the  prosecution  shall  proceed  in  the 
latter  court  in  the  same  manner  as  if  it  had  been  there  commenced. 

Sec.  190.  When  a  jury  has  been  empanelled  in  either  case, 
contemplated  in  the  last  two  preceding  sections,  such  jury  may  be 
discharged  without  prejudice  to  the  prosecution. 

Sec.  191.  When  the  defendant  has  been  convicted  or  acquitted 
upon  an  indictment  for  an  offence,  consisting  of  different  degrees, 
the  conviction  or  acquittal  shall  (be  a  bar  to  another  indictment  for 
the  offence  charged  in  the  former  or  for  any  lower  degree  of  that 
offence,  or  for  an  offence  necessarily  included  therein. 

Sec.  192.  If  a  juror  has  personal  knowledge  of  any  fact  mate- 
rial to  the  cause,  he  must  declare  it  to  the  court,  and  not  to  bis 
fellow  jurors  out  of  court;  if  a  juror  declare  a  fact  material  to  the 
cause  to  his  fellow  jurors,  without  the  knowledge  of  the  court  and 
defendant,  he  may  be  punished  as  for  a  contempt. 

Sec  198.  When  the  jurors  are  permitted  to  separate  after 
being  impanelled,  and  at  each  adjournment,  they  must  be  admon- 
ished by  the  court,  that  it  is  their  duty  not  to  converse  among 
themselves,  nor  suffer  others  to  converse  with  them,  on  any  subject 
connected  with  the  trial,  or  to  form  or  express  an  opinion  thereon, 
until  the  cause  is  finally  submitted  to  them. 

Sec.  194.  After  hearing  the  charge,  the  jury  may  either  decide 
in  court,  or  retire  for  deliberation.  They  must  retire  under  charge 
of  an  officer,  sworn  to  keep  them  together,  in  some  private  and  con- 
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venient  place,  without  food,  except  each  as  the  court  shall  order, 
and  not  permit  any  person  to  speak  or  communicate  with  them,  nor 
do  so  himself,  unless  by  order  of  the  court,  or  to  ask  them  whether 
tbey  have  agreed  upon  their  verdict,  and  return  them  into  court 
when  they  have  so  agreed,  or  when  ordered  by  the  court  The 
officer  shall  not  communicate  to  any  person  the  state  of  their  delib- 
erations. 


Verdict,  Judgment,  and  Proceedings  Thereon. 

Sec.  195.  When  the  jury  have  agreed  upon  their  verdict,  they 
must  be  conducted  into  court  by  the  officer  having  them  in  charge. 
Their  names  must  then  be  called,  and  if  all  appear,  their  verdict 
must  be  rendered  in  open  court.  If  all  do  not  appear,  the  rest 
must  be  discharged  without  giving  a  verdict,  and  the  cause  must 
be  tried  again  at  the  same  or  next  term. 

Sec.  196.  Upon  the  trial  of  any  indictment  for  any  offence, 
when  by  law  there  may  bo  conviction  of  different  degrees  of  such 
offence,  the  jury,  if  they  convict  the  defendant,  shall  specify  in 
their  verdict,  of  what  degree  of  the  offence  they  find  the  defendant 
guilty. 

Sec.  197.  When  the  indictment  charges  an  offence  against  the 
property  of  another,  by  robbery,  theft,  fraud,  embezzlement,  or  the 
like,  the  jury,  on  conviction,  shall  ascertain  and  declare  in  their 
verdict,  the  value  of  the  property  taken,  embezzled,  or  received, 
and  the  amount  restored,  if  any,  and  the  value  thereof;  but  their 
failure  to  do  so,  shall  in  nowise  affect  the  validity  of  tbeir  verdict. 

Sec.  198.  In  all  cases  of  a  verdict  of  conviction  for  any  offence, 
when  by  law  there  is  any  alternative  or  discretion  in  regard  to  the 
kind  or  extent  of  punishment  to  be  inflicted,  the  jury  may  assess 
and  declare  the  punishment  in  their  verdict ;  and  the  court  shall 
render  a  judgment  according  to  such  verdict,  except  as  hereinafter 
provided. 

Sec.  199.  When  a  jury  find  a  verdict  of  guilty,  and  fail  to 
agree  on  the  punishment  to  be  inflicted,  or  do  not  declare  such 
punishment  by  their  verdict,  or  assess  a  punishment  not  authorized 
by  law,  and  in  all  cases  of  judgment  by  confession,  the  court  shall 
assess  and  declare  the  punishment,  and  render  judgment  accord- 
ingly. 
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Sec.  200.  If  the  jury  assess  a  punishment,  whether  of  impris- 
onment or  fine,  below  the  limit  prescribed  by  law,  for  the  offence  of 
which  the  defendant  is  convicted,  the  court  shall  pronounce  sen- 
tence, and  render  judgment,  according  to  the  lowest  limit  pre- 
scribed by  law,  in  such  case. 

Sec.  201.  If  the  jury  assess  a  punishment,  whether  of  impris- 
onment or  fine  greater  than  the  highest  limit  declared  by  law, 
for  the  offence  of  which  they  convict  the  defendant,  the  court 
shall  disregard  the  excess,  and  pronounce  sentence,  and  render 
judgment,  according  to  the  highest  limit  prescribed  by  law  in  the 
particular  case. 

Sec.  202.  The  court  shall  have  power  in  all  cases  of  conviction, 
to  reduce  the  extent  or  duration  of  the  punishment  assessed  by  a 
jury,  if,  in  its  opinion,  the  conviction  is  proper,  but  the  punishment 
assessed  is  greater  than,  under  the  circumstances  of  the  case,  ought 
to  be  inflicted. 

Sec.  208.  The  court  before  which  any  person  shall  be  con- 
victed of  any  criminal  offence  shall  have  power,  in  addition  to  the 
sentence  prescribed  or  authorized  by  law,  to  require  such  person  to 
give  security  to  keep  the  peace,  or  be  of  good  behavior,  or  both,  for 
a  term  not  exceeding  two  years,  or  to  stand  committed  until  such 
security  be  given. 

Sec.  204.  The  last  section  shall  not  extend  to  convictions  for 
writing  or  publishing  any  libel,  nor  shall  such  security  be  hereafter 
required  by  any  court,  upon  any  complaint,  prosecution,  or  convic- 
tion, for  any  such  writing  or  publishing.  N 

Sec  205.  No  recognizance  given  under  the  provisions  of  the 
second  preceding  section  shall  be  deemed  to  be  broken  unless  the 
principal  therein  be  convicted  of  some  offence  amounting  in  judg- 
ment of  law  to  a  breach  of  such  recognizance. 

Sec  206  After  verdict  of  guilty,  or  finding  of  the  court 
against  the  defendant,  if  judgment  be  not  arrested,  or  a  new  trial 
granted,  the  court  must  pronounce  judgment. 

Sec  207.  For  the  purpose  of  judgment,  if  the  conviction  be 
for  an  offence  punishable  by  imprisonment,  the  defendant  must  be 
personally  present ;  if  for  a  fine  only,  he  must  be  personally  pres- 
ent unless  an  undertaking  shall  have  been  executed,  as  mentioned 
in  section  one  hundred  and  sixty-five,  and  then  judgment  may  be 
rendered  in  his  absence. 
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Sec.  208.  When  the  defendant  is  convicted  of  any  offence,  if 
he  be  in  custody,  the  court  may  direct  the  officer  in  whose  custody 
he  is  to  bring  him  before  it  for  judgment. 

Sec.  209.  If  in  any  case  the  defendant  be  not  present,  when 
his  personal  attendance  is  necessary,  the  court  may  order  the  clerk 
to  issue  a  warrant  for  his  arrest,  which  may  be  served  in  any  county 
in  the  Territory,  as  a  warrant  of  arrest  in  other  cases. 

Sec  210.  When  the  defendant  appears  for  judgment,  he  must 
be  informed  by  the  court  of  the  verdict  of  the  jury,  and  asked 
whether  he  have  any  legal  cause  to  show  why  judgment  should  not 
be  pronounced  against  him. 

Sec.  211.  If  no  sufficient  cause  be  alleged,  or  appear  to  the 
court,  why  judgment  should  not  be  pronounced,  it  shall  thereupon 
be  rendered. 

Sec.  212.  When  the  defendant  is  adjudged  to  pay  any  fine  and 
costs,  the  court  shall  order  him  to  be  committed  to  the  jail  of  the 
county  until  .the  same  be  paid  or  replevied. 

Sec  213.  In  all  cases  in  which  the  prosecutor  shall  be  ad- 
judged to  pay  the  costs,  he  shall  be  sentenced  to  pay  the  costs  of 
the  prosecution,  or  give  security  to  the  sheriff  to  pay  the  same  in 
ten  days,  and  stand  committed  until  the  sentence  be  complied  with. 

Sec.  214.  Any  person  imprisoned  for  failure  to  pay  any  fine* 
or  costs,  shall  be  discharged  after  being  imprisoned  one  day  for 
every  five  dollars  of  the  fine  and  costs,  if  it  appear  by  affidavit  or 
other  proof  that  such  person  is  unable  to  pay  the  same ;  but  exe- 
cution may  issue  against  the  property  of  the  defendant  or  prosecu- 
tor as  on  other  judgments. 

Sec.  215.  Whenever  judgment  upon  a  conviction  shall  be  ren- 
dered in  any  court,  the  clerk  of  such  court  shall  enter  such  judg- 
ment fully  in  the  minutes,  stating  briefly  the  offence  for  which  con- 
viction shall  have  been  had,  and  the  court  shall  inspect  such  entries- 
and  conform  them  to  the  facts;  but  the  omission  of  this  duty,  either 
by  the  clerk  or  judge,  shall  in  no  wise  affect  or  impair  the  validity 
of  the  judgment. 

Sec.  216.  Whenever  a  sentence  of  imprisonment  in  a  county 
jail  shall  be  pronounced  upon  any  person,  convicted  of  any  offence, 
the  clerk  of  the  court  shall,  as  soon  as  may  be,  make  out  and  de- 
liver to  the  sheriff  of  the  county  a  transcript  of  the  entry  of  such 
conviction  and  of  the  sentence  thereupon,  duly  certified  by  such 
82 
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clerk,  which  shall  be  sufficient  authority  to  such  sheriff  to  execute 
such  sentence,  and  he  shall  execute  the  same  accordingly. 

Sec.  217.  When  any  criminal  shall  be  sentenced  to  any  pun- 
ishment, the  clerk  of  the  court  in  which  the  sentence  was  passed 
shall  forthwith  deliver  a  certified  copy  thereof  to  the  sheriff  of  the 
county,  who  shall  without  delay,  either  in  person  or  by  deputy, 
cause  such  criminal  to  receive  the  punishment  to  which  he  was 
sentenced. 

Sec.  218.  Such  sheriff  or  deputy,  while  conveying  the  crimi- 
nal to  the  place  of  punishment,  shall  have  the  same  power  and  like 
authority  to  require  the  assistance  of  any  citizen  of  the  Territory 
in  securing  such  criminal,  and  retaking  him  if  he  shall  escape,  as 
such  sheiiff  or  deputy  has  in  any  other  case;  and  all  persons  who 
shall  neglect  or  refuse  to  assist  such  sheriff  or  deputy  when  re- 
quired shall  be  liable  to  the  same  penalties  as  for  similar  refusals 
in  other  cases. 

Skc  219.  Whenever  any  oriminal  shall  be  sentenced  to  the 
punishment  of  death,  the  court  shall  cause  to  be  made  out,  sealed 
and  delivered  to  the  sheriff  of  the  couuty,  a  warrant,  stating  such 
oonviction  and  sentence,  and  appointing  a  day  on  which  such  sen- 
tence shall  he  executed,  which  shall  not  be  less  than  four  nor  more 
than  eight  weeks  from  the  time  of  the  sentence. 

Sec  220.  The  punishment  of  death  prescribed  by  law  must 
be  inflieted  by  hanging  by  the  neck,  at  such  time  as  the  court  may 
adjudge. 

Sec.  221  When  execution  of  such  sentence  is  respited  to  a 
further  day  by  the  governor,  the  sheriff  must  note  the  same  on  the 
warrant,  and  the  defendant  must  be  detained  in  custody  until  the 
day  to  which  the  respite  is  granted,  at  which  time  the  sheriff,  un- 
less the  judgment  is  revoked  or  the  defendant  is  pardoned,  must 
execute  the  sentence,  between  the  hours  specified  in  the  judgment, 
and  return  the  warrant  with  the  respite. 

Sec.  222.  The  sentence  of  death  shall  be  executed  in  some 
private  enclosure,  as  near  the  jail  as  possible.  The  sheriff  sho.Il 
invite  to  be  present  at  the  execution,  by  at  least  three  days  notice, 
the  judge  of  the  court,  the  attorney  prosecuting,  and  the  clerk  of 
the  court,  together  with  two  physicians,  and  twelve  reputable  citi- 
aens,  to  be  selected  by  him.  He  must  also,  at  the  request  of  tbe 
prisoner,  permit  any  minister  of  the  gospel  whom  the  prisoner 
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may  name,  and  any  of  his  relations  and  friends  whom  he  may  de- 
sire, not  exceeding  two,  to  attend  the  execution  and  also  such  peace 
officers  as  the  sheriff  may  deem  proper.  No  person  other  than 
those  mentioned  in  this  section  can  be  present  at  the  execution,  nor 
can  any  person  under  age  be  allowed  to  witness  the  same. 

Sko.  228.  For  good  cause  shown,  the  court  in  which  the  con- 
viction is  bad,  or  the  governor,  may  prolong  the  time  or  suspend 
the  execution  of  any  criminal  sentenced  to  the  punishment  of  death  ; 
and  no  other  court  or  officer  shall  have  such  authority,  except  in 
the  cases  and  in  the  manner  hereinafter  provided. 

Ssc.  224.  If  after  any  criminal  be  sentenced  to  the  punish- 
ment of  death,  the  sheriff  shall  have  cause  to  believe  that  such 
criminal  has  become  insane,  he  may  summon  a  jury  of  twelve  com- 
petent jurors,  with  the  concurrence  of  the  judge  of  the  court  by 
which  the  judgment  was  rendered,  to  inquire  into  such  insanity, 
giving  notice  thereof  to  the  attorney  prosecuting. 

Sec.  225.  The  attorney  prosecuting  shall  attend  such  inquiry, 
and  may  produce  witnesses  before  the  jury,  and  may  cause  sub- 
posnas  to  be  issued  by  the  clerk  for  that  purpose ;  and  disobedience 
thereto  may  be  punished  by  the  district  court  in  the  same  manner 
as  in  other  cases. 

Sec.  226.  The  inquisition  of  the  jury  shall  be  signed  by  them 
and  by  the  sheriff.  If  it  be  found  that  such  criminal  is  insane,  the 
sheriff  shall  suspend  the  execution  of  the  sentence  until  he  receive 
a  warrant  from  the  governor,  or  from  the  supreme  or  district  court, 
as  hereinafter  authorised,  directing  the  execution  of  the  criminal. 

Sec.  227.  The  sheriff  shall  immediately  transmit  such  inquisi- 
tion to  the  governor,  who  may,  as  soon  as  he  shall  be  convinced  of 
the  sanity  of  such  criminal,  issue  a  warrant  appointing  a  time  and 
place  for  the  execution,  pursuant  to  his' sentence,  or  he  may  in  his 
discretion  commute  the  punishment  to  imprisonment  for  life. 

Sec.  228.  If  after  any  female  criminal  is  sentenced  to  the  pun- 
ishment of  death,  the  sheriff  shall  have  reason  to  suspect  that  she 
is  pregnant,  be  shall  in  like  manner  summon  a  jury  of  six  persons, 
not  less  than  three  of  whom  shall  be  physicians,  and  shall  give  no- 
tice thereof  to  the  attorney  prosecuting,  who  shall  attend,  and  the 
proceedings  shall  be  had  as  provided  in  the  seoond  preceding  sec- 
tion. 

Sec.  229.     The  inquisition  shall  be  signed  by  the  jury  and  the 
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sheriff,  and  if  it  appear  that  such  female  is  quick  with  child,  the 
sheriff  shall  iu  like  manner  suspend  the  execution  of  her  sentence, 
and  transmit  the  inquisition  to  the  governor. 

Sec.  230.  Whenever  the  governor  and  court  shall  be  satisfied 
that  the  cause  of  such  suspension  no  longer  exists,  the  governor 
shall  issue  his  warrant,  appointing  a  day  for  the  execution  of  such 
criminal,  pursuant  to  her  sentence,  or  ho  may  at  his  discretion  com- 
mute her  punishment  to  imprisonment  for  life. 

Sec.  231.  Whenever  for  any  reason  any  criminal  sentenced  to 
the  punishment  of  death  shall  not  have  been  executed  pursuant  to 
such  sentence,  and  the  same  shall  stand  in  full  force,  the  supreme 
court,  or  the  district  court  of  the  county  in  which  the  conviction 
was  bad,  on  the  application  of  the  attorney  prosecuting,  shall  issue 
a  writ  of  habeas  corpus  to  bring  such  criminal  before  such  court; 
or  if  he  be  at  large,  a  warrant  for  his  apprehension  may  be  issued 
by  such  court,  or  any  judge  thereof. 

Sec.  232.  Upon  such  criminal  being  brought  before  the  court, 
they  shall  proceed  to  inquire  into  the  facts,  and,  if  no  legal  reason 
exist  against  the  execution  of  such  sentence,  such  court  shall  issue 
a  warrant  to  the  sheriff  of  the  proper  county,  commanding  him  to 
do  execution  of  the  sentence,  at  such  time  as  shall  be  appointed 
therein ;  which  shall  be  obeyed  by  the  sheriff  accordingly. 

Sec.  233.  It  shall  be  the  duty  of  the  clerk  of  the  district  court, 
at  the  end  of  each  term,  to  issue  executions  for  all  fines  imposed, 
and  the  costs  of  convictions  in  criminal  cases  during  the  term  and 
remaining  unpaid,  which  shall  be  executed  iu  the  same  manner,  as 
executions  in  civil  cases,  and  the  property  of  the  defendant  and  his 
bail,  may  be  seized  and  sold  thereon,  notwithstanding  the  defendant 
may  be  in  custody  for  the  same  demand. 


New  Trials,  and  Arrest  of  Judgment. 

Sec.  234.  A  new  trial,  is  a  re-examination  of  the  issue,  in  the 
same  court 

Sec.  285.  The  granting  of  a  new  trial,  places  the  parties  in 
the  same  position  as  if  no  trial  bad  been  had.  The  former  verdict 
cannot  be  used,  or  referred  to,  either  in  the  evidence  or  argument. 

Sec.  236.     The  court  may  grant  a  new  trial,  for  the  following 
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cauns,  or  any  of  them :  First,  When  the  jury  has  received  any 
evidence,  papers  or  documents  not  authorized  by  the  court,  or  the 
court  has  admitted  illegal  testimony,  or  for  newly-discovered  evi- 
dence. Second,  When  the  jury  has  been  separated  without  leave 
of  the  court,  after  retiring  to  deliberate  upon  their  verdict,  or  have 
been  guilty  of  any  misconduct  tending  to  prevent  a  fair  and  due 
consideration  of  the  case.  Third,  When  the  verdict  has  been  de- 
cided by  means,  other  than  a  fair  expression  of  opinion  on  the  part  of 
all  the  jurors.  Fourth,  When  the  court  has  misdirected  the  jury,  in 
a  material  matter  of  law.  Fifth;  When  the  verdict  is  contrary  to 
law  or  evidence :  but  no  more  than  two  new  trials  shall  be  granted, 
for  this  cause  alone. 

Sec.  287.  The  application  for  a  new  trial  must  be  made  before 
judgment. 

Sec.  238  A  motion  in  arrest  of  judgment,  is  an  application 
on  the  part  of  the  defendant,  that  no  judgment  be  rendered  on  a  ver- 
dict of  guilty,  or  finding  of  the  court ;  and  may  be  granted  by  the 
court,  for  either  of  the  following  causes :  First,  That  the  grand 
jury  who  found  the  indictment,  had  no  legal  authority  to  inquire 
into  the  offence  charged,  by  reason  of  it  not  being  within  the  juris- 
diction of  the  court.  Second,  That  the  facts  stated,  do  not  consti- 
tute a  public  offence 

Sec.  289.  The  court  may  also,  in  its  view  of  any  of  these  de- 
fects, arrest  the  judgment  without  motion. 

Sec.  240.  The  effect  of  allowing  a  motion  in  arrest  of  judgment 
is  to  place  the  defendant  in  the  same  situation  in  which  he  was 
before  the  indictment  was  found,  except  in  cases  otherwise  pro- 
vided for. 

Sec  241.  When  judgment  is  arrested  in  any  case,  and  there  is 
reasonable  ground  to  believe  that  the  defendant  can  be  convicted  of 
an  offeuce  if  properly  indicted,  the  court  may  order  the  defendant 
to  be  recommitted,  or  admitted  to  bail,  anew,  to  answer  a  new 
indictment 


Of  Appeal. 

Sec.  242.  An  appeal  to  the  supreme  court  may  be  taken  by 
the  defendant,  as  a  matter  of  right,  from  any  judgment  against 
him,  and  upon  appeal,  any  decision  of  the  oourt  or  intermediate 
order,  made  in  the  progress  of  the  case,  may  be  reviewed. 
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Sbc.  248.  An  appeal  from  a  judgment,  in  a  criminal  action, 
may  be  taken  in  the  manner  and  in  the  oases  prescribed  in  this 
chapter. 

Sec.  244.  Appeal  to  the  supreme  court  may  be  taken  by  the 
Territory,  in  the  following  cases,  and  no  other :  First,  Upon  a 
judgment  for  the  defendant  in  quashing  or  setting  aside  an  indict- 
ment. Second,  Upon  an  order  of  the  court,  arresting  the  judgment 
Third,  Upon  a  question  of  law,  reserved  by  the  Territory. 

Sec.  245.     The  appeal  must  be  taken,  within  six  months  after 
the  judgment  is  rendered,  and  the  transcript  must  be  filed,  within  . 
thirty  days  after  the  appeal  is  taken. 

Sec.  246.  An  appeal  is  taken  by  the  service  of  a  notice  upon 
the  clerk  of  the  court  where  the  judgment  was  entered,  stating  that 
the  appellant  appeals  from  the  judgment.  If  taken  by  the  defend- 
ant, a  similar  notice  must  be  served  upon  the  attorney  prosecuting. 
If  taken  by  the  Territory,  a  similar  notice  must  be  served  upon  the 
defendant,  if  he  can  be  found  in  the  county,  if  not  found,  by  post- 
ing up  a  notice  three  weeks,  in  the  clerk's  office. 

Sec.  247.  An  appeal  taken  by  the  Territory  in  no  case  stays 
or  affects  the  operation  of  the  judgment  in  favor  of  the  defendant, 
until  the  judgment  is  reversed. 

Sec.  248.  An  appeal  taken  to  the  supreme  court,  from  a  judg- 
ment of  conviction,  does  not  stay  the  execution,  except,  when  the 
judgment  is  for  a  fine,  or  fine  and  costs,  only,  in  which  case  the 
execution  may  be  stayed,  by  an  order  of  the  supreme  court,  or  a 
judge  thereof 

Sec.  249.  In  case  of  an  appeal  from  a  question  reserved,  on 
the  part  of  the  Territory,  it  is  not  necessary  for  the  clerk  of  the 
court  below,  to  certify  in  the  transcript,  any  part  of  the  proceedings 
and  records,  except,  the  bill  of  exceptions,  and  the  judgment  of  ac- 
quittal When  the  question  reserved  is  defectively  stated,  the 
supreme  court  may  direct  any  other  part  of  the  proceedings  and 
record  to  be  certified  to  them. 

Sec.  250.  An  appeal  shall  stand  for  trial  immediately  after 
filing  the  transcript,  if  the  supreme  court  is  in  session ;  if  not  in 
session,  at  the  next  term  thereafter,  on  proof  of  notice  of  appeal  to 
the  appellee. 

Sec.  251.    When  several  defendants  are  tried  jointly,  any  one 
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or  more  of  them  may  take  an  appeal ;  bat  those  who  do  not  join  in 
the  appeal,  shall  not  be  affected  thereby. 

Sec.  252.  The  appellate  court  may  reverse,  affirm  or  modify 
the  judgment  appealed  from,  and  may,  if  necessary  or  proper,  order 
a  new  trial.  In  either  case,  the  cause  must  be  remanded  to  the 
court  below,  with  proper  instructions,  und  the  opinion  of  the  court, 
within  the  time,  and  in  the  manner,  to  be  prescribed  by  rule  of 
court. 

Sec.  253.  When  a  judgment  against  the  defendant  is  reversed, 
and  it  appears  that  no  offence  whatever  has  been  committed,  the 
supreme  court  must  direct  that  the  defendant  be  discharged;  but  if 
it  appear  that  the  defendant  is  guilty  of  an  offence,  although  defec- 
tively charged  in  the  indictment,  the  supreme  court  must  direct  the 
prisoner  to  be  returned,  and  delivered  over  to  the  jailor  of  the 
proper  county,  there  to  abide  the  order  of  the  court  in  which  he 
was  convicted 

Sec.  254.  On  an  appeal,  the  court  must  give  judgment,  with- 
out regard  to  technical  errors  or  defects,  or  to  exceptions,  which  do 
not  affect  the  substantial  rights  of  the  parties. 

Sec.  255.  An  appeal  shall  not  be  dismissed  for  any  informality 
or  defect  in  the  taking  thereof.  If  the  same  be  corrected  within  a 
reasonable  time  after  an  appeal  has  been  dismissed,  another  appeal 
may  be  taketi. 

Sec.  256.  On  a  judgment  of  affirmance  against  the  defendant, 
the  original  judgment  must  be  carried  into  execution,  as  the  appel- 
late court  shall  direct. 

Sic.  257.  All  opinions  of  the  supreme  court  in  criminal  prose- 
cutions, must  be  given  in  writing,  and  recorded  in  the  order  book. 


Costs  in  Criminal  Cases. 

Sec.  258  The  costs  shall  be  paid  by  the  county  in  which  the 
offence  is  committed,  in  which  the  defendant  shall  be  convicted,  and 
shall  be  unable  to  pay  them. 

Sec.  259.  In  all  cases  in  which  the  defendant  is  acquitted,  the 
costs  shall  be  paid  by  the  county,  unless  the  prosecutor  be  adjudged 
to  pay  them. 

Sec.  260.     In  all  cases  except  a  felony,  when  the  indictment 


256  CRIMINAL  PRACTICE  ACX8. 

shall  be  returned  "  not  a  true  bill,"  the  prosecutor  shall  be  ad- 
judged to  pay  the  costs,  unless  the  grand  jury  shall  determine  that 
the  county,  and  not  the  prosecutor,  shall  pay  the  same.  The  opin- 
ion of  a  majority  of  the  grand  jury,  certified  by  their  foreman, 
stating  who  shall  be  liable  for  costs,  shall  be  conclusive  in  the  court 
rendering  judgment  in  the  same. 

Sec.  261.  If  any  person  charged  with  an  offence  less  than  a 
felony,  shall  be  discharged  by  the  officer  taking  his  examination 
the  costs  shall  be  paid  by  the  prosecutor,  or  person  on  whose  oath  or 
information  the  same  shall  have  been  instituted,  unless  the  officer 
shall  certify  th  it  there  was  probable  cause  tor  the  prosecution,  in 
which  event,  they  shall  be  paid  by  the  county  iu  which  the  offence 
was  committed.  When  the  prosecutor  is  condemned  to  pay  the 
costs,  the  officer  taking  the  examination  shall  issue  execution  for 
them  forthwith,  if  demanded.  When  the  bill  of  costs  shall  be  cer- 
tified to  the  tribunal  transacting  county  business,  for  payment,  the 
same  shall  be  strictly  examined  by  the  tribunal,  and  no  allowance 
shall  be  made,  but  for  such  services  as  are  expressly  compensated 
by  law. 

Sec.  262.  If  a  person  charged  with  a  felony  shall  be  dis- 
charged, by  the  officer  taking  his  examination,  or  if  recognised  or 
committed  for  any  such  offence,  and  no  indictment  be  preferred 
against  him,  the  costs  shall  be  paid  by  the  county,  woich  shall  be 
certified  for  allowance,  in  the  manner  hereinafter  declared. 

Sec  263.  If  upon  the  trial  of  an  indictment  whereon  the  name 
of  the  prosecutor  is  indorsed  as  such,  according  to  law.  the  jury 
shall  acquit  the  defendant,  they  shall  determine  and  return,  together 
with  their  verdict,  whether  the  prosecutor  or  the  county  shall  pay 
the  costs,  and  the  court  shall  render  judgment  accordingly. 

Sec.  2(54.  In  all  cases,  not  herein  otherwise  provided  for,  the 
costs  shall  be  paid  by  the  county  in  which  the  offence  was  com- 
mitted. 

Sec  265.  Whenever  any  person  shall  be  convicted  of  any 
crime  or  misdemeanor,  no  costs  incurred  on  his  part,  e>cept  fees  for 
board,  shall  be  paid  by  the  county  or  Territory,  except  as  herein 
otherwise   provided. 

Sec  266.  No  subpoena  for  a  witness  in  any  criminal  case,  shall 
be  issued,  unless  the  name  of  such  witness  is  indorsed  on  the  indict- 
ment, or  the  attorney  prosecuting,  or  the  prosecutor  in  the  cause, 
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or  the  defendant  or  his  attorney,  shall  order  the  same ;  and  no  sub- 
poena shall  be  issued  for  any  witness,  unless  the  accused  is  in  cus- 
tody, or  on  trial,  or  unless  the  clerk  shall  be  satisfied  that  he  will 
be  in  attendance  on  the  court,  at  the  return  term  of  the  process ; 
and  all  costs  unnecessarily  incurred  by  a  violation  of  this  section 
shall  be  taxed  against  the  clerk. 

Sec.  267.  Whenever  a  witness  in  a  criminal  case  is  once  recog- 
nized or  subpoenaed,  he  shall  attend  under  the  same  until  he  is  dis- 
charged by  the  court ;  and  no  costs  shall  be  allowed  for  any  subse- 
quent recognizance  or  subpoena  against  the  same  witness. 

Sue.  268.  Whenever  the  tribunal  transacting  county  business 
of  any  county  of  which  the  offender  shall  have  committed  any  crime, 
for  which  he  is  imprisoned,  may  be  satisfied  of  the  necessity  of  so 
doing,  may  make  an  allowance  for  ironing  the  prisoner,  and  may 
allow  a  moderate  compensation  for  medical  services,  fuel,  bedding, 
and  menial  attendance,  for  any  prisoner,  which  shall  be  paid  out  of 
the  county  treasury. 

Sec  269.  All  fines  and  penalties  imposed,  and  all  forfeitures 
incurred  in  any  county,  shall  be  paid  into  the  treasury  tberof,  for 
the  benefit  of  said  county. 

Sec  270.  The  clerks  of  the  several  courts  in  the  Territory  in 
which  any  criminal  cause  shall  have  been  determined  or  continued 
generally,  and  in  which  the  Territory  or  county  shall  be  liable  for 
costs,  shall,  before  the  next  succeeding  term,  tax  all  costs  which 
shall  have  accrued  in  the  same,  and  make  out  and  deliver  to  the 
attorney  prosecutiug  in  said  court,  withiu  the  time  aforesaid,  a 
complete  fee  bill,  specifying  each  item  of  service,  and  the  fee  tbere- 
for;  and  if  any  clerk  fail  to  perform  the  duties  hereby  enjoined  on 
him,  any  person  injured  by  such  neglect,  may,  by  motion  in  said 
court,  giving  two  days'  notice  thereof  to  such  clerk  or  his  deputy, 
recover  against  the  clerk,  treble  the  amount  of  costs  to  which  he  is 
entitled  in  the  cause,  in  which  the  clerk  shall  have  failed  to  make 
out  and  deliver  to  the  prosecuting  attorney  a  fee  bill. 

Sec.  271.  It  shall  be  the  duty  of  the  judge  and  attorney  prose- 
cuting of  every  court  in  this  Territory,  having  criminal  jurisdiction, 
to  meet  together  in  term  time,  and  examine  strictly  each  bill  of 
costs  which  shall  have  been  delivered  to  the  attorney  prosecuting  of 
said  court  for  allowance  against  the  county  or  Territory,  and  ascer- 
tain, as  far  as  practicable,  wh.ther  the  services  have  been  rendered 
83 
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for  which  charges  are  made,  and  whether  compensation  is  expressly 
given  by  law,  for  the  services  charged,  or  whether  greater  charges 
are  made,  than  the  law  authorizes,  and  if  they  find  that  the  said 
fee  bill  has  been  made  out  in  conformity  to  law,  and  if  not,  after 
correcting  all  errors  therein,  they  shall  certify  to  the  clerk  of  the 
tribunal  transacting  county  business,  the  amount  of  costs  due  by 
the  county  on  said  fee  bill,  which  shall  be  delivered  to  the  clerk  to 
be  collected  without  delay,  and  paid  over  to  those  entitled  to  the 
fees  allowed ;  and  any  clerk  failing  to  collect  said  fees,  or  having 
collected  them  shall  refuse  to  pay  the  same  on  demand,  shall  be 
subject  to  the  penalties  prescribed  in  the  preceding  section,  to  be 
recovered  in  like  manner. 

Sec.  272.  The  original  fee  bill  signed  by  the  judge  and  attor- 
ney prosecuting,  a  copy  of  which  shall  be  certified  to  the  tribunal 
transacting  county  business,  shall  be  carefully  preserved  by  the 
clerk,  in  his  office,  and  shall  be  evidence  of  the  facts  therein  con- 
tained, without  further  proof. 

Sec.  273.  The  judge  and  the  attorney  prosecuting  shall  be 
careful,  and  not  tax  the  county  with  more  than  the  costs  of  three 
witnesses,  to  establish  one  fact. 


Miscellaneous  Provisions. 

Sec.  274.  Upon  complaint  being  made  on  oath,  to  any  officer 
authorized  to  issue  process  for  the  apprehension  of  offenders,  that 
any  personal  property  has  been  stolen  or  embezzled,  and  that  the 
complainant  has  reason  to  believe  that  such  property  is  concealed 
in  any  particular  house  or  place,  if  such  magistrate  shall  be  satisfied 
that  there  is  reasonable  ground  for  such  suspicion,  he  shall  issue  a 
warrant  to  search  for  such  property. 

Sec.  275.  Such  warrant  shall  be  directed  to  the  sheriff  of  the 
county,  and  shall  command  him  to  search  the  place  where  such 
property  is  suspected  to  be  concealed,  in  the  day  time,  which  place 
shall  be  designated,  and  the  property  particularly  described  in  such 
warrant,  and  to  bring  such  property  before  the  magistrate  issuing 
the  warrant. 

Sec.  276.  If  there  be  positive  proof  that  any  property  stolen 
or  embezzled  is  concealed  in  any  particular  place  or  house,  the  war- 
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rant  may  order  the  searching  of  such  place  or  house. 

Sec.  277.  Every  such  warrant  shall  be  executed  by  a  public 
officer,  and  not  by  any  other  person. 

Sec.  278.  Any  magistrate  who  shall  commit  any  person  charged 
with  an  offence,  to  jail,  or  by  whom  any  vagrant  or  disorderly  per- 
son may  be  committed,  may  cause  such  person  to  be  searched  for 
the  purpose  of  discovering  any  money  or  property  be  may  have, 
and  if  any  be  found,  the  same  may  be  taken  and  npplied  to  the  sup- 
port of  such  person  while  in  confinement. 

Sec.  279.  When  property  alleged  to  have  been  stolen  shall 
come  into  the  custody  of  any  sheriff,  coroner,  constable,  marshal,  or 
any  person  authorized  to  perform  the  duties  of  such  officer,  he 
shall  hold  the  same,  subject  to  the  order  of  the  officer  authorized  to 
direct  the  disposition  (hereof. 

Sec.  280.  Upon  receiving  satisfactory  proof  of  the  title  of  any 
owner  of  such  property,  the  magistrate  who  shall  take  the  examina- 
tion of  the  person  accused  of  any  of  the  offences  referred  to  in  the 
preceding  section,  may  order  the  same  to  be  delivered  to  such 
owner,  on  his  paying  the  reasonable  and  necessary  expenses,  in- 
curred in  the  preservation  of  such  property,  to  be  certified  by  such 
magistrate,  which  order  shall  entitle  the  owner  to  demand  and 
receive  such  property. 

Sec.  281.  If  such  property  come  into  the  custody  of  any 
magistrate,  upon  satisfactory  proof  of  the  title  of  any  owner  there- 
of, it  shall  be  delivered  to  him  on  the  payment  of  the  necessary 
expenses  incurred  in  the  preservation  thereof,  to  be  certified  by 
such  magistrate. 

Sec.  282.  If  such  property  shall  not  have  been  delivered  to  the 
owner  thereof,  the  court  before  which  a  conviction  shall  be  had  for 
the  stealing,  embezzling  or  obtaining  such  property,  may,  upon 
proof  of  the  ownership  of  any  person,  order  the  same  to  be  restored 
to  him,  on  the  payment  of  the  expenses  incurred  in  the  preservation 
thereof. 

Sec.  283.  If  such  property  shall  not  be  claimed  by  the  owner 
within  six  months  from  the  time  any  person  shall  have  been  con- 
victed of  obtaining  it  in  any  of  the  modes  referred  to  in  this  act, 
the  court,  or  magistrate  authorized  by  the  preceding  provisions  to 
order  a  restoration,  may  order  the  same  to  be  sold ;  and  the  pro- 
ceeds of  the  sale,  after  payment  of  the  expense  of  preservation 
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and  sale  of  the  property,  shall  be  paid  into  the  county  treasury, 
for  the  use  of  the  county. 

Sec.  284.  If  the  property  thus  obtained  be  a  living  animal, 
or  be  of  a  perishable  nature,  the  court  or  magistrate  authorised  to 
order  a  restoration  may  order  a  sale  thereof;  and  the  proceeds  shall 
be  applied  in  the  same  manner  as  hereinbefore  directed,  in  respect 
to  such  property. 

Sec.  285.  In  case  of  sale,  as  specified  in  the  last  section,  a 
particular  description  of  the  property  shall  be  made  out  in  writing, 
and  filed  with  the  court  or  officer  making  the  order  of  sale,  so  that 
the  owner  may  identify  the  same,  if  he  shall  claim  the  proceeds 
within  the  time  limited  by  law  for  making  bis  claim. 

Sec.  286.  Warrants  authorized  by  law  to  be  issued  in  criminal 
cases,  may  be  under  the  hand  of  the  magistrate  issuing  the  same, 
and  shall  he  as  valid  and  effectual  in  all  respects,  as  if  sealed. 

Sec.  287.  All  recognisances  required  or  authorized  to  be  taken 
in  any  criminal  proceedings  in  open  court  by  any  court  of  record, 
shall  be  entered  on  the  minutes  of  such  court,  and  the  substance 
thereof  shall  be  read  to  the  person  recognized ;  all  other  recogni- 
sances in  any  criminal  matter  or  proceeding,  or  in  any  proceeding 
of  a  similar  nature,  Bhall  be  in  writing,  and  subscribed  by  the 
parties  to  be  bound  thereby. 

Sec.  288.  Every  officer,  or  other  person,  who  shall  have  ar- 
rested, or  have  in  his  custody,  under  authority  of  the  laws  of  this 
Territory,  any  prisoner  who  is  to  be  conveyed  from  one  county  to 
another,  may  take  such  prisoner  through  such  parts  of  any  county 
as  shall  be  in  the  ordinary  route  of  travel  from  the  place  where 
such  prisoner  shall  have  have  been  arrested  to  the  place  where  he 
is  to  be  conveyed  and  delivered  under  the  process  or  authority  by 
which  such  prisoner  shall  have  been  arrested  or  detained. 

Sec.  289.  The  officer  or  person  having  such  prisoner  in  charge 
shall  not  be  liable  to  arrest  in  civil  process  while  on  his  route;  and 
he  shall  have  the  like  power  to  require  any  person  to  aid  in  secur- 
ing such  prisoner,  and  retaking  him  if  he  escapes,  as  sheriff}  or 
other  officers  have  in  their  own  county ;  and  a  refusal  or  neglect  to 
render  such  aid  shall  be  an  offence  punishable  in  the  same  manner 
as  for  disobedience  to  a  summons  to  assist  in  the  execution  of  a 
process. 

Sec.  290.    The  jailor  of  every  county  through  which  such  pris- 
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oner  may  be  taken  is  required  to  receive  and  safely  keep  such  pris- 
oner in  the  jail  of  which  he  has  charge,  when  requested  by  the 
officer  or  person  having  lawful  charge  of  such  prisoner,  and  re- 
deliver him  on  demand  of  such  officer  or  person. 

Sec  291.  Whenever  the  governor  of  this  Territory  shall  de- 
mand a  fugitive  from  justice  from  the  executive  of  another  state 
or  territory,  and  shall  have  received  notice  that  such  fugitive  will 
be  surrendered,  he  shall  issue  his  warrant,  under  the  seal  of  the 
Territory,  to  some  messenger,  commanding  him  to  receive  such 
fugitive  and  convey  him  to  the  sheriff  of  the  county  in  which  the 
offence  was  committed,  or  is  by  law  cognizable. 

Sec.  292.  The  expenses  which  may  accrue  under  the  last  sec- 
tion, being  first  ascertained  to  the  satisfaction  of  the  governor,  shall, 
on  his  certificate,  be  allowed,  and  paid  out  of  the  Territorial  treas- 
ury, as  other  demands  against  the  Territory. 

Sbc.  293.  Whenever  in  the  opinion  of  the  court  it  is  proper 
for  the  jury  to  have  a  view  of  the  place  in  which  any  material  fact 
occurred,  it  may  order  them  to  be  conducted  in  a  body,  under  the 
charge  of  an  officer,  to  the  place,  which  shall  be  shown  to  them  by 
some  person  appointed  by  the  court  for  that  purpose.  While  the 
jury  are  thus  absent,  no  person  other  than  the  officer  and  a  person 
appointed  to  show  them  the  place  shall  speak  to  them  on  any  sub- 
ject connected  with  the  trial. 

Sec.  294.  To  make  an  arrest  in  criminal  actions,  the  officer 
may  break  open  any  outer  or  inner  door  or  window  of  a  dwelling- 
house,  or  other  building,  or  any  other  inclosure,  if,  after  notice  of 
bis  office  and  purpose,  he  be  refused  admittance. 

Sec.  295.  When  the  sheriff  or  other  officer  is  guilty  of  cor- 
ruption in  selecting  or  empanelling  a  grand  or  traverse  jury,  it  is 
good  cause  of  challenge  to  any  of  the  jurors  so  selected  or  em- 
panelled. 

Sec.  296.  Every  judgment,  commitment,  and  process  of  the 
district  court,  must  be  executed  by  the  sheriff. 

Sec.  297.  When  any  criminal  in  the  Territorial  prison  is  or- 
dered to  be  returned  to  the  county  where  he  was  convicted  to  await 
a  new  trial,  the  keeper  of  the  Territorial  prison  must  execute  the 
order.  The  keeper  is  entitled  to  such  fees  therefor  as  are  allowed 
to  the  sheriff  for  taking  the  convict  to  the  Territorial  prison. 
Sbc  298.    When  the  term  "person,"  or  other  word  is  used  to 
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designate  the  party  whos3  property  is  the  subject  of  an  offence,  or 
against  whom  any  act  is  done  with  intent  to  defraud  or  injure,  the 
term  may  be  construed  to  include  the  United  States,  this  Terri- 
tory, or  any  other  state  or  territory,  or  any  public  or  private  cor- 
poration, as  well  as  an  individual. 

Sec.  299.  All  the  definitions  of  terms  in  the  act  preceding  the 
rules  of  pleading  and  practice  in  civil  actions,  are  adopted  in  this 
act  so  far  as  they  are  applicable. 

Sec.  300.  If  money  has  been  deposited  instead  of  bail,  and  the 
defendant  at  any  time  before  the  forfeiture  thereof  shall  give  suf- 
ficient special  bail,  or  shall  surrender  himself  iu  open  court,  or  to 
the  sheriff,  as  provided  in  this  act,  or  be  in  any  manner  legally  dis- 
charged, the  clerk  shall  return  the  deposit. 

Sec.  301.  If  any  person  charged  with,  or  convicted  of,  a  fel- 
ony, shall  break  prison,  escape  or  flee  from  justice,  and  abscond  or 
secrete  himself,  the  governor  of  the  Territory  may,  if  he  deems  it 
expedient,  offer  any  reward,  not  exceeding  one  thousand  dollars,  for 
the  appiehension  and  delivery  of  Buch  person  to  the  custody  of  such 
sheriff  or  other  officer  as  he  may  direct. 

Sec.  802.  When  any  person  shall  apprehend  and  deliver  such 
fugitive  to  the  proper  sheriff  or  officer,  he  shall  take  his  certificate 
of  such  delivery,  and  the  governor,  on  the  production  of  such  cer- 
tificate, shall  certify  the  amount  of  the  claim  to  the  auditor  of  pub- 
lic accounts. 

Sec.  803.  In  all  cases  in  which  the  governor  is  authorized  by 
law  to  grant  pardons,  he  may  grant  the  same  on  such  conditions, 
and  under  such  restrictions,  as  he  may  think  proper. 

Sec.  801.  When  any  indictment  or  prosecution  shall  be  quashed, 
set  aside,  or  reversed,  the  time  during  which  the  same  was  pending 
shall  not  be  computed  as  part  of  the  time  of  the  limitation  pre- 
scribed for  the  offence. 

Sec.  805.  In  all  cases  when  a  person  shall  be  arrested  for  any 
criminal  offence,  his  real  estate  and  mining  claims  shall  be  liable 
for  the  payment  of  any  judgment  imposing  any  fine  or  costs  upon 
such  person,  and  such  judgment  shall  be  a  lien  on  such  real  estate 
or  mining  claims  from  the  time  of  such  arrest. 

Sec.  806.  The  real  estate  and  mining  claims  of  all  persons  who 
sign  or  enter  into  any  recognizance  for  the  appearance  of  any  per- 
son charged  with  any  criminal  offence  shall,  if  such  recognizance  be 
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forfeited,  bo  liable  for  the  payment  of  any  judgment  which  may  be 
recovered  thereon,  and  such  judgment  is  hereby  declared  to  be  a 
lien  upon  such  property  from  the  date  of  «uch  recognizance.  Noth- 
ing in  either  of  the  above  sections  shall  be  construed  so  as  to  pro- 
hibit the  issuing  of  execution  and  the  enforcing  the  collection 
thereof  out  of  any  other  property  of  the  defendants  than  above 
enumerated. 


CHAPTER  II. 

Proceedings  in  Justices'  Courts. 

Sec  807.  Justices  of  the  peace  shall  have  jurisdiction  within 
their  respective  counties  to  hear  and  determine  all  criminal  actions 
when  the  punishment  for  the  offence  charged  is  by  fine  only,  or  fine 
and  imprisonment  in  the  county  jail,  not  exceeding  six  months,  and 
shall  be  authorized  to  assess  a  fiue  in  any  amount  not  exceeding 
five  hundred  dollars,  or  imprisonment  in  the  county  jail  not  exceed- 
ing six  months. 

Sec.  308.  If  the  justice  or  jury  trying  any  such  case  shall  be 
of  the  opinion  that  the  punishment  which  a  justice  is  authorized  to 
inflict  is  not  adequate  to  the  offence  committed,  they  shall  so  find, 
whereupon  the  justice  shall  recognize  the  defendant  and  the  wit- 
nesses to  appear  in  the  district  court,  in  the  same  manner  as  peace 
magistrates  are  authorized  to  recognize  persons  and  witnesses  for 
offences  committed ;  and  the  same  proceedings  shall  be  had  in  such 
cases  in  the  district  court  as  if  the  examination  had  not  been  had 
before  such  a  magistrate. 

Sec.  309.  Whenever  an  affidavit  shall  be  filed  with  a  justice  of 
the  peace,  in  writing,  charging  any  one  with  an  offence  of  which 
such  justice  shall  have  jurisdiction,  the  justice  shall  forthwith  issue 
a  warrant  for  the  arrest  of  the  offender,  which  warrant  shall  be  ex- 
ecuted by  the  sheriff  of  the  county,  or  any  constable  thereof,  or  hy 
some  competent  person  specially  deputed  by  the  justice  for  that 
purpose,  which  authority  shall  be  endorsed  on  the  warrant. 

Sec.  310.  If  any  such  offence  is  committed  in  the  presence  of 
the  justice  or  peace  officer,  be  shall  immediately  arrest  the  offender, 
or  cause  it  to  be  done,  and  for  the  purpose  no  warrant  or  process 
shall  be  necessary;  but  such  offender  shall  not  be  detained  longer 
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than  twenty-four  boars  unless  there  be  an  affidavit  filed  charging 
such  person  with  some  offence,  and  in  that  case  the  same  shall  be 
disposed  of  as  other  cases. 

Sec.  311.  When  any  person  thall  be  brought  before  a  justice 
of  the  peace,  under  the  provisions  of  this  chapter,  it  shall  He  the 
duty  of  the  justice  to  proceed  to  hear  and  determine  the  same,  as 
herein  provided. 

Sec.  312.  Upon  good  cause  shown  by  either  party,  the  justice 
may  postpone  the  trial  of  the  cause  to  a  day  certain,  in  which  case 
he  shall  require  the  defendant  to  enter  into  a  recognizance,  with 
sufficient  security,  conditioned  thut  he  will  appear  before  the  jus- 
tice at  the  time  and  place  appointed,  then  and  there  to  answer  the 
charge  alleged  against  him. 

Sec  813.  If  the  defendant  fail  or  refuse  to  enter  into  a  recog- 
nizance, the  justice  shall  commit  him  to  the  jail  of  the  county, 
there  to  remain  until  the  day  fixed  for  trial  unless  recognizance  be 
given  in  the  meantime. 

Sec.  314.  Iu  case  of  the  breach  of  any  recognizance  entered 
into  as  aforesaid,  the  same  shall  be  certified  and  returned  to  the 
district  court,  to  be  proceeded  on  as  recognizances  certified  to  such 
court  by  magistrates. 

Sec.  315.  If  in  the  progress  of  any  trial  before  a  justice  of 
the  peace,  under  the  provisions  of  this  chapter,  it  shall  appear  that 
the  accused  ought  to  be  put  upon  his  trial  for  an  offence  not  cogniz- 
able before  a  justice  of  the  peace,  the  justice  shall  immediately 
stop  all  further  proceedings  before  him.  and  proceed  as  a  magistrate 
in  cases  cognizable  only  in  the  district  court. 

Sec.  316.  In  all  cases  arising  under  this  act,  it  shall  be  the 
duty  of  the  justice  to  summon  the  injured  party,  and  all  others 
whose  testimony  may  be  deemed  material  as  witnesses  at  the  trial, 
and  to  enforce  their  attendance  by  attachment  if  necessary. 

Sec.  317.  The  defendant  shall  be  entitled,  if  demanded  by  him, 
to  jury  trial  The  jury  shall  consist  of  six  persons  of  the  requisite 
qualifications  of  jurors  in  civil  cases  before  justices  of  the  peace, 
and  shall  be  summoned  in  the  same  manner. 

Sec.  318.  The  jury  shall  be  empanelled  and  sworn  in  the  same 
manner  as  in  civil  cases  before  a  justice  of  the  peace,  and  each 
party  shall  be  entitled  to  challenge  peremptorily  one-half  the  num- 
ber of  the  jury. 
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Sec.  819.  When  proceedings. are  commenced  under  the  pro- 
visions of  this  chapter,  on  the  information  or  complaint  of  the  in- 
jured party,  his  name  shall  be  entered  by  the  justice  on  his  docket 
as  prosecutor ;  and  if  the  defendant  shall  be  discharged  or  acquitted, 
tbe  costs  shall  be  paid  by  the  county,  unless  the  justice  or  jury 
trying  the  casQ  shall  find  that  there  was  no  probable  cause  for  the 
commencement  of  the  same,  in  which  case  the  prosecutor  shall  pay 
the  costs,  and  judgment  shall  be  rendered  against  him  accordingly. 
Sec.  320.  The  justice  or  jury  trying  the  case  shall,  if  the  de- 
fendant is  found  guilty,  assess  the  fine  that  he  shall  pay  and  the 
imprisonment  that  shall  be  inflicted,  and  judgment  shall  be  ren- 
dered accordingly. 

Sec.  321.  In  all  cases  of  conviction,  under  the  provisions  of 
this  chapter,  the  justice  shall  enter  his  judgment  for  the  fine  and 
costs  against  the  defendant,  and  may  commit  him  until  the  judg- 
ment is  satisfied,  as  in  cases  in  the  district  court. 

Sec.  322.  Any  defendant  committed  under  the  provisions  of 
this  chapter  may  be  discharged  in  the  same  manner  as  if  he  had 
been  committed  by  the  district  court. 

Sec.  323.  Any  person  convicted  under  the  provisions  of  this 
chapter,  may  appeal  to  the  district  court,  at  any  time  within  ten 
days  after  judgment  is  rendered,  by  entering  into  recognizance  with 
sufficient  security,  conditioned  that  he  will'  appear  in  the  district 
court  on  the  trial  therein,  and  pay  all  judgments  for  fine  and  costs 
that  may  be  rendered  against  him  in  the  district  court  in  such  case : 
Provided,  Said  defendant  give  notice  of  his  intention  so  to  do,  at 
the  time  of  the  rendition  of  judgment. 

Sec.  824.  When  an  appeal  is  taken,  the  justice  shall  immedi- 
ately make  a  certified  transcript  of  all  his  proceedings  therein,  and 
transmit  the  same,  together  with  the  papers  in  said  cause,  to  the* 
clerk  of  the  district  court. 

Sec.  325.  When  an  appeal  is  taken  according  to  this  chapter, 
on  the  day  of  trial  the  justice  shall  recognize  all  material  witnesses 
for  their  appearance  at  the  district  court  on  the  trial  of  such  cause. 
Sec.  326.  The  clerk  of  the  district  court  shall  enter  the  same 
on  the  court  docket,  in  its  order  with  other  criminal  causes ;  and 
the  same  shall  be  heard  at  the  next  term  thereafter,  unless,  for 
good  cause,  the  same  be  continued. 
84 
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Sec.  827.  The  costs  in  both  cases  shall  abide  the  event  of  the 
trial  in  the  district  court. 

Sec.  828.  If  the  judgment  of  the  justice  shall  be  affirmed  or 
modified,  or  if  upon  trial  in  the  district  court,  the  defendant  shall 
be  convicted  and  any  fine  assessed,  judgment  shall  be  rendered  for 
such  fine  and  costs,  in  both  courts,  against  the  defendant  and  his 
securities. 

Sec.  829.  All  such  cases  shall  be  tried  anew,  in  the  district 
court. 

Sec.  880.  If  the  judgment  in  the  district  court  be  not  paid, 
execution  may  issue  thereon  against  the  defendant  and  his  securities 
for  the  fine  and  costs  aforesaid,  which  shall  be  ma^e  out  of  the 
property  of  the  defendant,  if  sufficient  thereof  be  found,  if  not,  then 
out  of  the  property  of  his  securities. 

Sec.  831.  The  justice  shall  issue  executions  for  all  fines  and 
costs  that  are  not  paid  in  any  case  before  him,  which  shall  be  issued, 
executed  and  returned,  in  the  same  manner  as  executions  issued  by 
justices  of  the  peace  in  civil  cases.  If  the  county  shall  have  paid 
the  costs  in  any  case,  and  such  costs  shall  afterwards  be  collected 
from  the  defendant,  they  shall  be  paid  into  the  county  treasury. 

Sec.  882.  In  all  oases  not  specially  provided  for  in  this  chap- 
ter, the  process  and  proceedings  before  a  justice  shall  be  governed 
by  the  law  regulating  proceedings  in  justices'  courts  in  civil  cases. 

Sec.  888.  Any  justice  of  the  peace,  sheriff,  constable,  or  cor- 
oner, who  shall  wilfully  neglect  or  refuse  to  perform  any  duty 
enjoined  on  him  by  this  chapter,  shall  be  deemed  guilty  of  a  mis- 
demeanor in  office,  and  upon  conviction  thereof,  shall  be  fined  in 
any  sum  not  exceeding  one  hundred  dollars. 

Sec.  884.  When  a  trial  under  the  provisions  of  this  chapter, 
shall  be  continued  by  the  justice,  it  shall  not  be  necessary  for  the 
justice  to  summon  any  witnesses  who  maty  be  present  at  the  contin- 
uance, but  said  justice  shall  verbally  notify  such  witnesses  as  either 
party  may  require,  to  attend  before  him,  to  testify  in  the  cause,  on 
the  day  set  for  the  trial,  which  verbal  notice  shall  be  as  valid  as  a 
summons. 

Sec.  885.  Any  officer  charged  with  the  collections  of  fines, 
under  the  provisions  of  this  chapter,  shall  return  the  execution  to 
the  justice,  within  thirty  days  from  its  delivery  to  him,  and  pay 
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over  to  the  justice  the  money  collected  thereon,  deducting  his  fees 
for  collection  of  the  same. 

Sec.  886.  All  fines  imposed  and  collected  by  any  justice  under 
the  provisions  of  this  chapter,  shall  be  paid  by  him  to  the  treasurer 
of  the  county  where  the  conviction  was  had,  for  the  use  of  such 
county,  within  thirty  days  after  the  receipt  of  the  same,  and  the 
justice  shall  take  duplicate  receipts  therefor,  one  of  which  he  shall 
deposit  with  the  county  auditor,  or  officer  performing  the  duties  of 
such  office. 

Sec.  887.  If  any  justice  shall  fail  to  pay  over  such  moneys  as 
aforesaid,  it  shall  be  the  duty  of  the  treasurer  of  the  proper  county 
to  prosecute  such  delinquent  justice  for  the  recovery  of  the  same, 
together  with  the  penalty  of  twenty  per  centum  thereon,  in  an 
action  of  debt,  before  any  court  having  jurisdiction  thereof. 

Sec.  888.  When  a  judgment  of  imprisonment  is  rendered  by  a 
justice,  a  certified  copy  of  the  same  shall  be  delivered  to  the  jailor, 
which  shall  be  sufficient  authority  for  executing  the  judgment. 

Sbc.  889.  This  act  shall  not  affect  any  criminal  action  pending, 
at  the  time  of  the  taking  effect  of  the  same,  but  such  action  shall 
be  made  to  conform,  as  near  as  may  be,  to  the  provisions  herein 
contained ;  otherwise  such  actions  shall  be  carried  on  to  their  final 
termination,  under  the  laws  that  were  in  force  at  the  time  of  the 
commencement  of  the  same. 

Sec.  840.  This  act  shall  take  effect  and  be  in  force,  from  and 
after  its  approval  by  the  governor. 

Sec.  841.  An  act  entitled  "  an  act  to  regulate  the  proceedings  in 
criminal  cases,  in  the  courts  of  justice,  in  the  Territory  of  Idaho," 
approved  February  first,  1864,  and  all  other  laws  and  parts  of  laws 
in  conflict  with  this  act,  be,  and  the  same  are  hereby  repealed. 
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AN  ACT  in  relation  to  Exeontors  and  Administrators. 

ARTICLE  I. 

Of  their  Appointment  and  Removal  prom  Office. 

1.  Letters  testamentary  and  of  administration  ;  by  whom  granted. 

2.  Dnty  of  probate  judge  when  granted  in  vacation. 

3.  Where  letters  are  to  be  granted. 

4.  Proceeding  entrusted  to  court;  where  to  be.  had. 

5.  Who  shall  be  an  executor  or  administrator. 

6.  Who  entitled  to  administration  next  of  kin. 

7.  When  letters  may  be  granted  to  other  persons. 

8.  A  non-resident  of  the  Territory  shall  not  be  executor  or  administrator. 

9.  Citation  may  be  issued  to  persons  entitled;  failure  to  appear  deemed  a  renun- 

oiation. 

10.  Letters  to  administrators. 

11.  Executor?  shall  give  bonds. 

13.    Shall  have  two  or  more  good  securities. 

13.  Validity  of  the  will. 

14.  Application  of  administration  to  discover  on  oath  the  heirs;  administrator  to 

take  oath. 

15.  Administrator  de  bonis  non  to  take  similar  baths. 

16.  Oath  of  administrators,  with  will  annexed. 

17.  Bond  of  administrators. 

18.  Condition  of  bond. 

10.  Bond  of  executors  or  administrators,  with  will  annexed. 

90.  Who  shall  not  be  taken  as  security  in  bond  of  executor  or  administrator. 

21.  Who  to  be  used  as  security;  testimony  may  be  taken. 

22*  Bonds  to  be  recorded;  originals  filed;  taken  in  vacation;  how  disposed  of. 

23.  Probate  court  to  approve  or  rejeot  bond  taken  in  vacation ;  duty  of  clerk  in 

such  cases. 

24.  If  bond  be  rejected,  new  bond  to  be  given ;  failure  to  give,  such  letters  to  be 

revoked. 

25.  Original  bond  valid  until  new  bond  given. 

26.  Letters  of  administration  to  be  recorded  before  delivery. 

27.  Penalty  on  clerk  for  failing  to  record  letters  before  delivery. 

28.  Certified  copies  of  letters  to  be  testimony. 
20.    Form  of  letters  testamentary. 

30.  Form  of  letters  of  administration. 

31.  All  letters  to  be  issued  in  the  above  form. 

32.  Letters  revoked  on  production  of  will. 

33.  Letters  revoked;  if  will  set  aside,  other  letters  granted. 
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34.  Marriage  of  femme  tole. 

35.  For  what  oause,  and  how  letters  may  be  ret oked. 

36.  Heir,  legatee,  creditor,  or  other  persons,  may  apply  for  additional  security. 

37.  Security  in  .bond  may  apply  to  be  released  on  his  bond. 

38.  When  another  bond  may  be  required. 

39.  New  bond  to  discharge  former  securities. 

40.  Failure  to  give  new  bond  deemed  a  revocation  of  letters. 

41.  Court  may  order  further  security  to  be  given ;  failure  to  comply  deemed  a  re- 

vocation of  letters. 

42.  Resignation  of  letters;  how  made. 

43.  On  resignation,  expenses  paid  by  applicant. 

44.  Letters  of  one  revoked,  others  to  proceed  with  administration. 

45.  Administrator  de  bonit  non;  when  granted. 

46.  If  executors  or  administrators  die  or  resign,  letters  revoked;  how  to  account. 
.47.  Who  may  proceed  against  the  delinquent  and  his  securities. 

48.  Securities  not  to  be  sued  after  seven  years. 

49.  Failure  to  make  settlement;  court  may  revoke  letters. 
90.    Delinquent  to  pay  for  citation  or  attachment. 

51.  Surviving  partner  may  administer  on  partnership  effects;  when  and  how. 

52.  Executors  or  administrators  of  member  of  copartnership  to  make  inventory 

of  property. 

53.  Duty  of  exeoutors  or  administrators  of  deceased  partner  when  surviving  part- 

ner fails  to  administer. 

54.  Disposition  of  property  when  partner  administers. 

55.  Condition  of  bond. 

56.  Bond  may  be  taken  by  the  proper  court  in  the  county  in  which  partner  re- 

sides. 

57.  Authority  of  probate  over  survivor. 

56.  Survivor  jrefusing  to  act,  executor  or  administrator  of  deceased  member  of 
firm  to  give  bond  and  take  possession  of  partnership  effects;  his  duties. 

59.  To  give  further  bond ;  its  condition. 

60.  Survivor  to  exhibit,  and  in  certain  cases  to  surrender,  partnership  property. 

61.  Failure  to  comply  may  be  cited ;  penalty. 

62.  What  debts  must  be  exhibited  for  allowance,  and  property  bound  for  debts. 

63.  Time  for  exhibition  of  olaims. 

64.  Who  may  defend  olaims  against  partnership;  in  what  oases,  and  to  what 

extent. 

65.  This  act  to  govern  administrators  of  partnership  effeots;  to  what  extent. 

66.  Powers  of  court  in  case  of  resignation  or  removal  of  administrators. 

67.  Powers  of  court  in  case  of  death  of  the  administrator  or.exeoutor. 

68.  Other  powers  granted;  court;  judgment  may  be  rendered  against  certain 

parties. 

69.  Notice  to  be  given. 

70.  Notice  to  be  issued,  and  by  what  officer. 

71.  Notice,  and  the  manner  of  its  service. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana. 

Sec.  1.     The  probate  court  in  each  county,  or  the  clerk  thereof 
in  vacation,  shall  grant  letters  testamentary  and  of  administration, 
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subject  to  the  confirmation  or  rejection  of  said  probate  court  in  term 
time. 

Sec.  2.  The  clerk  thereof  shall  present  to  the  probate  court  on 
the  first  day  of  the  next  succeeding  term  thereof  all  such  letters 
as  may  have  been  granted  by  him  in  vacation,  and  shall  enter  on 
the  records  the  confirmation  of  such  letters. 

Sec.  3.  Letters  testamentary  and  of  administration  shall  be 
granted  in  the  county  where  the  mansion-house  or  place  of  abode 
of  the  deceased  is  situated.  If  he  or  she  had  no  mansion-house  or 
place  of  abode,  and  be  possessed  of  lands  or  real  estate,  letters  shall 
be  granted  in  the  county  in  which  such  lands,  or  a  part  thereof, 
lies.  If  the  deceased  had  no  mansion-house  or  place  of  abode,  and 
was  not  possessed  of  lands,  letters  may  be  granted  in  the  county  in 
which  he  died,  or  in  the  county  in  which  the  greater  part  of  his  or 
her  estate  may  be.  If  he  or  she  died  out  of  this  Territory,  leaving 
no  mansion-house  or  place  of  abode,  or  lands,  in  this  Territory, 
such  letters  may  be  granted  in  any  county. 

Sec.  4.  All  orders,  settlements,  trials,  and  other  proceeding*, 
entrusted  by  this  act  to  the  probate  courts,  shall  be  had  or  made  in 
the  county  iu  which  letters  testamentary  or  of  administration  were 
granted. 

Sec.  5.  No  judge  of  probate  in  his  own  county,  or  the  clerk  or 
deputy  clerk  of  such  court,  and  no  person  under  twenty-one  years 
of  age,  or  of  unsound  mind,  or  who  has  been  convicted  of  an  in- 
famous crime,  or  who  upon  proof  shall  be  adjudged  by  the  court 
incompetent  to  execute  the!  duties  of  the  trust  by  reason  of  drunk- 
enness, improvidence,  or  want  of  understanding,  shall  be  appointed 
or  act  as  administrator  or  executor.  No  married  woman  shall  be 
executrix  or  administratrix,  nor  shall  the  'executor  of  an  executor 
in  consequence  thereof  be  executor  of  the  first  testator. 

Sec*  6.  Letters  of  administration  shall  be  granted  first  to  the 
husband  or  wife  of  the  deceased,  or  to  those  who  are  entitled  to  dis- 
tribution of  the  estate,  or  one  or  more  of  them,  as  the  court  shall 
believe  will  best  manage  and  improve  the  estate. 

Sec.  7.  If  no  person  apply  for  such  letters  within  twenty  days 
after  the  decease,  letters  may  be  granted  to  any  person  whom  the 
court,  or  clerk  in  vacation,  may  think  most  suitable,  and  possessing 
the  necessary  qualification  to  execute  said  trust. 

Sec.  8.     Letters  testamentary  and  of  administration  shall  in  no 
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case  be  granted  to  a  non-resident  of  this  Territory ;  and  whenever 
an  executor  or  administrator  shall  become  a  non-resident,  the  pro- 
bate court  having  jurisdiction  of  the  estate  of  the  testator  or  in- 
testate of  such  executor  or  administrator  shall  revoke  his  or  her 
letters. 

Sec.  9.  The  probate  court,  or  the  clerk  thereof  in  vacation,  on 
the  application  of  any  person  interested,  may  issue  a  citation  to  the 
person  entitled  to  administration,  calling  others  to  administer,  and 
if  they  fail  to  take  out  letters  within  ten  days  after  the  service  of 
the  citation,  or  if  the  persons  entitled  to  the  preference  file  their 
renunciation  thereof,  in  writing,  letters  of  administration  shall  be 
granted  to  the  person  next  entitled  thereto. 

Stic.  10.  After  the  probate  of  any  will,  letters  testamentary 
shall  be  granted  to  the  persons  therein  appointed  executors.  If  a 
part  of  the  persons  thus  appointed  refuse  to  act,  or  be  disqualified, 
the  letterj  shall  be  granted  to  the  other  persons  appointed  therein. 
If  all  such  persons  refuse  to  act,  or  be  disqualified,  letters  shall  be 
granted  to  the  person  to  whom  administration  would  have  been 
granted  if  there  had  been  no  will. 

Sec.  11.  When  there  are  two  or  more  persons  appointed  execu- 
tors in  any  will,  none  shall  have  authority  to  act  as  such,  or  inter- 
meddle, except  those  who  give  bond. 

Sr.c.  12.  When  two  or  more  persons  are  appointed  executors, 
the  court  or  judge,  or  clerk  in  vacation,  may  take  a  separate  bond 
from  each  of  them,  with  two  or  more  good  securities,  or  he  may 
take  a  joint  bond  from  all  of  them,  with  two  or  more  sufficient 
securities 

Sec.  13.  If  the  validity  of  the  will  be  contested,  or  the  execu- 
tor be  a  minor,  or  absent  from  the  Territory,  or  disqualified  from 
acting  as  such  under  the  provisions  of  this  act,  letters  of  adminis- 
tration shall  he  granted  during  the  time  of  such  contest,  minority, 
absence,  or  disqualification,  to  some  other  person,  who  shall  take 
charge  of  the  property,  and  administer  the  same  according  to  law, 
under  the  direction  of  said  court,  and  account  for  and  pay  and  de- 
liver all  the  money  and  property  of  the  estate  of  the  deceased  to 
the  executor  or  regular  administrator  when  qualified  to  act. 

Sec.  14.  Every  applicant  for  letters  of  administration,  at  the 
time  of  the  application  shall  make  an  affidavit  stating  to  tbe  best  of 
his  knowledge  and  belief  the  names  and  places  of  residence  of  the 
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heirs  of  the  deceased,  that  the  deceased  died  without  a  will,  that  he 
or  she  will  make  a  perfect  inventory  of,  and  faithfully  administer 
all  the  estate  of  the  deceased,  and  pay  the  debts  as  far  as  the  assets 
will  extend  and  the  law  direct,  and  account  for  and  pay  all  assets 
which  shall  come  to  his  possession  or  knowledge. 

Sec.  15.  A  similar  affidavit  shall  be  made,  with  such  variations 
as  the  case  may  require,  by  the  administrators  of  goods  remaining 
unadm mistered,  and  by  administrators  during  the  time  of  contest 
about  a  will,  or  the  minority,  inability,  or  absence  of  the  executor 
appointed  therein. 

Sec.  16.  Every  administrator,  with  the  will  annexed,  and  ex- 
executor,  at  the  time  letters  are  granted  to  him,  shall  make  an  affi- 
davit that  he  or  she  will  make  a  perfect  inventory  of  the  estate  and 
faithfully  execute  the  last  wilt  of  the  testator,  pay  the  debts  and 
legacies  as  far  as  the  assets  will  extend  and  the  law  direct,  render 
just  accounts,  and  faithfully  perform  all  things  required  by  law 
touching  such  executorship  or  administration. 

Sec.  17.  The  probate  court,  or  the  judge  or  clerk  thereof  in 
vacation,  shall  take  a  bond  of  the  person  to  whom  letters  of  admin- 
istration are  granted,  with  two  or  more  sufficient  securities,  resi- 
dents of  the  county,  to  the  people  of  the  Territory  of  Montana,  in 
such  amount  as  the  court,  judge,  or  clerk  thereof  shall  deem  suffi- 
cient, in  not  less  than  double  the  amount  of  the  estate. 

Sue.  18.  The  condition  of  such  bond  shall  be  as  follows:  The 
condition  of  the  above  is  that  if  A.  B  ,  administrator  of  the  estate 
of  W.  C,  deceased,  shall  faithfully  administer  said  estate,  account 
for,  pay,  and  deliver  all  money  and  property  of  said  estate,  and 
perform  all  other  things  touching  said  administration  required  by 
law  or  the  order  or  decree  of  any  court  having  jurisdiction,  then 
the  above  bond  to  be  void,  otherwise  to  remain  in  full  force,  on 
which  bond  suit  may  be  brought  in  the  name  of  the  people  of  the 
Territory  of  Montana,  by  and  to  the  use  of  any  person  injured  by 
said  administrator,  in  any  court  of  said  Territory  having  juris- 
diction. 

Sec.  19.  A  similar  bond,  with  such  variations  as  the  case  may 
require,  shall  be  given  by  all  executors  and  administrators,  with  the 
will  annexed,  or  of  the  goods  remaining  unadministered,  and  all 
administrators  during  the  time  of  contest  about  a  will,  or  of  the 
minority,  absence,  or  disqualification  of  an  executor. 
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Sbc.  20.  No  judge  of  probate,  no  sheriff,  marshal,  clerk  of  a 
court,  or  deputy,  or  either,  and  no  attorney  at  law,  shall  be  taken 
as  security  in  any  bond  required  to  be  taken  by  this  act. 

Sbg.  21.  The  probate  court,  or  the  judge  or  clerk  thereof  m 
vacation,  shall  take  special  care  to  take  as  securities  men  who  are 
solvent  and  sufficient,  and  who  are  not  bounden  to  many  other 
bonds ;  and  to  satisfy  themselves,  they  may  take  testimony,  or  ex- 
amine on  oath  the  applicant  or  person  offered  as  his  securities. 

Sbc.  22.  The  probate  judge,  or  the  clerk  of  said  court,  shall 
record,  in  a  well  bound  book  kept  for  the  purpose,  all  bonds  given 
by  executors  and  administrators,  as  also  their  affidavits,  and  shall 
preserve  the  originals  in  regular  files,  and  present  all  such  as  are 
taken  by  him  in  vacation  to  the  probate  court  at  the  next  session, 
for  the  approval  or  rejection  of  the  court  at  the  next  session. 
v  Sbc.  23.  The  probate  court  shall  approve  or  reject  the  bonds 
taken  by  him,  or  the  clerk  thereof  in  vacation,  and  shall  cause  to 
be  entered  such  approval  or  rejection  on  the  records,  and  endorse  a 
copy  of  such  entry  on  the  bond. 

Sbg.  24.  If  the  bond  be  rejected,  the  court  shall  order  the 
executor  or  administrator  to  give  another  bond  with  sufficient  secur- 
ity ;  and  if  he  fail  to  give  such  security  or  bond  within  such  time 
as  the  court  shall  direct,  his  letters  shall  thenceforth  be  deemed  to 
be  revoked. 

Sec.  25.  Such  bond  shall  be  valid  until  such  new  bond  be 
given  notwithstanding  its  rejection  by  the  court. 

Sbg.  26.  All  letters  testamentary,  and  of  administration,  shall 
be  recorded  by  the  clerk  of  the  probate  court  in  a  well  bound  book 
kept  for  that  purpose,  before  they  are  delivered  to  such  executor  or 
administrator,  and  the  clerk  or  judge  shall  certify  on  the  letters 
that  they  have  been  recorded. 

Sbc.  27.  If  any  clerk  or  judge  shall  deliver  such  letters  with- 
out recording  the  same,  and  if  delivered  by  the  clerk  he  may  be 
fined  by  the  court  at  its  discretion,  or  if  delivered  by  the  judge  or 
clerk  aforesaid,  they  or  either  of  them  so  delivering  the  same  shall 
forfeit  to  the  party  injured,  double  the  damages  occasioned  by  suoh 
de&ult. 

Sbc.  28.     Copies  of  such  letters  and  copies  of  the  record  thereof 
certified  under  the  seal  of  the  probate  court  shall  be  evidence. 
85 
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Sec.  29.  All  letters  testamentary  to  be  issued  to  executors 
under  the  provisions  of  this  act,  may  be  in  the  following  form: 

Territory  of  Montana, 
County  of 

To  all  persons  to  whom  these  presents  shall  come ;  Greeting : 
Enow  ye,  that  the  last  will  of  A.  B.,  deceased,  in  due  form  of  law, 
has  been  exhibited,  proved  and  recorded  in  the  probate  court  for 

county,  a  copy  of  which  is  hereto  annexed,  and  inasmuch 

as  it  appears  that  G.  D.  has  been  appointed  executor,  in  and  by  the 
said  last  will  and  testament,  to  execute  the  same,  and  to  the  end 
that  the  property  of  the  testator  may  be  preserved  for  those  who 
shall  appear  to  have  a  legal  right  or  interest  therein,  and  that  the 
said  last  will  may  be  executed  according  to  the  request  of  the 
testator:  We  do  hereby  appoint  and  authorize  him,  the  said  G.  D., 
as  such  executor,  to  collect,  and  secure  all  and  singular  the  good* 
and  chattels,  rights  and  credits,  which  were  of  the  said  A.  B.  at  the 
time  of  his  death,  in  whosesoever  possession  the  same  may  be  found, 
and  to  perform  all  such  duties  as  may  be  enjoined  upon  him  by 
said  will,  so  far  as  there  shall  be  property  and  the  law  charge  him, 
in  general  to  do  and  perform  all  other  things  which  are  now  or 
hereafter  may  be  required  of  him  by  law. 

In  testimony  whereof,  I,  J.  L.,  of  the  probate  court,  have  here- 
unto set  my  name  and  affixed  the  seal  of  said  court  at  my  office  this 

day  of ,  A.  D.  186—. 

J.  L.,    Judge.     Clerk. 

Sec.  SO.  Letters  of  administration  hereafter  to  be  issued  in  this 
Territory  may  be  in  the  following  form : 

Territory  of  Montana,  ^ 
County  of ) 

To  all  persons  to  whom  these  presents  shall  come;  Greeting: 

Know  ye,  that  whereas  A.  B.,  late  of  the  county  of ,  died 

intestate  as  it  is  suggested,  having  at  the  time  of  his  death  prop- 
erty in  this  Territory  which  may  be  lost,  destroyed,  or  diminished 
in  value,  if  speedy  care  be  not  taken  of  the  same ;  to  the  end 
therefore  that  the  said  property  may  be  collected,  preserved  and 
disposed  of,  according  to  law ;  and  do  hereby  appoint  G.  D.  admin- 
istrator of  all  and  singular  the  goods  and  chattels,  rights  and  cred- 
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its,  which  were  of  the  said  A.  B.  at  the  time  of  his  death ;  with 
foil  power  to  secure  and  dispose  of  said  property  according  to  law, 
and  collect  all  moneys  due  said  deceased,  and  in  general  to  do  and 
perform  all  other  acts  and  things  which  are  or  may  hereafter  be 
required  of  him  by  law. 

In  testimony  whereof,  I, ,  of  the  probate  court  of 

county,  in  said  Territory,  have  hereunto  signed  my  name  and  affixed 

the  seal  of  said  court,  at  my  office,  this day  of , 

A.  D.  186—. 

P.  8.,  Clerk,  or  Judge,  as  the  case  may  be. 

Sue.  81.  In  all  cases  where  letters  of  administration,  with  the 
will  annexed,  letters  of  administration  de  bonis  non,  or  during 
minority,  or  absence,  or  inability,  shall  hereafter  be  issued  by  the 
probate  court,  or  the  clerk  or  judge  thereof,  in  vacation,  the  same 
shall  be  issued  in  conformity  to  the  foregoing  forms,  as  near  as 
may  be  to  suit  each  particular  case. 

Sec.  32.  If  after  letters  of  administration  be  granted,  a  will 
of  the  deceased  be  found  and  probate  thereof  be  granted,  the  letters 
shall  be  revoked ;  letters  testamentary  or  of  administration  with  the 
will  annexed  shall  be  granted. 

Sec.  33.  If  a  will  be  proved,  and  letters  thereon  be  granted, 
and  the  will  afterwards  be  set  aside,  the  letters  granted  thereon  shall 
be  revoked,  and  other  letters  granted  of  the  goods  unadministered. 

Sec.  34.  If  any  executrix  or  administratrix  marry,  her'  hus- 
band shall  not  thereby  acquire  any  interest  in  the  effects  of  her 
testator  or  intestate,  nor  shall  the  administration  thereof  devolve 
upon  him,  but  the  marriage  shall  extinguish  her  power,  and  her 
letters  be  revoked. 

Sec.  85.  If  any  executor  or  administrator  becomes  of  unsound 
mind,  or  be  convicted  of  felony  or  other  infamous  crime,  or  become 
an  habitual  drunkard,  or  a  non-resident  of  the  Territory,  or  other- 
wise incapable  or  unsuitable  to  execute  the  trust  reposed  in  him,  or 
fail  to  discharge  his  official  duties,  or  waste  or  mismanage  the 
estate,  or  act  so  as  to  endanger  any  co-executor  or  administrator, 
the  probate  court,  upon  complaint  in  writing  made  by  any  person 
interested,  supported  by  affidavit  and  due  notice  given  to  the  person 
complained  of,  or  his  agent  or  attorney,  shall  hear  and  determine 
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the  complaint,  and,  if  he  find  it  just,  shall  revoke  the  letters 
granted. 

Sec.  36.  If  any  heir,  legatee,  creditor,  or  other  person  inter- 
ested in  any  estate,  file  in  the  probate  court  an  affidavit  stating  that 
the  affiant  has  sufficient  cause  to  believe,  and  does  believe,  that  the 
security  in  the  executor's  or  administrator's  bond  has,  or  is  likely 
to,  become  insolvent,  has  died,  or  has  removed  from  the  Territory, 
or  that  the  principal  in  such  bond  has,  or  is  likely  to,  become  insol- 
vent, or  is  wasting  the  estate,  or  that  the  penalty  of  any  such  bond 
is  insufficient,  or  that  such  bond  has  not  been  taken  according  to 
law,  and  shall  have  given  the  principal  in  such  bond  at  least  ten 
days  notice  of  the  complaint,  the  said  court  shall  examine  into  the 
complaint. 

Sec  87.  If  any  person  bound  as  security  in  the  executor's  or 
administrator's  bond,  file  in  the  probate  court  a  complaint  verified 
by  affidavit,  stating  that  the  affiant  has  sufficient  cause  to  believe, 
and  does  believe,  his  co-security  has  died,  or  has,  or  is  likely  to, 
become  insolvent,  or  has  removed  from  the  Territory,  or  that  the 
principal  in  such  bond  has,  or  is  likely  to,  become  insolvent,  or  is 
wasting  the  estate,  and  shall  have  given  to  the  principal  in  such 
bond  at  least  ten  days  notice  of  such  complaint,  the  court  shall 
examine  into  the  complaint. 

Sec.  88.  If  the  probate  court  find  the  complaint  mentioned  in 
either  of  the  preceding  sections  to  bo  true,  it  shall  order  another 
bond  and  sufficient  security  to  be  given. 

Sec.  39.  Such  additional  bond,  when  given  and  approved,  shall 
discharge  the  former  securities  from  any  liabilities  arising  from  any 
misconduct  of  the  principal  after  filing  the  same,  and  such  former 
securities  shall  only  be  liable  for  such  misconduct  as  happened 
prior  to  the  giving  of  such  new  bond. 

Sec.  40.  If  such  person  fail  to  give  such  additional  bond,  and 
security  within  ten  days  after  making  such  order,  his  letters  shall 
thenceforth  be  deemed  to  be  revoked,  and  his  authority  from  that 
time  cease. 

Sec.  41.  It  shall  be  the  duty  of  the  probate  court,  whenever  it 
shall  appear  necessary  and  proper,  to  order  an  executor  or  adminis- 
trator to  give  other  and  further  security ;  first  giving  such  executor 
or  administrator  at  least  five  days  notice  of  such  intended  order; 
and  if  such  executor  or  administrator  shall  fail  to  give  such  further 
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security  within  ten  days  after  making  such  order,  his  letters  shall 
thenceforth  be  deemed  to  be  revoked,  and  his  authority  from  that 
time  cease. 

Sec.  42.  If  any  executor  or  administrator  publish  for  four 
weeks  in  some  newspaper  published  in  the  county  where  the  pro- 
ceedings are  had,  if  there  be  one,  and  if  not,  in  the  nearest  news- 
paper to  such  county,  a  notice  of  his  intention  to  apply  to  the  pro- 
bate court  to  resign  his  letters,  and  the  court  on  proof  of  such  pub- 
lication shall  believe  that  he  or  she  should  be  permitted  to  resign, 
it  shall  so  order. 

Sec.  43.  Such  person  shall  then  surrender  his  letters,  and  his 
power  from  that  time  shall  cease,  and  he  shall  pay  the  expenses  of 
the  publication. 

Sec.  44.  If  there  be  more  than  one  executor  or  administrator 
of  an  estate,  and  the  letters  or  part  of  them  be  revoked  or  surren- 
dered, or  a  part  die,  those  who  remain  shall  discharge  all  the  duties 
required  by  law,  respecting  the  estate. 

Sec.  45.  If  all  the  executors  or  administrators  of  an  estate  die 
or  resign,  or  their  letters  be  revoked,  in  cases  not  otherwise  pro- 
vided for,  letters  of  administration  of  the  goods  remaining  unadmin- 
istered  shall  be  granted  to  those  to  whom  administration  would 
have  been  granted  if  the  original  letters  had  not  been  obtained,  or 
the  person  obtaining  them  had  renounced  the  administration ;  and 
the  administrator  Bhall  perform  the  like  duties,  and  incur  the  like 
liabilities,  as  the  former  administrator  or  executor. 

Sec.  46.  If  any  executor  or  administrator  die,  resign,  or  his 
letters  be  revoked,  he  or  his  securities  shall  account  for,  pay  and 
deliver  to  his  successor,  or  to  the  surviving  or  remaining  executor 
or  administator,  all  money,  real  or  personal  property  of  every  kind, 
and  all  credits,  rights,  and  evidences  of  debt,  and  papers  of  every 
kind,  of  the  deceased ;  at  such  time  and  in  such  manner  as  the 
court  shall  order,  on  final  settlement  with  such  executor  or  admin- 
istrator, or  his  or  her  legal  representatives. 

Sso  47.  The  succeeding  administrator,  or  remaining  executor 
or  administrator,  may  proceed  at  law  against  the  delinquent  and  his 
securities,  or  either  of  them,  or  against  any  other  person  possessed 
of  any  part  of  the  estate. 

8ec.  48.    All  such  suits  against  securities  shall  be  commenced 
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within  seven  years  after  the  revocation,  or  surrender  of  the  letters, 
or  the  death  of  the  principal. 

Sec.  49.  If  any  executor  or  administrator  fail  to  make  either 
annual  or  final  settlements  as  required  by  law,  and  do  not  show 
good  cause  for  such  failure  after  citation,  the  probate  court  shall 
order  the  executor  or  administrator  to  give  notice  when  required, 
and  to  make  such  settlement,  or  may  revoke  his  letters,  or  may  fine 
or  imprison  him  until  such  settlements  are  made,  and  the  orders  of 
the  court  complied  with. 

Sec.  50.  In  all  cases  where  citation  or  attachment  may  be 
issued  against  an  executor  or  administrator,  for  failing  to  settle  his 
accounts,  such  delinquent  shall  pay  all  costs  incurred  thereby. 


Of  Partnership  Estate. 

Sec.  51.  In  case  of  a  death  of  a  member  of  a  copartnership, 
any  surviving  partner  resident  of  this  Territory,  shall  have  the 
right  to  give  the  bond  hereinafter  required,  to  take  an  inventory  of 
the  partnership  effects  in  the  presence  of  witnesses,  appointed  as 
provided  by  law,  to  cause  the  same  to  be  appraised,  and  do  all  other 
things  touching  the  administration  of  the  partnership  effects  in  the 
manner  provided  by  this  act ;  but  when  the  surviving  partner  ad- 
ministers, his  administration  shall  be  had  in  the  county  in  which 
the  partnership  business  was  conducted. 

.  Sec.  52.  The  executor  or  administrator  on  the  estate  of  the 
deceased  member  of  the  copartnership  shall  include  in  the  inventory 
which  he  is  required  by  law  to  return  to  the  probate  court,  the 
gross  amount  of  the  partnership  estate,  as  inventoried  and  appraised, 
as  provided  in  the  preceding  section ;  but  the  executor  or  adminis- 
trator shall  charge  himself  with  an  amount  equal  only  to  the  de- 
ceased's proportional  part  of  the  copartnership  interest. 

Sec.  53.  If  the  surviving  partner  shall  not  have  administered 
on  the  estate  at  the  time  the  executor  or  administrator  of  the  indi- 
vidual estate  of  the  deceased  partner  shall  proceed  to  take  his 
inventory,  it  shall  be  the  duty  of  such  executor  or  administrator  to 
include  in  the  inventory  which  he  is  required  by  law  to  return  to 
the  probate  court,  the  whole  of  the  partnership  estate,  goods,  chat- 
tels, rights  and  credits,  appraised  at  their  true  value  as  in  other 
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cases ;  but  the  appraisers  shall  carry  oat  in  the  footing  an  amount 
equal  only  to  the  deceased's  -proportional  part  of  the  copartnership 
interest. 

Sec.  54.  The  property  appraised  as  provided  in  the  last  pre- 
ceding section,  shall  remain  with,  or  be  delivered  over,  as  the  case 
may  be,  to  the  surviving  partner,  if  a  resident  of  the  Territory, 
who  may  be  disposed  to  undertake,  within  ten  days,  letters  testa- 
mentary, or  if  administration  shall  have  been  granted  on  the  estate 
of  the  deceased  partner,  the  mangement  thereof,  agreeably  to  the 
conditions  of  a  bond  which  he  shall  be  required  to  give  to  the 
people  of  the  Territory  of  Montana,,  in  such  time,  and  with  such 
securities,  as  is  required  in  other  cases  of  administratlbn. 

Sec.  55.     The  condition  of  the  bond  required  to  be  given  by ' 
the  surviving  partner  desiring  to  administer  upon  the  partnership 
estate,  shall  be  in  substance  as  follows :    The  condition  of  the  above 

bond  is  that  if  A.  B.,  surviving  partner  of  the  late  firm  of , 

shall  use  due  diligence  and  fidelity  in  closing  the  affairs  of  the  late 
copartnership,  apply  the  property  towards  paying  the  copartnership 
debts,  and  render  an  account  annually,  or  oftener  if  required  by 
the  probate  court  having  jurisdiction,  upon  oath  in  said  probate 
court,  of  all  the  partnership  affairs,  including  the  property  owned 
by  the  late  firm  and  the  debts  due  them,  as  well  as  what  may  have 
been  paid  by  the  survivor  or  survivors  towards  the  partnership 
debts,  and  what  shall  be  due  and  owing  therefor,  and  pay  over 
within  one  year,  unless  a  longer  time  be  allowed  by  the  probate 
court  to  the  executor  or  administrator  of  the  individual  estate,  the 
excess,  if  there  be  any  beyond  satisfying  the  partnership  debts  and 
costs,  and  expenses  in  closing  the  affairs  of  the  copartnership,  and 
coming  to  said  dead  partner,  then  the  above  bond  to  be  void,  other- 
wise to  remain  in  full  force. 

Skc.  56.  Any  bond  required  by  this  act  may  be  executed  by 
the  surviving  partner  in  the  county  in  which  he  resides,  and  may 
be  acknowledged  before,  and  approved  by,  the  probate  court,  or  the 
olerk  of  such  county,  and  shall  be  certified  to  by  the  court  having 
probate  jurisdiction,  in  the  county  in  which  administration  has  been 
granted  on  the  estate  of  the  deceased  partner,  and  a  bond  in  a  suf- 
ficient amount,  thus  taken,  shall  be  valid  and  effectual,  as  if  it  had 
been  executed  and  approved  in  the  manner  prescribed  in  the  two 
preceding  sections. 
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Sec.  57.  The  probate  court  shall  have  the  same  authority  to 
cite  such  survivor  to  account,  to  adjudicate  such  account,  to  order 
payments  of  demands  allowed,  and  to  require  additional  bonds,  as 
in  other  cases  of  ordinary  administration,  and  the  parties  interested 
shall  have  the  like  remedies,  by  means  of  such  bonds,  for  any  mis- 
conduct or  neglect  of  such  survivor  as  may  be  had  against  adminis- 
trators. 

Sec.  58.  In  case  the  surviving  partner  shall  neglect  or  refuse 
to  give  the  bonds  required  by  this  act,  within  the  time  herein  lim- 
ited, the  executor  or  administrator  of  the  individual  estate  of  the 
deceased  partner,  on  giving  bqnd  as  required  in  the  following  sec- 
tions, shall  fofthwith  take  the  whole  partnership  estate,  goods  and 
chattels,  rights  and  credits,  into  his  own  hands,  and  shall  be  author- 
ized to  use  the  name  of  the  survivor  in  collecting  the  debts  of  the 
late  firm,  if  necessary,  and  shall  with  the  partnership  property  pay 
the  debts  due  from  the  late  firm,  and  the  cost  and  expense  of  ad- 
ministering such  partnership  property,  with  as  much  expedition  as 
possible,  and  return  or  pay  to  the  surviving  partner  his  portion  of 
the  excess,  if  there  be  any. 

Sec.  59.  Before  proceeding  to  administer  upon  such  partner- 
ship estates,  as  provided  in  the  preceding  section,  such  executor  or 
administrator  shall  be  required  by  the  probate  court  to  give  further 
bond,  to  its  satisfaction,  conditioned  that  he  will  faithfully  execute 
that  trust,  and  with  no  unnecessary  waste  or  expense,  which  bond 
may  be  enforced  like  other  administration  bonds. 

Sec.  60.  Every  surviving  partner,  on  the  demand  of  any  ad- 
ministrator or  executor  of  a  deceased  partner,  shall  exhibit  to  the 
appraisers  the  partnership  property  belonging  to  the  firm  at  the 
time  of  the  death  of  such  deceased  partner  for  appraisment ;  and  in 
case  the  administration  thereof  shall  devolve  upon  such  administra- 
tor or  executor,  the  said  survivor  shall  surrender  to  him,  on  de- 
mand, all  the  property  of  such  partnership,  including  their  books 
and  papers,  and  all  necessary  documents  pertaining  to  the  same, 
and  shall  afford  him  all  reasonable  information  and  facilities  for  the 
execution  of  bis  trust. 

Sec.  61.  Every  surviving  partner  who  shall  neglect  or  refuse 
to  comply  with  the  provisions  of  the  preceding  section  may  be  cited 
for  such  neglect  or  refusal  before  the  probate  court;  and  unless  he 
comply  with  such  provisions,  or  show  sufficient  cause  for  his  omkh 
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aion,  the  probate  court  may  commit  him  to  the  common  jail  of  the 
county,  there  to  remain  until  he  consent  to  comply,  or  is  discharged 
by  due  course  of  law. 

Sbo.  62.  In  all  cases  when  the  surviving  partner  administers 
upon  the  partnership  effects,  he  shall  have  power  to  pay  off  demands 
against  the  partnership  without  requiring  the  same  to  be  exhibited 
for  allowance  to  the  probate  court;  and  such  court  shall  allow  such 
partner  in  his  settlement,  as  credits,  all  demands  which  he  may  thus 
discharge,  provided  said  court  shall  be  satisfied  of  the  justness  of 
the  demands.  But  when  such  partner  shall  refuse  to  pay  demands 
against  the  partnership  estate,  and  when  the  administrator  or  ex- 
ecutor of  the  deceased  partner's  individual  estate  takes  charge  of 
the  partnership  effects,  all  such  demands  shall  be  exhibited  to  the 
probate  court  for  allowance  and  classification ;  and  the  court  shall 
have  the  same  jurisdiction  of  demands  thus  presented  as  it  has  of 
demands  against  estates  in  ordinary  oases;  but  no  judgment  or 
allowance  of  the  probate  court  against  such  survivor  or  administra- 
tor or  executor  shall  bind  any  other  property  of  the  survivor  or 
administrator  or  executor  except  the  partnership  effects. 

Ssc.  63.  All  demands  presented  for  allowance  or  payment 
against  the  partnership  effects  within  the  first  year  after  the  grant 
of  the  administration  shall  be  placed  in  the  first  class,  and  all  de- 
mands presented  after  the  expiration  of  one  year  from  the  granting 
of  the  letters  shall  be  placed  in  the  second  class,  and  all  claims  not 
presented  or  paid  within  two  years  from  the  date  of  the  letters  shall 
be  forever  barred  against  the  partnership  effects  administered  upon. 
But  in  case  of  any  demand  against  the  partnership  estate  being 
allowed  and  paid  by  the  executor  or  administrator  out  of  the  pri- 
vate estate  of  the  deceased  partner,  then  such  payment  so  made 
shall  be  charged  against  the  partnership  effects,  and  shall  be  allowed , 
and  included  in  the  fioal  settlement  of  the  partnership  administra- 
tor or  executor. 

Ssc  64.     In  all  cases  where  the  administrator  or  executor  of  a* 
deceased  partner  shall  under  the  law  take  charge  of  the  partner's- 
effects,  and  a  demand  against  such  partnership  shall  be  presented^ 
for  allowance,  any  surviving  partner  or  creditor  of  such  partner- 
ship shall   be  entitled  to  appear  in  any  probate  court  and  defend? 
against  the  recovery  of  such  claim,  and  may  have  the  right  to  ap- 
peal from  the  judgment  of  the  probate  court,  upon  making  a  simi- 
86 
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lar  affidavit  and  giving  such  bond  at  required  in  other  appeals  from 
such  court. 

Sbc.  65.  The  administration  upon  the  partnership  effects  shall, 
except  as  otherwise  specially  provided  in  the  last  preceding  section, 
relating  to  administration  upon  partnership  effects,  conform  so  far 
as  the  provisions  of  this  act  may  be  applicable  to  administrators  in 
ordinary  cases,  and  the  person  administering  upon*  the  partnership 
effects,  and  his  securities  in  his  official  bond,  shall  perform  the  same 
duties,  be  governed  by  the  same  limitation  and  restrictions,  and 
subject  to  the  same  penalties  as  other  administrators  and  their 
securities* 

Sbc.  66.  If  any  executor  or  administrator  resign,  or  his  letters 
be  revoked,  the  probate  court  shall  have  power,  upon  the  applica- 
tion of  his  successor  or  the  remaining  executor  or  administrator, 
to  ascertain  the  amount  of  money,  the  quantity  and  kind  of  real 
and  personal  property,  and  all  the  rights  and  credits,  deeds,  evi- 
dences of  debt,  and  papers  of  every  kind,  of  the  testator  or  intes- 
tate, in  the  hands  of  such  executor  or  administrator  at  the  time  of 
his  resignation  or  removal  from  office,  and  to  order  and  adjudge  the 
rendition  of  the  same  to  the  successor  of  suoh  executor  or  adminis- 
trator, and  to  enforce  such  order  and  judgment  against  such  ex- 
ecutor or  administrator  and  his  securities  in  the  following  manner : 
First,  For  the  amount  of  money  specified  in  the  judgment,  by  the 
execution  in  the  ordinary  form.  Second,  For  all  other  estate, 
effects,  and  papers  described  in  the  judgment  or  order,  by  attach- 
ment against  the  person  or  property  of  such  executor  or  adminis- 
trator, and  in  case  of  the  executor  or  administrator  failing  or  refus- 
ing to  produce  any  of  the  aforesaid  effects,  proven  to  be  in  his 
possession,  the  probate  court  may  imprison  him  or  them  in  the  com- 
mon jail  of  the  county  until  he  complies  with  such  order  or  decree. 

Sbc,  67.  If  any  executor  or  administrator  die,  the  probate 
court  shall  have  the  power,  upon  application  of  his  successor,  or 
the  remaining  or  surviving  executor  or  administrator,  to  ascertain 
the  amount  of  money  in  the  hands  of  such  deceased  executor  or 
administrator  in  his  representative  capacity  at  the  time  of  his  death, 
and  to  render  judgment  against  his  securities  for  the  amount  so 
ascertained,  and  to  enforce  suoh  judgment  by  execution  in  the 
ordinary  form. 

Sbc.  68.    If  any  executor  or  administrator  die,  the  probate 
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court  shall  have  power,  upon  the  application  of  his  successor,  or 
the  remaining  or  surviving  executor  or  administrator,  to  ascertain 
what  quantity  and  kind  of  real  and  personal  property,  and  all  the 
rights,  credits,  deeds,  evidences  of  debt,  and  papers  of  every  kind, 
of  the  testator  or  intestate  in  the  hands  of  such  deceased  executor  ' 
or  administrator  at  the  time  of  his  death,  and  order  the  legal  repre- 
sentatives of  such  deceased  executor  or  administrator  to  deliver  the 
same  to  his  successor,  or  the  remaining  or  surviving  executor  or 
administrator,  and  to  enforce  such  order  by  attachment  against  the 
person  or  property  of  such  legal  representatives  of  the  deceased 
executor  or  administrator,  or  by  imprisonment  in  the  common  jail 
of  the  county. 

Sec.  69.  No  judgment  or  order  shall  be  rendered  against  any 
of  the  parties  mentioned  in  the  two  preceding  sections  until  they 
shall  have  been  served  with  notice  in  writing,  or  citation,  at  least 
ten  days  before  the  sitting  of  the  court,  and  of  the  time  and  place 
of  the  sitting  thereof;  such  notice  shall  also  state  the  general  object 
and  nature  of  such  judgment  or  order  demanded. 

Sec.  70.  Such  notice  shall  be  issued  and  signed  by  the  judgo 
or  clerk  of  such  court,  and  served  by  the  sheriff  or  other  ministe- 
rial officer  of  the  county  or  court,  in  the  same  manner  prescribed 
by  law  for  the  service  of  process  in  civil  actions. 

Sbc.  71.  The  court  may  proceed  against  the  parties  served  with 
process,  and  dismiss  as  to  those  not  served,  or  continue  the  proceed- 
ing until  the  next  term  of  such  court,  and  issue  new  process  or 
notices  against  those  not  served,  at  their  discretion. 


ARTICLE  II. 
Of  Thbir  Duties  Respecting  Monet  and  Property. 

1.  Executors  and  administrators,  to  oolleot  and  take  charge  of  estate. 

2.  To  take  and  return  inventory. 

3.  Affidavit  to  be  annexed  to  the  inventory. 

4.  Additional  inventories,  when  to  be  made. 

5.  Witnesses  shall  be  appointed  to  accompany  executor  or  administrator  in  open- 

ing and  examining  effects  of  deceased,  and  to  aid  in  making  inventory. 

6.  To  open  and  examine  effects  of  deceased  without  witnesses,  penalty  lor. 

7.  Affidavit  filed  against  persons  concealing  or  embessUng  effects,  citation  to 

issue. 
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8.  Same  proceeding  may  be  had  against  an  exeentor  or  administrator  as  in  < 

of  other  persons. 

0.  Refusing  te  answer  interrogatories,  may  be  committed  to  jail. 

10.  If  party  charged  and  cited'  appear  and  answer,  trial  to  be  in  a  summary 
manner. 

,11.  In  case  ofeonvietion,  court  may  oompel  delivery  of  effects. 

12.  Estate  to  be  appraised  by  whom. 

13.  Affidavits  of  appraisers. 

14.  Duty  of  appraisers. 

15.  Inventory  appraisement  affidavit,  when  and  where  to  be  filed. 

16.  Compensation  of  appraisers,  &o. 

17.  Additional  appraisement,  when  to  be  made. 

18.  Inventories  and  appraisements,  how  far  evidence. 
10.  When  and  how  notice  to  creditors  shall  be  published. 
90.  Such  notioe  not  to  be  given  by  the  successor,  when. 

21.  Notioe  to  be  given  by  the  successor,  when  and  how. 

22.  When  and  how  to  advertise  when  there  are  no  known  heirs. 

23.  Administrator  may  colleot  debts,  give  receipts  and  prosecute  and  defend 

actions. 

24.  What  actions  executors  and  administrators  may  prosecute  and  defend. 

29.  Competent  witnesses  in  oertain  eases. 

26.  What  actions  may  be  maintained  by  and  against  executors  and  adminis- 

trators. 

27.  Not  to  extend  to  oertain  actions. 

28.  Debts  due  by  executors  or  administrators  to  testator  or  intestate,  assets  in  his 

hands. 

20.  Debtor  appointed  executor,  his  debts  considered  as  assets. 

30.  Articles  allowed  the  widow. 

31.  Widow  has  maintenance  out  of  her  own  property,  the  whole  to  go  to  the 

children,  value  out  of  assets. 

32.  Property  not  taken,  proceeds  to  be  paid  the  widow. 

33.  Sale  of  perishable  property,  how  made. 

34.  If  insufficient  to  pay  the  debts,  other  personality  to  be  sold. 

35.  Bonds  and  notes  may  be  assigned  to  creditors,  legatees  and  distributees. 

36.  Notice  of  sale,  how  and  when  given. 

37.  Estate  of  testators,  when  not  to  be  sold. 

'38.  All  personal  estate  to  be  sold  where  there  are  no  known  heirs. 

30.  Clerk  to  be  employed  at  public  sale. 

40.  His  duties. 

41.  Sale  bill,  when  and  where  filed. 

42.  Real  estate  leased  and  rented  by  order  of  court 

43.  Real  estate  not  wanted  to  pay  debts  shall  go  to  the  heirs. 

44.  Repairs  on  real  estate  made  by  order  of  court 

45.  Inventories,  appraisements  and  sale  bills  filed. 

46.  Assistance  in  taking  care  of  estates,  when  to  be  procured. 

47.  Further  assistance,  when  authorised,  expenses  how  paid. 

48.  Interest  on  debts  when  assets,  when  to  be  paid  by  executor  or  administrator. 
40.  To  be  aooounted  for  under  the  equitable  control  of  the  court 

50.  Statement  on  oath  of  money  on  hand,  when  to  be  rendered. 

51.  Disposition  of  money  on  hand,  when  and  how  made. 

52.  Orders  for  collection,  sale  and  distribution,  when  made. 
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83.    Executors  and  administrator*  may  give  reoeipts  and  discharges;  effect  of. 
54.    If  property  bound  by  lien  of  execution,  duty  of  executor  or  administrator  to 

sell  the  same. 
65.    Proceeds,  bow  applied. 

56.  Preceding  provisions  not  to  extend  to  certain  oases. 

57.  In  certain  oases  real  estate  not  to  be  rented,  and  only  portions  o{  personal 

estate  to  be  sold. 

58.  Appraisement,  such  property  to  be  left  in  possession  of  the  widow  or  family. 
50.    Suspension  of  rent,  or  sale  of  such  property,  may  be  ordered  in  vacation  of 

court 
00.    In  case  of  injury  or  waste  to  such  property  the  oourt  may  rescind  such  order. 
61.    Courts  may  continue  proceedings,  when. 

63.    Mining  claims  may  be  sold  by  order  of  oourt;  sale  of  U.  8.  certificates. 
63.    Of  the  terms  and  conditions  of  such  certificates  of  record  to  be  assigned,  how 

and  by  whom. 


Sec.  1.  Every  executor,  and  administrator,  immediately  after 
receiving  letters,  shall  collect  and  take  into  possession,  the  goods, 
chattels,  money,  books,  papers,  and  evidences  of  debt  and  of  title  to 
real  or  personal  estate,  except  the  property  reserved  as  the  absolute 
property  of  the  vf  idow. 

Sec.  2.  He  shall  make  an  inventory  of  all  the  real  and  per- 
sonal estate  of  the  deceased,  describing  the  quantity,  situation,  and 
title,  the  real  estate,  also  the  books  and  papers,  the  debts  due  or  to 
become  due  to  the  deceased,  the  names  of  debtors,  the  date  of  con- 
tracts, the  amount  of  interest  then  due  thereon,  the  rate  of  interest, 
and  such  further  description  as  will  render  it  a  perfect  inventory  of 
the  estate. 

Sec.  3.  He  shall  annex  to  the  inventory  an  affidavit  stating 
that  it  is  a  full  inventory  and  description  of  all  the  money,  goods, 
chattels,  and  estate  real  and  personal,  books,  papers,  and  evidences 
of  debt,  and  of  title  of  the  deceased,  and  of  all  debts  due  and 
becoming  due,  so  far  as  he  can  ascertain  them,  except  the  property 
reserved  as  the  absolute  property  of  the  widow,  and  that  he  was  not 
indebted  and  bound  in  any  contract  to  the  deceased,  at  the  time  of 
his  death,  except  as  stated  in  the  inventory. 

Sec.  4.  If,  after  making  the  first  inventory,  any  other  real  or 
persona]  estate  of  the  deceased  come  to  his  knowledge  or  possession, 
he  shall  file  a  similar  additional  inventory  thereof. 

Sec.  5.  At  the  time  of  appointing  an  administrator,  or  grant- 
ing letters  testamentary  to  an  executor,  the  probate  court,  or  if 
granted  in  vacation,  the  judge  or  clerk,  shall  name  two  respectable 
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persons,  residents  of  the  vicinity  of  the  last  abode  of  the  deceased, 
who  are  disinterested  and  of  no  kin  to  the  administrator  or  executor, 
as  witnesses  to  accompany  and  aid  the  administrator  or  executor  in 
opening  and  examining  the  papers,  money  and  other  property  of 
the  deceased,  and  in  making  an  inventory  thereof;  and  if  they  fail 
to  attend,  the  court,  judge  or  clerk  shall  appoint  others  in  their 
stead,  so  that  two  witnesses  shall  be  present  to  attend  the  proceed- 
ing, before  it  shall  be  lawful  for  any  executor  or  administrator  to 
open  or  examine  such  papers,  money  or  other  property,  by  virtue 
of  his  appointment 

Sec.  6.  If  any  administrator  or  executor  open  or  examine  the 
papers,  moneys  or  other  property  of  the  deceased,  without  the  pub- 
licity and  attestation  provided  in  this  act,  he  Bhall  forfeit  and  pay 
to  the  persons  entitled  to  the  estate  a  sum  not  exceeding  five  thou- 
sand dollars,  to  be  recovered  before  the  probate  court. 

Sec.  7.  If  the  executor  or  administrator  or  other  person  inter- 
ested in  the  estate  file  an  affidavit  in  the  probate  court,  stating  that 
the  affiant  has  good  cause  to  believe  and  does  believe  that  any 
person  has  concealed  or  embezzled  any  goods,  chattels,  money, 
books,  papers,  evidences  of  debt,  or  title  of  the  deceased,  and  has 
them  in  his  or  her  possession,  or  under  his  or  her  control,  the  pro- 
bate court  may  cite  such  person  to  appear  before  said  court,  and 
compel  Buch  appearance  by  attachment,  and  examine  him  or  her, 
and  other  witnesses,  on  oath,  for  the  discovery  of  the  same. 

Sec.  8.  If  any  person  interested  in  any  estate  file  a  like  affi- 
davit against  an  executor  or  administrator,  the  probate  court  shall 
have  the  same  power  to  cite  him  or  her,  and  compel  his  or  her 
attendance  and  examination,  as  in  case  of  other  persons. 

Sac.  9.  If  any  such  person  refuse  to  answer  proper  interroga- 
tories, the  probate  court  may  commit  such  person  to  the  common 
jail  of  the  county  until  such  answer  is  made  and  filed,  or  be  dis- 
charged by  due  process  of  law. 

Sec.  10.  If  any  person  charged  and  cited  as  aforesaid,  shall 
appear,  and,  in  his  answer  to  the  interrogatories,  deny  the  truth  of 
the  facts  alleged  in  the  affidavits,  the  issue  shall  be  tried  by  a  jury, 
or  if  neither  party  require  a  jury,  by  the  court  in  a  summary  man- 
ner, and  judgment  shall  be  rendered  according  to  the  finding  and 
for  costs. 

Sbc.  11.    If  any  person  be  oonvicted  of  unlawfully  detaining 


TEBMTOHY  OP  MONTANA.  287 

such  goods,  moneys,  chattels  or  effects,  books,  -papers,  or  evidence 
of  debt,  the  court  may  compel  the  delivery  thereof  by  attachment, 
or  in  case  the  person  convicted  be  the  executor  or  administrator, 
compel  him  to  inventory,  and  to  have  the  same  appraised;  and  may 
commit  him  or  her  to  the  common  jail  of  the  county  until  compli- 
ance with  the  order  or  judgment  of  said  court  be  made. 

Sbo.  12.  After  having  collected  the  personal  estate,  the  execu- 
tor or  administrator  shall  cause  the  same  to  be  appraised  by  three 
disinterested  householders  of  the  county. 

Sec.  13.  Before  entering  on  their  duties,  the  appraisers  shall 
make  an  affidavit,  stating  that  they  are  not  interested  in,  nor  of  kin 
to  any  person  interested  in  the  estate  as  heir  or  devisee,  and  that 
they  will  to  the  best  of  their  abilities  review  and  appraise  the  real 
and  personal  estate  to  them  shown. 

Sbc.  14.  The  appraisers  shall  view  and  appraise  such  property, 
and  make  a  list  specifying  each  article  appraised,  its  value,  and 
total  amount  of  appraisement,  which  shall  be  signed  by  said  ap- 
praisers, or  any  two  of  them. 

Sec.  15.  The  inventory,  appraisement  and  affidavit  shall  be 
filed  in  the  office  of  the  probate  court,  within  thirty  days  after 
letters  are  granted,  or  the  said  court  may  for  good  cause  prolong 
the  time  of  filing  the  same,  and  it  shall  be  the  duty  of  said  judge  or 
clerk  to  record  the  same  in  a  well  bound  book  provided  for  that 
purpose. 

Sec.  16.  Each  appraiser  and  witness  to  the  inventory  shall 
receive  five  dollars  per  day  from  the  estate,  for  his  attendance. 

Sec.  17.  Every  executor  and  administrator  shall  cause  similar 
appraisements  to  be  filed  of  all  personal  estate  which  shall  come  to 
his  possession  after  the  first  appraisement,  which  shall  be  recorded 
as  provided  in  this  act. 

Sec.  18  Inventories  and  appraisements  may  be  given  in  evi- 
dence, and  in  the  absence  of  the  originals,  authenticated  copies  of 
the  record  of  such  inventories  and  appraisements  shall  also  be  re- 
ceived in  evidence,  but  neither  shall  be  conclusive  for  or  against 
any  executor  or  administrator,  but  other  evidence  may  be  intro- 
duced to  vary  the  effect  thereof. 

Sbc.  19.  Within  twenty  days  after  letters  are  granted,  the 
executor  or  administrator  shall  publish  in  some  newspaper  in  this 
Territory,  for  three  weeks,  a  notice  that  letters  testamentary  or  of 
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administration  have  been  granted  to  him,  stating  the  date,  and  re- 
quiring all  persons  having  claims  against  the  estate  to  exhibit  them 
for  allowance  within  one  year  after  the  date  of  the  letters,  or  they 
may  be  precluded  from  any  benefit  of  such  estate,  and  that  if  such 
claims  be  not  exhibited  within  two  years  from  the  date  of  the  letters 
they  shall  be  forever  barred. 

Sec  20.  It  shall  not  be  necessary  for  any  successor  to  an  ad- 
ministrator or  executor,  to  publish  notices,  as  required  by  the  pre- 
ceding section,  if  such  notices  shall  have  been  published  by  any 
preceding  executor  or  administrator  of  the  estate 

Sec.  21.  Such  successors  shall  within  thirty  days  after  letters 
are  granted,  publish  in  some  newspaper  in  the  Territory,  for  three 
weeks,  a  notice,  and  shall  post  up,  to  the  number  of  three,  similar 
notices  in  the  county  where  letters  testamentary  have  been  granted, 
in  three  of  the  most  public  places,  one  of  which  shall  be  upon  the 
court-house,  that  letters  testamentary  have  been  granted  to  him, 
stating  therein  the  date  of  the  cessation  on  the  letters  of  the  pre- 
ceding executor  or  administrator. 

Sbc.  22.  When  an  intestate  has  left  no  known  heirs,  the  admin- 
istrator shall  also  publish  a  notice  for  six  weeks  in  some  newspaper 
in  this  Territory,  and  shall  post  up  to  the  number  of  three  similar 
notices  in  the  county  where  letters  are  granted,  in  the  most  public 
places,  one  of  'which  shall  be  upon  the  court-house,  containing  the 
name  of  the  intestate,  a  description  of  his  person,  the  time  and 
place  of  his  death,  the  place  of  his  nativity  if  known,  and  the 
appraised  amount  of  his  estate. 

Sbc.  23.  Executors  and  administrators  shall  collect  all  moneys 
and  debts  of  every  kind  due,  to  the  deceased,  and  give  receipts  and 
discharges  therefor,  and  shall  commence  and  prosecute  all  actions 
which  may  be  maintained  and  are  necessary  in  the  course  of  his 
administration,  and  defend  all  such  as  are    brought  against  him. 

Sec.  24.  They  shall  prosecute  and  defend  all  actions  com- 
menced by  or  against  the  deceased,  at  the  time  of  his  death,  and 
which  might  have  been  prosecuted  or  maintained  by  or  against  such 
executor  or  administrator. 

Sec.  25.  In  all  actions  prosecuted  by  or  against  any  executor, 
or  administrator,  he  shall  not  be  disqualified  from  being  a  witness, 
as  to  facts  occurring  anterior  to  his  qualification,  on  account  of  his 
being  executor  or  administrator. 
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Sec.  26.  For  all  wrongs  done  to  the  property,  rights,  or  inter- 
ests of  another,  for  which  an  action  might  be  maintained  against 
the  wrong  doer,  such  action  may  be  brought  by  the  person  injured, ' 
or  after  his  death  against  his  executor  or  administrator,  in  the  same 
manner  and  with  like  effect  in  all  respects  as  actions  founded  upon 
contract 

Sbc.  27.  Ths  preceding  section  shall  not  extend  to  actions  of 
slander,  libel,  assault  and  battery,  or  false  imprisonment,  nor  to 
actions  on  the  case  for  injuries  to  the  peraon  of  the  plaintiff,  or  to 
the  person  of  the  testator  or  intestate  of  any  executor  or  adminis- 
trator. 

Sbc.  28.  All  debts  due  by  an  administrator  to  his  testator  or 
intestate  shall  be  considered  as  assets  in  his  hands. 

Sec.  29.  If  any  person  appoint  his  debtor  executor  of  his  will, 
such  appointment  shall  not  discharge  the  debt,  but  it  shall  be  assets 
in  his  hands. 

Sec.  80.     In  addition  to  dower,  the  widow  shall  be  allowed  as 
her  absolute  property  the  family  bible,  and  other  books,  not  to  ex- 
ceed in  value  the  sum  of  two  hundred  dollars,  all  spinning  wheels, 
weaving  looms,  and  stoves,  put  up  or  kept  for  use,  all  family  pic- 
tures, twenty  head  of  choice  sheep,  with  their  fleeces,  and  all  yarn 
or  cloth  manufactured  from  the  same,  two  choice  cows,  five  swine, 
with  the  necessary  food  for  them  for  six  months,  all  wearing  ap- 
parel of  the  widow  and  children,  and  all  household  goods,  furniture 
and  utensils,  not  exceeding  in  value  seven  hundred  and  fifty  dollars. 
Second,  There  shall  be  set  apart*  for  the  widow  or  minor  children 
or  child,  as  the  case  may  be,  the  homestead,  consisting  of  a  quantity 
of  land  not  exceeding  twenty  acres,  and  the  dwelling-house  there- 
on, with  its  appurtenances,  not  being  included  in  any  incorporated 
town  or  city,  or  instead  thereof  a  quantity  of  land,  not  exceeding 
one  lot,  in  any  incorporated  town  or  city,  and  the  dwelling-house 
thereon,  and  its  appurtenances,  to  be  selected  by  the  widow,  or  if 
there  be  no  widow  to  be  designated  by  the  probate  judge,  and  not  to 
exceed  in  value  in  any  case  more  than  three  thousand  dollars.  Third, 
If  the  deceased  shall  have  left  a  widow,  and  no  minor  child  or  chil- 
dren, such  property  shall  be  the  property  of  the  widow ;  if  he  shall 
have  left  a  minor  child  or  children,  one-half  of  such  property  shall 
belong  to  the  widow,  and  the  remainder  shall  remain  for  the  use  of 
the  child  or  children  until  the  youngest  shall  attain  the  age  of 
87 
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twenty-one,  then  the  same  shall  be  equally  divided  amongst  all  the 
children  of  said  deceased.  If  there  be  no  widow,  the  whole  shall 
<belong  to  the  children  of  the  deceased,  the  infants  haying  the  ben* 
efit  thereof  during  their  minority,  after  that  period  to  be  divided 
equally  amongst  the  children. 

Sbc.  81.  If  the  widow  has  a  maintenance  derived  from  her  own 
property  equal  to  the  portion  set  apart  to  her  by  the  provisions  of 
the  foregoing  sections  of  this  act,  the  whole  property  so  designated 
shall  go  to  the  children,  upon  the  same  terms  and  restrictions  pro- 
vided in  the  foregoing  sections. 

Seo.  82.  If  the  widow  or  in&nt  children  do  not  receive  the 
property  thus  allowed  her  or  them,  and  the  same  be  sold  by  the 
executor  or  administrator,  the  probate  court  shall  order  the  money 
to  be  paid  to  the  widow  or  children  at  any  time  before  the  same  bo 
paid  out  for  debts  or  be  distributed. 

Sbg.  88.  Every  executor  or  administrator  after  the  apprais- 
ment  shall  sell  at  public  sale  all  the  goods  and  chattels  of  the  de- 
ceased that  are  liable  to  perish,  be  consumed,  or  rendered  worse  by 
keeping,  giving  such  credit  as  he  may  think  best,  not  exceeding  six 
months,  and  take  bonds  or  notes,  with  good  security,  of  the  pur- 
chaser. 

Sec.  84.  If  the  perishable  goods  be  not  sufficient  to  pay  the 
debts,  the  executor  or  administrator  shall  in  the  same  manner  sell 
other  personal  estate,  until  the  debts  and  legacies  be  paid,  but  spe- 
cific legacies  shall  not  be  sold  in  any  case  unless  it  be  necessary  for 
the  payment  of  debts. 

Sec.  35.  Executors  and  administrators  may  assign  the  notes 
and  bonds  of  the  estate  to  creditors,  legatees,  and  distributees,  in 
discharge  of  such  an  amount  of  their  claims,  equal  to  the  amount 
of  such  bond  or  notes. 

Sbg.  86.  They  shall  give  notice  of  the  time  and  place  of  sale, 
not  less  than  ten  days  nor  more  than  twenty  days,  in  some  news- 
paper in  this  Territory,  or  by  handbills  put  up  in  eight  public 
places  in  the  county  where  the  sale  is  made. 

Sec.  87.  If  any  testator  direct  his  estate  not  to  be  sold,  the 
same  shall  be  reserved,  unless  such  sale  be  necessary  for  the  pay- 
ment of  debts. 

Sec.  38.    When  there  are  no  known  heirs  or  legal  represent*- 
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tives,  the  administrator  shall  sell  all  the  personal  estate  of  the  de- 
ceased within  six  months  after  administration  is  granted. 

Sec.  89.  In  every  public  sale,  the  executor  or  administrator 
shall  employ  a  competent  clerk,  not  interested  nor  of  kin  to  any 
heir  or  devisee  of  the  estate. 

Sec.  40.  Such  clerk  shall  keep  a  true  account  of  the  sales 
made,  make  a  list  of  such  sales,  specifying  each  article  sold,  the 
price,  and  the  name  of  the  purchaser,  and  shall  annex  his  affidavit 
to  such  list,  stating  that  the  same  is  a  true  account  of  the  sales 
made  by  such  executor  or  administrator  at  the  time  specified. 

Sec.  41.  Such  sale  bill  shall  be  filed  by  the  executor  or  admin- 
istrator in  the  probate  office  in  the  county  in  which  letters  were 
granted  within  ten  days  after  the  sale,  and  it  shall  be  evidence  in 
the  like  manner  and  with  like  effect  as  inventories. 

Sbc.  42.  Every  executor  and  administrator,  under  the  direc- 
tion of  the  probate  court,  shall  lease  the  real  estate  for  any  term 
not  more  than  one  year,  and  shall  receive  and  recover  such  rent, 
and  shall  regularly  account  to  said  court  for  all  such  rents. 

Ssc.  48.  When*  the  probate  court  shall  be  satisfied  that  any 
real  estate  may  not  be  sold  or  leased  for  the  payment  of  debts  of 
the  estate,  the  executor  or  administrator  may  be  ordered  to  deliver 
possession  of  the  same  to  those  entitled  to  it 

Sec.  44.  When  any  bouse,  or  out-house,  fence,  or  other  im- 
provement on  the  real  estate,  require  repairs,  the  probate  oourt  may, 
on  the  application  of  any  person  interested,  cause  the  necessary 
repairs  to  be  made  without  prejudicing  the  creditors. 

Sec.  45.  At  every  term  of  the  probate  court  the  judge  thereof 
shall  examine  all  inventories,  appraisements,  and  sale  bills,  filed 
since  their  last  term,  to  see  if  the  same  have  been  made  and  filed 
according  to  law,  and  shall  issue  citations  to  compel  all  delinquents 
to  comply  with  the  law,  and  after  due  notice  may  fine  and  imprison 
such  administrator  or  executor  until  they  comply. 

Sec.  46.  If  any  person  die  leaving  live  stock  that  require  at- 
tention, crops  ungathered,  or  property  of  any  kind  so  exposed  as  to 
be  in  danger  of  loss  in  value,  or  any  work  in  an  unfinished  state, 
so  that  the  estate  would  suffer  material  loss  from  the  want  of  care 
and  additional  labor,  it  shall  be  the  duty  of  the  executor  or  admin- 
istrator, until  the  meeting  of  the  probate  oourt,  to  procure  such 
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indispensable  labor  to  be  performed  on  the  most  reasonable  terms 
that  he  can. 

Sec.  47.  The  probate  court,  on  the  application  of  any  person 
interested,  may  in  such  cases  authorize  further  labor  to  be  per- 
formed, as  the  interests  of  the  estate  require ;  and  all  sums  thus 
paid,  if  approved  by  the  court,  shall  be  allowed  as  expenses  of 
administration. 

Sec.  48.  All  interest  received  by  executors  or  administrators 
on  debts  due  to  the  deceased  shall  be  assets  in  their  hands ;  and  if 
they  lend  money  of  the  estate,  or  use  it  for  their  own  private  pur- 
poses, they  shall  pay  interest  thereon  to  the  estate,  at  the  highest 
rate  that  the  money  so  used  could  have  been  loaned. 

Sec.  49.  The  probate  court  shall  at  such  settlement  exercise 
an  equitable  control  in  making  executors  and  administrators  account 
for  interest  received  by  them  on  debts  due  the  estate,  and  for  in- 
terest accruing  on  money  belonging  to  the  estate  loaned  or  other- 
wise employed  by  them,  and  for  that  purpose  may  take  testimony 
or  examine  the  executor  or  administrator  on  oath ;  and  if  the  court 
shall  be  of  opinion  that  any  administrator  or  executor  has  received 
interest  for  which  he  should  account,  and  fails  or  refuses  so  to  do, 
the  court  may  fine  or  imprison  him  or  them  in  the  county  jail  until 
he  or  she  fully  accounts. 

Sec.  50.  Every  executor  and  administrator,  at  the  second  term 
after  the  one  at  which  he  is  required  to  make  settlement,  shall  ren- 
der to  the  county  court  a  statement,  on  oath,  of  the  amount  of 
money  of  the  estate  actually  on  hand. 

Sec.  51.  If  on  the  return  of  the  inventory,  or  at  any  other 
time,  it  shall  appear  to  the  satisfaction  of  the  probate  court  that 
there  is  a  surplus  of  money  in  the  hands  of  the  executor  or  admin* 
istrator  that  will  not  be  shortly  required  for  the  expenses  of  admin- 
istration or  payment  of  debts,  the  court  shall  have  discretionary 
power  to  order  him  or  her  to  lend  out  the  money  on  such  terms,  and 
for  such  time  as  they  may  judge  best. 

Sec.  52.  The  probate  court  may  at  any  time  make  such  orders 
as  the  interest  of  the  estate  may  require  for  the  speedy  collection 
of  debts  or  the  sale  and  distribution  of  personal  property. 

Sec  53.  All  executors  and  administrators  may  give  receipts 
and  discharges  for  money  received  by  him  on  account  of  the  de- 
ceased ;  but  if  there  be  more  than  one  executor  or  administrator,  a 
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majority  of  them  shall  join  in  such  receipt  or  discharge,  or  they 
shall  be  void. 

Sbc.  54.  If  any  personal  property  shall  be  bound  by  the  lien 
of  an  execution  or  executions,  or  whether  such  execution  or  execu- 
tions shall  have  been  levied  or  not,  or  shall  be  bound  by  the  lien  of 
an  attachment  at  the  time  of  the  death  of  the  intestate,  the  executor 
or  administrator  shall  nevertheless  inventory,  cause  to  be  appraised, 
and  sell  the  same  as  if  no  such  lien  existed,  except  that  a  separate 
inventory,  appraisement,  and  sale  bill  of  such  property,  shall  be 
made  and  returned. 

Sbc.  55.  The  proceeds  of  the  sale  of  such  personal  property 
shall  be  applied,  under  the  direction  of  the  probate  court,  in  the 
following  manner :  First,  When  there  is  but  one  execution  or  at* 
tachment,  to  the  payment  of  such  execution  or  attachment,  and  the 
residue,  if  any,  shall  be  assets  to  be  administered  according  to  law. 
Second,  When  there  is  more  than  one  execution  or  attachment,  or 
both  such  execution  and  attachment,  the  liens  whereof  are  of  even 
date,  to  the  payment  of  such  execution  and  attachment,  and  the 
residue,  if  any,  shall  be  assets  to  be  determined  according  to  law ; 
but  if  such  proceeds  shall  not  be  sufficient  to  pay  the  whole,  then 
to  the  payment  thereof  according  to  their  priority  of  lien. 

Sbc.  56.  The  provisions  of  the  three  preceding  sections  shall 
not  be  construed  to  deprive  the  widow  of  the  benefit  of  any  pros- 
visions  of  the  preceding  sections  of  this  article,  nor  to  deprive  the 
demands  classed  in  the  first  and  second  subdivisions  of  the  first  sec- 
tion of  the  fourth  article  of  this  act  of  their  precedence  over  all 
other  demands  against  the  estate  of  the  deceased. 

Sbc.  57.  In  all  cases  when  any  person  shall  die  leaving  a 
widow  or  other  family,  the  probate  court  has  power,  if  in  its  opin- 
ion it  will  not  be  prejudicial  to  creditors,  and  will  be  advantageous 
to  such  widow,  or  others  entitled  to  distribution  of  the  estate,  to 
order  that  none  of  the  real  estate  shall  be  rented  or  leased,  and 
that  no  more  of  the  personal  estate  be  sold  than  will  be  sufficient 
/to  pay  the  debts;  but  the  probate  court  shall  take  good  and  suf- 
ficient security  that  the  property  shall  be  forthcoming  to  answer 
the  demands  of  any  creditors  or  others  concerned  in  the  estate. 

Sec.  58.  In  the  cases  specified  in  the  preceding  section,  the 
executor  or  administrator  shall  make  an  inventory  and  appraisement 
of  the  estate  as  in  other  cases,  but  he  shall  leave  such  property  as 
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is  ordered  not  to  be  Bold  in  possession  of  the  widow  or  other  family, 
who  shall  use  and  enjoy  the  same  until  the  probate  court  shall  order 
such  property  to  be  administered  upon. 

Sec.  59.  If  the  real  estate  is  about  to  be  leased  or  rented,  or 
property  about  to  be  sold,  in  vacation  of  the  probate  court,  the 
judge  of  said  court  shall  have  power,  upon  the  presentation  of  the 
petition  in  writing  from  the  administrator  or  executor,  or  any  other 
person  interested  in  the  estate,  to  order  the  suspension  of  such 
lease,  or  renting,  or  sale,  as  the  case  may  be,  until  the  next  session 
of  the  probate  court. 

Sec.  60.  In  any  case  when  the  court  has  ordered  that  real 
estate  should  not  be  rented,  or  the  personal  property  not  sold,  if  it 
shall  appear  to  die  probate  court  that  such  real  estate  or  personal 
property  is  likely  to  be  injured  or  wasted,  or  that  those  interested 
therein  would  be  benefited  thereby,  such  court  shall  order  such 
estate  to  be  forthwith  administered,  and  in  such  cases  the  rights  of 
all  persons  interested  shall  be  the  same  as  if  the  order  provided  for 
in  the  sixtieth  section  of  this  article  had  not  been  made. 

Sec.  61.  For  good  cause  shown,  the  probate  court  may  con- 
tinue any  matter  or  proceeding  arising  before  it  under  this  act,  on 
such  terms  as  it  may  consider  just. 

Sbo.  62.  The  probate  court  shall  have  power,  upon  petition 
presented  by  any  executor  or  administrator,  to  order  the  sale  of 
any  land,  scrip,  or  certificate  of  loc^on  of  any  quartz  claim,  or 
claims,  that  the  deceased  may  have  to  any  claim  on  any  quarts 
lode,  as  provided  for  in  the  next  article  of  this  act,  and  all  such 
sales  shall  be  upon  the  same  terms  and  conditions  as  provided  in 
cases  of  real  estate. 

Sec.  68.  The  executor  or  administrator  in  all  sales  provided 
for  in  the  last  section,  shall,  after  payment  of  the  purchase  money 
thereof,  have  full  power  to  assign  suoh  certificate  of  location  to  the 
purchaser,  and  acknowledge  such  assignment  before  the  clerk  of 
some  court  of  record. 
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ARTICLE  in. 
Of  their  Duties  respecting  the  Sale  of  Real  Estate. 


1.  Power  by  will  to  sell  land  to  be  executed  by  exeoator  or  administrator,  if  no 

other  be  appointed  for  the  purpose. 

2.  Contracts  for  purchase  of  lands  may  he  carried  into  effect  by  order  of  the 

probate  court,  if  assets  sufficient. 

3.  Interest  of  testator  or  intestate  to  be  sold,  if  the  assets  are  not  sufficient  to 

fill  contract 

4.  Court  may  order  lands  to  be  relinquished  from  individuals. 

5.  The  probate  court  may  order  the  redemption  of  property  ;  how,  and  in  what 


6.  No  sale  of  mortgage  property  within  three  months  after  the  death. 

7.  Court  may  order  the  equity  of  redemption  to  be  sold. 

8.  In  all  oases  of  relinquishment,  exeoator  or  administrator  competent  to  make  a 

deed  ;  effect  thereof. 

9.  If  personal  estate  is  insufficient  to  pay  debts,  petition  to  sell  real  estate  to  be 

filed. 

10.  If  real  estate  bound  by  lien  of  judgment  or  attachment,  to  be  stated  in 

petition. 

11.  Proceeds  of  sale  to  be  applied  to  payment  of  such  judgment  or  attachment, 

remainder  to  become  assets. 

12.  If  real  estate  bound  by  several  judgments  or  attachments,  to  be  stated  in 

petition. 

13.  Proceeds  of  sale  to  be  applied  to  the  payment  of  such  judgments  or  attach- 

ments according  to  priority  of  lien. 

14.  Residue  of  proceeds  to  become  assets. 

1$.    If  lien  of  suoh  judgments  or  attachments  be  even,  proceeds  how  applied. 
Id.    If  real  estate  bound  by  lien  of  several  judgments  or  attachments  be  sold  under 
junior  judgment,  facts  to  be  stated  in  petition. 

17.  Plaintiff  in  junior  judgment,  and  purchaser  to  be  notified  of  such  petition  ; 

what  notice  shall  contain. 

18.  Notice  to  be  published,  how. 

IV.     Purchaser  prevailed  to  pay  prior  judgment  and  attachments,  when. 
90.     Failing  to  pay,  real  estate  to  be  sold,  free  from  encumbrances  ;  proceeds,  how 
disposed  o£ 

21.  Petition  to  be  accompanied  by  a  true  account  of  administration,  verified  by 

affidavit 

22.  Executors  or  administrators  failing  to  make  such  application,  others  may  ; 
•     notice  to  be  given. 

23.  Before  the  time  of  such  application,  executors  or  administrators  to  make 

perfect  accounts,  &c ;  failing  to  comply,  may  be  attached. 
94.     When  such  petition,  accounts,  &c,  are  filed,  court  shall  order  notice  to  be 

given;  when,  and  how  published. 
99.     Upon  proof  of  publication,  court  to  hear  testimony,  and  if  necessary,  to 

order  sale. 
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96.  Personal  estate  may  be  reserved,  and  real  estate  sold. 

27.  Real  estate  to  be  appraised  before  sale. 

28.  Affidavit  to  be  made  by  appraisers. 

29.  Notice  of  sale,  bow  published. 

30.  When  sale  of  real  estate  shall  be  made,  and  how  conducted. 

31.  Not  to  be  sold  at  private  sale,  nor  shall  executor  or  administrator  purchase  at 

less  than  its  appraised  value. 

32.  Report  of  sale,  how  made. 

33.  If  report  be  not  approved  by  court,  new  order  to  be  made. 

34.  If  report  be  approved,  deed  to  be  made. 

35.  Proceedings  to  obtain  a  deed,  after  death,  removal,  &c,  of  the  executor  or 

administrator,  to  land  sold  by  him. 

36.  Effect  of  deed. 

37.  Contract  for  the  conveyance  of  real  estate  by  testator  or  intestate,  how 

enforced. 

38.  Affidavit  to  be  annexed  to  petition. 

30.    Notice  to  be  served  on  executor  or  administrator. 

40.  Court  to  make  an  order  for  speoifio  performance  of  contract,  saving  to  infants, 

married  women,  &c. 

41.  Upon  suoh  order,  executor  or  administrator  to  execute  deed. 

42.  Effect  of  euch  deed. 

43.  Petition  for  speoifio  performance  of,  may  be  brought  in  district  court  in  first 

instance;  may  be  certified,  district  court. 

44.  District  court  in  suoh  cases  to  proceed,  how. 

45.  Proceeding  by  executor  or  administrator  for  specific  performance  of  contract 

made  by  testator  or  intestate. 

46.  In  what  cases  mining  claims  to  be  sold,  and  the  mode  and  manner  of  such 

sale;  also,  real  estate,  &o. 


Sbc.  1.  The  sale  and  conveyance  of  real  estate,  under  a  will, 
shall  be  made  by  the  acting  executor,  or  administrator  with  the  will 
annexed,  if  no  other  person  be  appointed  by  the  will  for  that  pur- 
pose, or  if  such  person  fail  or  refuse  to  perform  the  trust. 

Sec.  2.  If  any  person  die  having  purchased  real  estate,  and 
shall  not  have  completed  the  payment,  or  devised  such  estate  nor 
provided  for  the  payment  by  will,  and  the  completion  of  such  pay- 
ment would  be  beneficial  to  the  estate,  and  not  injurious  to  credit- 
ors, the  executor  or  administrator,  by  the  order  of  the  probate  court, 
may  complete  such  payment  out  of  the  assets  in  his  hands,  and 
such  estate  shall  be  disposed  of  as  other  real  estate. 

Sec.  3.  If  the  court  believe  that,  after  the  payment  of  debts, 
there  will  not  be  sufficient  assets  to  pay  for  such  real  estate,  the 
court  may  order  the  executor  or  administrator  to  sell  all  the  right, 
title  and  interest  of  the  deceased  therein. 

Sec.  4.    If  such  real  estate  has  been  purchased  by  individuals, 
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the  court  may,  if  they  believe  it  advantageous  to  the  estate,  order 
the  same  to  be  relinquished  to  such  individuals  on  the  most  advan- 
tageous terms  that  can  be  agreed  upon. 

Sec.  5.  If  any  person  die  leaving  lands  encumbered  by  mort- 
gage, or  deed  of  trust,  or  any  lien  whatever,  or  owing  equity  of 
redemption,  or  having  mortgaged  or  pledged  any  personal  property, 
and  shall  have  devised  the  same,  or  provided  for  the  redemption 
thereof  by  will,  the  probate  court  shall  have  power,  if  in  its  judg- 
ment it  will  promote  the  interests  of  the  estate  and  not  be  preju- 
dicial to  creditors,  to  order  the  executor  or  administrator  to  redeem 
the  same  out  of  the  personal  assets  of  the  estate,  or  to  order  the 
sale  of  other  real  estate,  to  redeem  such  land  or  personal  property 
so  encumbered. 

Sec.  6.  If  any  person  having  given  a  deed  of  trust  or  mort- 
gage, with  power  of  sale,  shall  die,  no  sale  shall  take  place  under 
such  deed  of  trust  or  mortgage,  within  five  months  after  the 
death  of  such  person. 

Sec.  7.  If  such  redemption  would  injure  the  estate,  after  pay- 
ment of  debts,  the  court  shall  order  all  the  right,  title  and  interest 
of  the  estate  to  such  property  to  be  sold  at  public  sale. 

Sec.  8.  In  all  cases  of  the  relinquishment  of  the  interest  of 
the  testator  or  intestate,  under  the  provisions  of  the  fourth  section 
of  this  article,  and  in  all  cases  of  the  sale  of  the  interest  of  the 
testator  or  intestate  under  the  third  and  seventh  sections  of  this 
article,  the  executor  or  administrator  shall  be  competent  by  deed  to 
make  such  relinquishment,  or  to  convey  to  the  purchaser  all  the 
right,  title  and  interest  the  testator  or  intestate  had  in  and  to  such 
real  estate  at  the  time  of  his  death. 

Sec.  9.  If  any  person  die,  and  not  have  personal  estate  suf- 
ficient to  pay  his  debts,  the  executor  or  administrator  shall  file  a 
petition  to  the  probate  court,  stating  the  facts,  and  praying  for  the 
sale  of  the  real  estate,  or  so  much  thereof  as  will  pay  the  debts. 

Sec.  10.  If  such  real  estate  be  bound  by  the  lien  of  a  judg- 
ment or  attachment,  the  executor  or  administrator  shall  state  the 
fact  in  his  petition,  the  date  and  amount  of  the  judgment,  and 
the  name  of  the  person  in  whose  favor  the  same  was  rendered,  and 
the  date  of  the  service  of  the  attachment,  the  amount  claimed  there- 
under, and  the  name  of  the  person  prosecuting  the  same. 
Sec.  11.  The  proceeds  of  the  sale  of  such  real  estate  shall  be 
88 
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first  applied  for  the  payment  of  such  judgment  or  attachment,  and 
the  residue,  if  any,  shall  become  assets  in  the  hands  of  the  executor 
or  administrator,  to  be  administered  according  to  law. 

Sec.  12.  If  such  real  estate  be  bound  by  the  lien  of  several 
judgments  or  attachments,  or  both,  the  executor  or  administrator 
shall  state  the  facts  in  his  petition,  the  dates  and  the  amounts  of 
such  judgments,  and  the  dates  of  serving  and  levying,  and  the 
amounts  claimed  by  such  attachments,  and  the  names  of  the  persons 
in  whose  favor  the  same  were  rendered,  or  are  prosecuted. 

Ssc.  18.  The  proceeds  of  the  sale  of  such  real  estate  shall  be 
first  applied  to  the  payment  of  such  judgments  and  attachments, 
according  to  their  priority  of  lien. 

Sec.  14.  The  residue  of  such  proceeds,  if  any,  shall  become 
assets  in  the  hands  of  the  executor  or  administrator,  to  be  adminis- 
tered according  to  law. 

Sec.  15.  If  the  lien  of  such  several  judgments  or  attachments 
be  of  even  date,  and  the  proceeds  of  euoh  sale  shall  not  be  sufficient 
to  pay  the  whole,  such  proceeds  shall  be  applied  to  the  payment  of 
such  several  judgments  or  attachments  in  proportion  to  their  re- 
spective amounts. 

Skc.  16.  If  such  real  estate,  being  or  having  beefe  bound  by 
the  liens  of  several  judgments  or  attachments,  shall  have  been  sold 
under  a  junior  judgment  or  attachment,  the  executor  or  adminis- 
trator shall  state  in  his  petition  the  facts  of  such  sale,  the  name  of 
the  plaintiff  in  such  junior  judgment,  the  name  of  the  purchaser, 
the  dates,  and  the  amounts  of  the  several  judgments  and  attach- 
ments, and  the  names  of  the  persons  in  whose  favor  such  judgments 
were  rendered,  or  such  attachments  are  prosecuted. 

Sec.  17.  The  probate  court  shall  thereupon  order  that  the 
plaintiff  in  the  judgment  under  which  real  estate  was  sold,  and 
the  purchaser  thereof,  be  notified  of  the  filing  of  such  petition,  and 
that  unless  good  cause  to  the  contrary  be  shown  on  the  first  day  of 
the  next  term,  an  order  will  be  made  for  the  sale  of  the  whole,  or 
so  much  of  such  real  estate  as  will  be  sufficient  to  pay  the  prior 
judgments  or  attachments. 

Sec.  18.  Such  notice  ah%ll  be  published  as  other  notices  are 
required  to  be  published  in  case  of  petitions  for  the  sale  of  real 
estate  in  virtue  of  the  provisions  of  this  act. 

Sxo.  19.    Such  purchaser  of  such  real  estate  shall  have  the 
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privilege  of  paying  such  prior  judgments,  any  time  within  three 
months  from,  and  including  the  first  day  of  the  term  of  the  court  at 
which  he  is  notified  to  appear ;  or  in  case  of  attachments,  within 
three  months  after  any  judgment  rendered  upon  the  attachment 
shall  be  allowed  and  glassed,  as  provided  by  law,  in  the  probate 
oourt 

Sue.  20.  If  the  purchaser  of  real  estate  ynder  such  junior 
judgment  shall  fail  to  pay  sueh  prior  judgment,  or  judgments  upon 
prior  attachments,  or  both,  within  the  time  prescribed  within  the 
preceding  section,  such  real  estate  shall  be  sold  free  from  the 
incumbrance  of  the  title  derived  from  the  sale  under  such  junior 
judgments,  and  the  proceeds  of  such  sale  shall  be  disposed  of, 
according  to  such  of  the  provisions  of  this  article  as  shall  be  appli- 
cable to  the  facts  of  the  case. 

Sbo.  21.  The  petition  to  be  filed  according  to  the  provisions  of 
the  tenth  section  of  this  article,  shall  be  accompanied  by  a  true 
account  of  his  administration,  a  list  of  the  debts  due  to  and  by  the 
deceased,  and  remaining  unpaid,  and  an  inventory  of  the  real 
estate,  and  of  the  remaining  personal  estate  with  its  appraised 
value,  and  all  other  assets  in  his  hands,  the  whole  to  be  certified  by 
the  affidavit  of  the  executor  or  administrator. 

Bkc.  22.  If  such  executor  or  administrator  do  not  make  such 
application,  any  creditor  or  other  person  interested  in  such  estate 
may  make  such  application,  giving  twenty  days  notice  to  the 
executor  or  administrator. 

Sbo.  28.  Every  such  executor  or  administrator,  on  or  before 
the  first  day  of  the  term  of  the  court  at  which  he  is  notified  that 
such  application  will  be  made,  shall  file  with  the  clerk  of  the  court 
perfect  accounts,  lists  and  inventories,  made  out  and  verified,  as 
those  required  to  accompany  a  petition  by  himself.  If  such  executor 
or  administrator  fail  to  comply  with  this  section,  the  court  shall 
compel  him  to  do  so  by  attachment. 

Ssc.  24.  When  such  petition  and  accounts,  lists  and  inven- 
tories shall  be  filed,  the  court  shall  order  that  all  persons  interested 
in  the  estate  be  notified  thereof,  and  that  unless  the  contrary  be 
shown  on  the  first  day  of  the  next  term  of  court,  an  order  will  be 
made  for  the  sale  of  the  whole,  or  so  much  of  such  real  estate  as 
will  pay  the  debts  of  the  deceased.  Such  notice  shall  be  published 
lor  four  weeks  in  some  newspaper  in  the  county  in  whioh  such  pro- 
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ceedings  are  had,  or  by  tea  hand-bills,  to  be  put  up  at  ten  public 
places  in  said  county,  at  least  twenty  days  before  the  term  of  the 
court  at  wfeich  such  order  will  be  made,  in  the  discretion  of  the 
probate  judge. 

Sec.  25.  Upon  proof  of  publication,  the  court  shall  hear  the 
testimony,  and  may  if  necessary,  examine  all  parties  on  oath  touch- 
ing the  application,  and  make  an  order  for  the  sale  of  such  real 
estate,  or  any  part  thereof  in  the  Territory,  at  public  sale. 

Sec.  26.  If  any  executor  or  administrator,  or  other  person 
interested  in  any  estate,  file  a  petition  setting  forth  the  facts,  and 
describing  the  real  or  personal  estate,  and  praying  that  the  personal 
estate  may  be  reserved,  and  real  estate  sold  for  the  payment  of 
debts,  the  same  steps  shall  be  taken,  and  the  same  proceedings  and 
publication  had  as  above  directed,  upon  a  petition  to  sell  real  estate 
for  the  payment  of  debts,  and  the  court  may  order  the  whole  or 
any  part  of  the  personal  estate  to  be  reserved,  and  the  real  estate 
or  any  part  of  it  to  be  sold  at  public  sale. 

Sec.  27.  Before  any  executor  or  administrator  shall  sell  any 
real  estate  or  any  interest  therein,  by  order  of  any  court,  he  shall 
have  it  appraised  by  three  disinterested  householders  of  the  county 
in  which  the  land  lies. 

Sec.  28.  Such  appraisers  shall  make  an  affidavit  that  they  will 
according  to  the  best  of  their  abilities  view  and  appraise  the  estate 
to  them  shown  j  and  they  shall  view  and  appraise  the  same,  and 
deliver  to  the  executor  or  administrator  a  certificate  thereof  under 
their  hands. 

Sec.  29.  In  all  public  sales  of  real  estate,  made  by  any  execu- 
tor or  administrator,  he  shall  cause  a  notice,  containing  a  particular 
description  of  the  estate  to  be  sold,  and  stating  the  time,  place  and 
terms  of  sale,  to  be  published  in  some  newspaper  in  this  Territory, 
for  four  weeks,  and  shall  put  up  a  copy  of  such  notice  in  ten  public 
places  in  the  county  in  which  the  sale  is  to  be  made,  twenty  days 
before  the  sale. 

Sec.  80.  All  public  sales  of  real  estate  made  by  order  of  any 
court  for  the  payment  of  debts,  shall  be  made  at  the  court-house 
door  of  the  county  in  which  such  estate  is  situated,  on  some  day 
while  the  district  or  probate  court  is  in  session,  and  shall  be  con- 
ducted openly,  by  auction. 

Sec.  81.    No  real  estate  sold  for  the  payment  of  debts  shall  be 
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sold  at  public  sale  for  less  than  three-fourths  of  its  appraised  value, 
nor  shall  the  executor  or  administrator,  directly  or  indirectly,  be- 
come the  purchaser  of  such  real  estate  at  less  than  its  appraised 
value. 

Sec.  82.  At  the  next  term  of  the  probate  court  after  such  sale, 
the  executor  or  administrator  shall  make  a  full  report  of  his  pro- 
ceedings, with  the  certificate  of  appraisement,  and  a  copy  of  the 
advertisement,  which  report  shall  be  verified  by  affidavit,  stating 
that  he  did  not,  directly  or  indirectly,  purchase  such  real  estate,  or 
any  part  thereof,  or  any  interest  therein,  and  that  he  is  not  inter- 
ested in  the  property  sold  except  as  stated  in  the  report. 

Sec.  S3.     If  such  report  and  proceedings  of  the  executor  or  ad- ' 
ministrator  be  not  approved  by  the  court,  his  proceedings  shall  be 
void,  and  the  court  may  order  a  new  sale,  upon  which  the  same 
proceedings  shall  be  had  as  upon  the  original  order. 

Sec.  84.  If  such  report  be  approved  by  the  probate  court,  such 
sale  shall  be  valid,  and  the  executor  or  administrator,  or  if  he  be 
the  purchaser,  the  judge  of  the  probate  court,  shall  execute, 
acknowledge  and  deliver  to  the  purchaser  a  deed,  referring  in  apt 
and  appropriate  terms  to  the  order  of  the  sale  and  the  court  by 
which  it  was  made,  the  certificate  of  appraisement,  the  advertise- 
ment, the  time  and  place  of  sale,  the  report  of  the  proceedings  and 
order  of  approval  thereof  by  the  court,  and  the  consideration  and 
conveying  to  the  purchaser  all  the  right,  title  and  interest  which 
the  deceased  had  in  the  same. 

Sec.  85.  When  any  executor  or  administrator  shall  remove 
from  this  Territory,  resign,  or  die,  or  his  letters  be  revoked,  after 
the  .sale  of  any  real  estate,  and  before  executing  any  deed  therefor, 
the  purchaser  may  petition  the  probate  court,  stating  the  facts,  and 
if  he  satisfy  the  court  that  the  purchase  money  has  been  paid,  the 
court  shall  order  the  executor  or  administrator  than  acting,  to  exe- 
cute and  acknowledge  to  the  purchaser  a  deed  referring  to  the 
petition,  and  order  of  the  court,  with  such  other  recitals  as  pro- 
Tided  by  the  preceding  section;  which  deed  shall  be  executed 
accordingly,  and  shall  have  the  effect,  to  all  intents  and  purposes, 
as  if  made  by  the  executor  or  administrator,  who  made  the  sale  of 
such  real  estate. 

Sbc.  86.  Such  deed  shall  convey  to  the  purchaser  all  the  right, 
title  and  interest  which  the  deceased  had  in  such  real  estate,  at  the 
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time  of  his  death,  discharged  from  liability  for  his  debts,  and  shall 
be  evidenoe  of  the  facts  therein  recited. 

Sec.  87.  If  any  testator  or  intestate  shall  have  entered  into  a 
contract  in  writing  for  the  conveyance  of  any  real  estate,  and  shall 
not  have  executed  the  same,  in  his  life  time,  nor  given  power  by 
will  to  execute  the  same,  the  other  party  wishing  a  specific  execu- 
tion of  such  contract,  may  file  a  petition  with  the  probate  court, 
setting  forth  the  facts,  and  praying  that  an  order  may  be  made, 
that  the  executor  or  administrator  execute  such  contract  specifically, 
by  executing  to  him  a  deed  for  the  same. 

Sec.  88.  Such  petitioner  shall  annex  to  his  petition  an  affidavit 
to  the  truth  thereof,  and  stating  that  no  part  of  such  contract  has 
been  satisfied,  except  as  stated  in  the  petition. 

Ssc.  89.  A  notice  of  such  application  and  a  copy  of  the 
petition,  shall  be  served  on  the  executor  or  administrator,  twenty 
days  before  the  first  day  of  the  term  at  which  it  is  to  be  made. 

Ssc.  40.  If  the  court,  after  hearing  all  parties,  believe  thai 
specific  execution  of  such  contract  ought  to  be  made,  it  shall  make 
an  order  that  the  executor  or  administrator  execute  such  contract 
specifically,  saving  to  infants,  married  women,  persons  of  unsound 
mind,  and  persons  absent  from  the  United  States,  the  term  of  five 
years  after  their  disabilities  are  removed,  to  appear  and  file  their 
petition  in  the  district  or  probate  court,  to  set  aside  such  order  for 
fraud  or  otherwise. 

Sbo.  41.  When  any  order  for  the  specific  execution  of  a  con- 
tract shall  be  made,  the  executor  or  administrator  shall  execute  and 
deliver  to  the  petitioner  a  deed,  and  acknowledge  it  in  open  court, 
conveying  the  estate  according  to  the  order,  and  expressing  therein 
the  saving  of  the  rights  above  named,  according  to  the  order,  and 
the  court  at  which  it  was  made. 

Sbo.  42.  Such  a  deed  shall  be  as  effectual  as  if  it  had  been 
made  by  the  deceased. 

Sbo.  48.  The  party  entitled  to  such  specific  performance  of  a 
contract,  may  bring  his  petition  in  the  district  court  of  the  county 
in  the  first  instance,  and  if  it  be  brought  in  the  first  instance  in  the 
probate  court,  the  executor  or  administrator,  or  any  party  thereto, 
may  for  good  cause  have  a  change  of  venue  to  such  district  court, 
and  when  such  change  is  ordered,  it  shall  be  the  duty  of  the  pro- 
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bate  judge  to  cause  said  cause,  with  all  the  original  papers  pertain- 
ing thereto,  to  be  certified  and  transferred  to  said  district  court. 

Sec.  44.  If  any  petition  be  thus  filed  or  certified  to  by  the 
district  court,  it  shall  proceed  therein  according  to  law ;  and  if  it 
appear  that  such  specific  execution  ought  to  be  made,  it  shall  give 
judgment  for  the  purpose  in  tbe  same  manner,  and  with  the  same 
reservations  as  above  required  in  cases  of  orders  by  the  probate 
court 

Skc.  45.  If  any  executor  or  administrator  hold  a  bond  or  any 
other  instrument  of  writing  on  the  testator  or  intestate,  for  the 
conveyance  of  any  real  estate,  which  shall  not  have  been  completed 
within  the  lifetime  of  such  testator  or  intestate,  nor  power  by  will 
given  to  execute  the  same,  the  executor  or  administrator  shall  pro- 
ceed against  his  co-executor  or  administrator  in  the  same  manner 
as  prescribed  by  this  article  in  other  cases,  but  if  there  be  no  co- 
executor  or  administrator,  he  shall  file  his  petition  as  herein  pro- 
vided, and  the  court  shall  appoint  some  suitable  person  to  appear 
and  manage  the  defence  on  the  part  of  those  interested,  who  shall 
have  all  the  powers,  and  perform  the  same  duties  as  are  required 
of  executors  and  administrators  in  such  cases  by  this  article. 

Sec.  46.  If,  upon  tbe  settlement  of  the  accounts  of  any  executor 
or  administrator,  it  appear  that  the  personal  estate  is  not  sufficient 
to  satisfy  all  demands  established  against  such  estate,  the  probate 
court  may  make  such  order  as  it  may  think  necessary  for  the  sale 
of  all  or  any  part  of  any  gulch  or  lode  claims  of  gold  or  silver,  or 
any  other  metal  whatever,  owned  by  such  deceased,  or  in  which  he 
may  have  any  interest,  according  to  the  rules,  laws,  or  usages  of 
the  miners  in  the  district  wherein  the  same  is  situated,  and  the 
same  proceedings  shall  be  had  in  relation  thereto,  as  is  provided  in 
this  article  in  relation  to  the  sale  of  real  estate  for  the  payment  of 
debts,  upon  the  petition  of  the  executor  or  administrator,  creditor, 
or  other  person  interested,  and  all  claims  and  interest  of  the 
deceased  in  any  mining  claim  or  claims,  shall  for  all  persons  be 
considered  real  estate,  and  all  the  sections  of  this  article  in  relation 
to  the  sales,  conveyance  and  specific  executions  of  contract,  for  the 
sale  or  conveyance  of  the  same,  as  well  as  the  duties  of  the 
executors  atid  administrators  in  relation  to  real  estate,  shall  be 
applicable  to  mining  claims  or  interests  owned  by  the  deceased 
therein. 
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ARTICLE  IV. 

Of  thb  Allowances  of  Demands  against  Estates. 


1.  Demands  against  estates  oUssed. 

2.  After  two  years  demands  barred,  saving  to  persons  under  disability. 

3.  Sait  pending  against  deceased  at  his  death;  when  and  how  olassed  as  demands. 

4.  From  what  time  other  demands  in  action  shall  be  considered. 

5.  Proceedings  to  establish  demands,  and  from  what  time  legally  exhibited. 

6.  Proceedings  without  benefit  unless  demands  be  presented  within  two  years. 

7.  Executor  or  administrator  to  keep  a  list  of  demands  exhibited. 

8.  Demands  may  be  established  in  a  court  of  record;  copy  of  judgment  to  be 

exhibited  to  county  court. 

9.  Jurisdiction  and  duty  of  county  courts  in  allowing  demands,  and  other  pro- 

ceedings against  estates. 

10.  Execution  may  be  issued;  when. 

11.  Executors  or  administrators  may  make  same  defence  as  his  testator  or  intes- 

tate might  hare  made  in  his  lifetime. 
13.    Court  not  to  allow  demand  when  estate  i«  indebted  to  olaimant  unless  oath 
made  or  affidavit  filed;  form  of  affidavit 

13.  Court  not  to  allow  demand  when  olaimant  is  indebted  to  estate  without  oath 

or  affidaTit  of  claimant;  nature  of  affidavit;  demand  to  be  established  by 
testimony. 

14.  Affidavit  or  oath  may  be  made  by  agent  in  certain  cases;  by  whom  not  made. 

15.  Written  notice  containing  oopy  of  the  instrument  or  account  sued  on  to  be 

given. 

16.  Notice;  when,  how,  and  by  whom  served. 

17.  Notice  may  be  waived  in  open  court. 

18.  Court  to  determine  demands  in  a  summary  way. 

19.  Depositions  in  support  of  demands;  bow  and  when  taken. 

SO.    If  the  claim  or  set-off  do  not  exceed  twenty  dollars,  and  neither  party  re- 
quires a  jury,  court  may  determine. 

21.  If  the  demand  or  set-off  exceeds  twenty  dollars,  in  what  manner  and  by  whom 

determined. 

22.  If  the  demand  or  set-off  be  not  due,  the  same  may  bo  adjusted ;  how,  and  by 

whom. 

23.  Execution  not  to  issue;  when. 

24.  Proceedings  when  executor  or  administrator  claims  as  creditor  of  the  estate. 

25.  Who  shall  pay  oosts  on  allowance  of  demands. 

26.  Clerk  to  keep  an  abstract  of  judgments  filed  and  demands  established. 

27.  Demands  to  be  olassed,  and  satisfied  according  to  classification. 

28.  Amount  and  class  to  be  entered  on  claim  and  delivered. 

29.  In  what  order  debts  of  deceased  to  be  paid. 

30.  Commencement  of  suits,  &o. 

31.  Executor  or  administrator  shall  appoint  an  agent  to  act  during  temporary 

absence;  proceedings  in  case  of  failure. 

32.  Effect  of  notice  to  agent. 

33.  Proceedings  in  cases  in  proper  allowance. 
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Sec.  1.  All  demands  against  the  estate  of  any  deceased  person 
shall  be  divided  into  the  following  classes:  First,  Funeral  ex- 
penses. Second,  Expenses  of  the  last  sickness,  wages  of  servants, 
and  demands  for  medicine  and  medical  attendance  daring  the  last 
sickness  of  the  deceased.  Third,  Debts  due  the  people  of  the  Ter- 
ritory. Fourth,  Judgments  rendered  against  the  deceased  in  his 
lifetime,  and  judgments  rendered  upon  attachments  levied  upon 
property  of  the  deceased  during  his  lifetime ;  but  if  such  judg- 
ments shall  be  liens  upon  the  real  estate  of  the  deceased,  and  the 
estate  shall  be  insolvent,  such  judgments  as  are  liens  upon  the  real 
estate  shall  be  paid  as  provided  in  the  eleventh,  twelfth,  thirteenth, 
fourteenth,  fifteenth,  sixteenth,  seventeenth,  eighteenth,  nineteenth, 
twentieth,  and  twenty-first  sections  of  the  third  article  of  this  act, 
without  reference  to  the  classification  except  the  classes  of  demands 
mentioned  in  the  first  and  second  sub-divisions  of  this  section  shall 
have  precedence  of  such  judgments.  Fifth,  All  demands,  without 
regard  to  quality,  which  shall  be  legally  exhibited  against  the  es- 
tate within  six  months  after  the  granting  of  the  first  letters  on  the 
estate.  Sixth,  All  demands  thus  exhibited  after  the  expiration  of 
one  year,  and  within  two  years  after  granting  of  such  letters,  all 
demands  included  in  the  first,  second,  third,  and  fourth  classes  of 
this  section,  which  shall  not  be  legally  exhibited  within  one  year 
after  the  granting  of  the  first  letters  of  administration  on  the  estate, 
shall  be  classed  as  provided  by  law  according  to  the  time  at  which 
they  are  exhibited. 

Sec.  2.  All  demands  not  thus  exhibited  within  one  year  shall 
be  forever  barred,  saving  to  infants,  persons  of  unsound  mind,,  or 
imprisoned,  and  married  women,  two  years  after  the  removal  of 
their  disabilities. 

Sec.  3.  All  actions  pending  against  any  person  at  the  time  of 
his  death,  which  by  law  survive  against  the  executor  or  adminis- 
trator, shall  be  considered  demands  legally  exhibited  against  his 
estate  from  the  time  such  action  shall  be  revived  and  classed  accord- 
ingly. 

Sec.  4.  All  actions  commenced  against  such  executor  or  ad- 
ministrator, after  the  death  of  the  deceased,  shall  be  considered  de- 
mands legally  exhibited  against  such  estate  from  the  time  of  serving 
the  original  process  on  such  executor  or  administrator. 

Sec.  5.     Any  person  may  exhibit  his  demand  against  such  es- 
89 
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tate  by  serving  upon  the  executor  or  administrator  a  notice,  in 
writing,  stating  the  amount  and  nature  of  his  claim,  with  a  copy  of 
the  instrument  or  account  upon  which  the  claim  is  founded ;  and 
such  claim  shall  be  considered  legally  exhibited  from  the  time  of 
serving  such  notice. 

Sec.  6.  No  claimant  shall  avail  himself  of  the  benefit  of  the 
preceding  section  unless  he  shall  present  his  demand  to  the  probate 
court  in  the  manner  provided  by  law  for  allowance,  within  one  year 
after  the  granting  of  the  first  letters  on  the  estate. 

Sec.  7.  Every  executor  and  administrator  shall  keep  a  list  of 
all  demands  thus  exhibited,  classing  them,  and  making  return 
thereof  to  the  probate  court  at  each  settlement 

Sec.  8.  Any  person  having  a  demand  against  an  estate  may 
establish  the  same  by  the  judgment  or  decree  of  some  court  of 
record,  in  the  ordinary  course  of  proceedings,  and  exhibit  a  copy 
of  such  judgment  or  decree,  and  shall  also  exhibit  copies  of  all 
judgments  and  decrees  rendered  in  the  lifetime  of  the  deceased  to 
the  probate  court. 

Sec.  9.  The  probate  court  shall  have  jurisdiction  to  bear  and 
determine  all  suits  and  other  proceedings  instituted  against  execu- 
tors and  administrators  upon  any  demand  against  the  estate  of  the 
testator  or  intestate,  and  of  all  offsets  and  other  defences  allowed 
by  law  or  equity  and  set  up  thereto  by  tho  administrator  or  execu- 
tor, and  shall  render  judgments,  and  make  such  other  orders  in  the 
premises  as  shall  be  just  and  lawful. 

Sec.  10.  If  such  finding  shall  be  against  the  plaintiff,  the 
court  shall  have  power  to  issue  execution  against  him  in  the  manner 
provided  by  law. 

Sec.  11.  An  executor  or  administrator  shall  have  power  to 
exhibit  the  same  offset  and  other  defences  against  any  suit  or  other 
proceeding  instituted  against  the  estate  of  his  testator  or  intestate 
which  he  might  have  made  in  his  lifetime. 

Sec.  12.  No  probate  court  shall  allow  any  demand  against  any 
estate  when  the  estate  is  indebted  to  said  claimant  after  allowing 
all  just  credits  and  offsets,  unless  the  claimant  first  make  oath  in 
open  court,  or  file  an  affidavit  with  such  claim  stating  to  the  best 
of  his  knowledge  and  belief  that  he  has  given  credit  to  the  estate 
of  all  payments  and  offsets  to  which  it  is  entitled,  and  that  the 
balance  claimed  is  justly  due. 
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Sec.  18.  No  probate  court  shall  allow  any  demand  against  any 
estate,  when  the  claimant  is  indebted  to  said  estate  after  allowing 
all  just  credits  and  off-sets,  unless  the  claimant  first  make  oath  in 
open  court,  or  file  an  affidavit  with  such  claim,  stating,  to  the  best 
of  his  knowledge  and  belief,  he  has  given  credit  to  the  estate,  of  all 
payments  and  off-sets  to  which  it  is  entitled,  and  that  his  account  or 
demand,  as  presented,  is  correctly  stated ;  and  the  affidavit  in  this 
section  and  the  preceding  one,  shall  not  be  received  as  any  evidence 
*  of  the  demands,  but  the  same  shall  be  established  by  competent 
legal  testimony,  before  it  is  allowed  or  adjusted. 

Bbo.  14.  The  affidavit  on  oath  required  by  the  two  preceding 
sections,  may  be  made  by  an  agent  of  the  claimant,  when  such 
agent  has  had  the  management  and  transaction  of  the  business  out 
of  which  such  demand  originated,  or  when  such  agent  has  had  the 
means  of  knowing  personally  the  facts  required  to  be  sworn  to,  by 
these  sections,  and  when  made  by  an  agent,  shall  contain  a  state- 
ment of  such  facts ;  and  executors  and  administrators  shall  not  be 
required  to  make  such  affidavit,  in  relation  to  any  demand  in*  flavor 
of  the  estate,  which  occurred  prior  to  their  letters  of  administration. 

Sbc.  15.  Any  person  desiring  to  establish  a  demand  against  an 
estate  shall  deliver  to  the  executor  or  administrator  a  written  notice 
containing  a  copy  of  the  instrument  of  writing  or  account  on  which 
it  is  founded  and  stating  that  he  will  present  the  same  for  allowance 
at  the  next  term  of  the  probate  court 

Sbc.  16.  Such  notice  shall  be  served  on  the  executor  or  ad- 
ministrator, by  delivering  him  a  copy  of  the  same  at  his  usual  place 
of  abode,  with  some  white  member  of  his  family  over  the  age  of  fif- 
teen years,  ten  days  before  the  beginning  of  such  term  of  court, 
and  may  be  served  by  any  sheriff  or  constable,  or  by  any  competent 
witness  who  shall  make  affidavit  to  such  service. 

Sec.  17.  The  executor  or  administrator  may  appear  in  court, 
and  waive  the  service  of  any  such  notice. 

Sbc.  18.  The  probate  court  shall  hear  and  determine  all  de- 
mands in  a  summary  way  without  the  form  of  pleading,  and  shall 
take  the  evidence  of  competent  witnesses,  or  other  legal  evidence. 

Sbc.  19.  Any  person  may  take  depositions  in  support  of  his 
demand,  at  his  own  expense,  if  he  first  procured  the  written  consent 
of  the  executor  or  administrator,  and  such  depositions  may  be  taken 
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in  the  ordinary  manner,  at  such  time  and  place  as  may  be  agreed 
upon,  and  read  in  evidence  in  support  of  such  demand. 

Sec.  20  If  the  demand  or  set-off  do  not  exceed  twenty  dollars, 
or  if  neither  party  require  a  jury,  the  court  may  decide  on  the 
validity  of  such  demand. 

Sbc.  21.  If  the  demand  or  set-off  exceed  twenty  dollars,  and 
either  party  require  a  jury,  a  jury  shall  be  immediately  summoned, 
and  the  trial  shall  be  conducted  in  a  summary  manner,  without  the 
form  of  pleading. 

Sec.  22.  When  the  demand  or  set-off  is  not  due  at  the  time  of 
trial,  the  court  may  adjust  the  same,  and  a  judgment  may  be  ren- 
dered thereon  for  the  amount,  according  to  the  finding  of  the  jury, 
or  judgment  of  the  court,  or  at  the  option  of  the  parties,  by  re- 
bating therefrom,  at  the  rate  of  ten  per  cent  per  annum,  from  the 
time  of  trial  until  due. 

Sbc.  23.  In  case  the  parties  do  not  agree  to  rebate  the  demand 
or  set-off  as  provided  for  in  the  preceding  section,  no  execution 
shall*  issue  upon  any  such  judgment,  until  the  demand  or  set-off 
upon  which  the  judgment  was  rendered  shall  become  due  and  pay- 
able. 

Sec.  24.  Any  executor  or  administrator  may  establish  a  de- 
mand against  the  estate  of  his  testator  or  intestate,  by  proceeding 
against  his  co-executor  or  co-administrator  in  the  manner  prescribed 
for  other  persons,  but  if  there  be  no  co-executor  or  co-administrator, 
he  shall  file  his  claim  and  other  papers,  and  the  court  shall  appoint 
some  suitable  person  to  appear  and  manage  the  defence. 

Sec.  25.  In  all  suits  and  other  proceedings  in  the  probate 
court,  the  party  prevailing  shall  recover  his  costs  against  the  other 
party,  except  in  those  cases  in  which  a  different  provision  is  made 
by  law.  In  all  cases  in  which  costs  shall  be  given  against  execu- 
tors and  administrators,  the  estate  shall  pay  the  costs. 

Sec.  26.  The  clerk  of  the  probate  court,  or  the  judge  thereof, 
shall  keep  an  abstract  of  all  judgments  of  other  courts  filed,  and  of 
all  demands  established  in  the  probate  court  against  such  estate, 
which  shall  show  their  amount,  date  and  class,  and  to  whom 
payable. 

Sec.  27.  If  any  judgment  of  a  court  of  record  be  filed  in  the 
probate  court,  and  when  demands  are  allowed  against  any  estate, 
and  the  clerk  shall  make  an  entry  thereof  in  his  abstract,  and  when 
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thus  classed,  the  executor  may  satisfy  such  demand  according  to 
such  classification. 

Sec.  28.  When  any  such  demand  has  been  allowed,  the  judge 
or  clerk  shall  enter  thereon  the  amount  allowed,  and  the  class  to 
which  it  belongs,  and  deliver  the  same  to  the  defendant. 

Sec.  29.  All  demands  thus  allowed  against  an  estate,  shall  be 
paid  by  the  executor  or  administrator,  as  far  as  he  has  assets,  in  the 
order  in  which  they  are  classed ;  and  no  demand  of  one  class  shall 
be  paid  until  all  previous  classes  be  satisfied,  and  if  there  be  suf- 
ficient to  pay  the  whole  of  any  one  class,  such  demands  shall  be 
paid  in  proportion  to  their  amounts. 

Sec.  30.  If  any  person  commence  a  suit  of  any  kind  in  the 
district  court,  against  an  estate,  within  one  year  from  the  date  of 
administration,  he  may  recover  judgment,  but  shall  pay  all  costs. 
Sec.  31.  If  any  executor  or  administrator  shall  temporarily 
absent  himself  from  this  Territory,  he  shall  appoint  an  agent  in 
writing  and  file  such  appointment  in  the  office  of  the  court  having 
jurisdiction  in  his  testator  or  intestate's  estate,  and  notice  may  be 
given  as  is  provided  in  the  fifth  and  fifteenth  sections  of  this  arti- 
cle, and  upon  failure  to  appoint  such  agent,  such  notice  may  be  filed 
in  the  office  of  the  court  having  jurisdiction  of  the  estate. 

Sec.  32.  Notice  given  to  such  agent,  or  filed  as  aforesaid 
among  the  papers  relating  to  the  estate,  against  which  the  demand 
is  claimed,  shall  be  as  effectual  as  if  it  had  been  given  to  the 
executor  or  administrator. 

Sec.  83.  If  the  executor  or  administrator  shall  within  two 
months  after  any  demand  shall  have  been  allowed,  upon  notice 
given  as  prescribed  in  the  two  preceding  sections,  file  in  the  office  of 
the  court  having  jurisdiction  of  the  estate,  the  affidavit  of  himself 
or  some  credible  person,  stating  that  the  affiant  has  good  reason  to 
believe  and  does  believe,  that  such  demand  has  been  improperly 
allowed,  the  court  shall  vacate  such  order  of  allowance,  and  try  the 
matter  anew,  and  allow  or  reject  such  demand,  as  shall  be  right, 
and  if  upon  such  new  hearing  such  demand  shall  be  allowed,  it 
shall  be  classed  and  paid  as  if  such  new  hearing  had  not  been 
granted. 
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ARTICLE  V. 
Of  thb  Settlement  of  their  Accounts. 


1.    Aoeounts  and  settlements  made,  and  how  recorded. 
3.    Annual  settlements  to  be  made. 

3.  Dooket  to  be  kept  of  executors  and  administrators;  date  of  their  letters;  tana 

of  settlement 

4.  List  to  be  pnt  up:  where  and  how. 

5.  Failure  to  make  settlement;  oitation  to  be  issued. 

6.  Citation  not  served. 

7.  Proceedings  of  oourt  after  service  or  publication. 

8.  Court  may  revoke  letters  of  delinquent,  and  attaoh  delinquent  to  pay  costs. 

9.  Aocouots  to  be  settled ;  what  charges,  expenses,  Ac,  allowed. 

10.  Claims  for  which  disbursements  ha? e  been  made  must  be  shown  to  be  just; 

proof  ofc 

11.  Expenses  to  be  paid,  and  balance  on  band  to  be  apportioned  among  creditors. 
IS.    On  every  settlement,  how  to  proceed  till  debts  are  all  paid. 

13.  Executions  for  demands  allowed  against  estates;  when  and  against  whom 

issued. 

14.  Exeoution  not  satisfied,  icire  facia*  may  issue  against  securities. 

15.  Scire  facia*  returned  served ;  proceedings  thereon. 

16.  Notice  of  final  settlement;  when  and  how  given. 

17.  Final  settlement;  how  to  be  conducted. 

18.  On  final  settlement,  what  debts  charged  in  inventory  as  due  the  estate  to  be 

credited. 


Sec.  1.  The  judge  or  clerk  of  each  oourt  shall  provide  well 
bound  books,  and  enter  therein  the  accounts  and  settlements  of  all 
executors  and  administrators  made  in  the  court,  in  such  manner  as 
to  form  a  complete  record  of  all  such  accounts  settled  in  that  court. 

Sec.  2.  Every  executor  or  administrator  shall  exhibit  a  state- 
ment of  the  account^  of  his  administration  for  settlement,  with 
proper  vouchers,  to  the  probate  court  at  the  first  term  after  the 
end  of  one  year  from  the  date  of  his  letters,  and  at  the  correspond- 
ing term  of  such  court  every  six  months  thereafter  until  the  ad- 
ministration be  completed. 

Sec.  8.  The  judge  or  clerk  of  the  probate  court  shall  keep  a 
docket  and  enter  therein  a  list  of  all  executors  or  administrators 
who  have  not  made  final  settlement  of  their  accounts,  the  date  of 
their  letters,  and  the  term  at  which  they  are  required  to  make  set- 
tlement. 
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Sbc.  4.  The  clerk  or  judge  of  said  court  shall  pat  up  in  some 
conspicuous  place  in  his  office,  thirty  days  before  each  term,  a  list 
of  executors  and  administrators  whose  settlements  are  required  to 
be  made  at  the  term. 

Sec.  5.  If  any  executor  or  administrator  fail  to  present  such 
settlement,  the  judge  or  clerk  shall  immediately  issue  a  citation  to 
any  county  in  the  Territory,  requiring  him  to  present  his  accounts 
for  settlement  at  the  next  term  of  the  probate  court,  and  to  show 
cause  why  an  attachment  should  not  be  issued  against  him  for  not 
exhibiting  his  accounts  at  the  term  at  which  he  was  required  to 
settle. 

Sbc.  6.  If  such  citation  be  not  served,  the  judge  shall  order 
an  aliis  citation,  which  may  be  served,  or  may  be  published  in  some 
newspaper  in  this  Territory,  one  month  before  the  return  thereof, 
in  case  the  defendant  cannot  be  found. 

Sbc.  7.  If  after  such  service  or  publication  no  cause  to  the 
contrary  be  shown,  such  executor  or  administrator  may  be  fined  by 
the  probate  court  not  exceeding  two  thousand  dollars,  to  the  use  of 
the  county,  or  may  at  the  option  of  said  judge,  in  lieu  of  such  fine, 
be  imprisoned  in  the  common  jail  of  the  county  until  he  render  a 
full,  true  and  perfect  statement  of  the  same ;  and  such  executor  or 
administrator,  and  his  securities,  shall  .be  liable  upon  his  official 
bond  for  all  loss  and  damages  any  person  interested  may  sustain  by 
reason  of  his  failure  to  settle. 

Sbc.  8.  The  probate  court  may  revoke  the  letters  of  such  de- 
linquent, and  shall  at  all  times  have  power  to  issue  attachments 
and  all  other  processes  to  compel  such  settlement,  which  may  be 
directed  to,  and  executed  in  any  county  in  this  Territory,  and  in  all 
cases  such  delinquent  shall  pay  all  costs  attending  the  same. 

Sec.  9.  In  all  settlements  of  executors  and  administrators,  the 
probate  court  shall  settle  the  same  according  to  law,  allow  all  dis- 
bursements and  appropriations  made  by  order  of  the  court,  and  all 
reasonable  charges  for  funeral  expenses,  leasing  real  estate,  legal 
advice  and  services,  and  for  collecting  and  preserving  the  estate, 
and  as  full  compensation  for  other  services  and  trouble  a  commis- 
sion on  personal  estate,  and  on  the  money  arising  from  the  sale  of 
real  estate,  as  follows :  First,  Upon  all  sums  not  exceeding  two 
thousand  dollars,  eight  per  centum.  Second,  Upon  all  additional 
sums  above  two  thousand  dollars,  five  per  centum. 
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Sec.  10.  Upon  every  settlement  the  executor  or  administrator 
shall  show  that  every  claim  for  which  disbursements  have  been 
made  has  been  allowed  by  the  court  according  to  law,  or  shall  pro- 
duce such  proof  of  the  demand  as  would  enable  the  claimant  to 
recover  in  a  suit  of  law. 

Sec.  11.  At  every  settlement  the  court  shall  ascertain  the 
amount  of  money  of  the  estate  which  has  come  to  the  hands  of 
such  executor  or  administrator  from  all  sources,  and  the  amount  of 
debts  against  the  estate,  and  if  their  be  not  sufficient  to  pay  the 
whole  of  the  debts  and  expenses  of  administration,  the  money  re- 
maining after  paying  the  expenses  of  administration  shall  be  appor- 
tioned among  the  creditors  according  to  this  act;  and  the  court 
shall  order  such  executor  or  administrator  to  pay  the  claims  allowed 
by  the  court,  according  to  such  apportionment,  reserving  apportion- 
ments made  on  claims  which  remain  undecided  until  decision  be 
had  thereon. 

Sec.  12.  The  probate  court,  upon  every  settlement,  shall  pro- 
ceed in  like  manner  till  all  the  debts  be  paid  or  the  assets  ex- 
hausted ;  and  if  upon  such  settlement  there  shall  be  money  enough 
to  satisfy  all  demands  of  any  one  class  legally  exhibited  against 
such  estate,  the  court  shall  order  the  whole  to  be  paid. 

Sec.  13.  If  any  executor  or  administrator  fail  to  pay  any 
claim  thus  ordered  to  be  paid,  according  to  the  preceding  section, 
when  demanded,  the  judge  or  clerk  of  the  probate  court,  on  appli- 
cation of  such  creditor,  and  being  satisfied  that  such  demand  has 
been  made,  shall  issue  execution  for  the  amount  ordered  to  be  paid, 
and  cost,  against  the  property,  goods,  and  chattels,  and  real  estate 
of  such  executor  or  administrator;  and  if  upon  the  return  of  said 
execution  it  be  not  satisfied,  for  want  of  property  whereon  to  lay 
the  same,  the  court,  upon  the  complaint  of  any  such  creditor,  may 
attach  the  said  executor  or  administrator,  have  him  arrested  and 
brought  before  said  court  to  answer  under  oath  as  to  his  property 
or  effects;  upon  such  answer  the  court  may  take  testimony,  and  if 
from  the  same  it  be  satisfied  that  the  executor  or  administrator  has 
money  or  property  in  his  possession  secreted,  or  otherwise  disposed 
of  so  as  to  prevent  the  collection  of  the  same  on  said  execution,  it 
may  imprison  said  administrator  or  executor  in  the  common  jail  of 
the  county  until  such  money,  property,  or  effects  is  produced. 

Sec.  14      If  any  such  execution  be  returned  unsatisfied,  the 
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creditor  may  sue  eat  of  the  probate  court  a  seite  facias  against 
any  one  or  more  of  the  securities  of  each  executor  or  administrator, 
referring  to  the  bend,  the  order  of  payment,  the  execution,  and  re- 
turn, and  requiring  such  security  to  show  cause  why  judgment 
should  not  be  renderedagainst  them  for  the  amount  ordered  to  be 
paid  and  still  unsatisfied. 

Ssc.  15.  Such  scire  facias  may  be  directed  to  and  served  in 
any  county  in  this  Territory,  and  if  on  the  return  thereof  good 
cause  to  the  contrary  be  not  shown,  the  eourt  shall  render  judg- 
ment against  suoh  security  or  securities  for  the  amount  unpaid,  and 
all  costs,  and  award  execution  therefor. 

Sbo.  16.     If  any  executor  or  administrator  wishes  to  -make  final 
settlement,  he  shall  publish  for  four  weeks  in  acme  newspaper  in 
this  Territory  a  notice  to  creditors  and  others  interested  in  the  es- 
tate, that  he  intends  to  make  final  settlement  at  the  next  term  of 
.  court 

■S«c.  17.  If  it  appear  to  the  court  that  such  notice  was  duly 
published,  and  that  the  estate  of  the  deceased  has  been  fully  adk 
ministered,  the  oourt  shall  make  final  settlement,  which  shall  h» 
conduoted  as  annual  settlements. 

Sec.  18.  At  his  final  settlement  the  court  shall  give  credit  to 
the  executor  or  administrator  for  all  debts  which  have  been  charged 
in  the  inventory  as  due  to  the  estate,  if  the  court  be  satisfied  that 
such  debt  was  not  really  due  to  the  estate,  or  it  had  been  balanced 
or  reduced  by  offsets  in  any  oourt  of  competent  jurisdiction,  or  the 
debtor  was  insolvent,  or  that  from  any  other  cause  it  was  impossible 
for  the  executor  or  administrator  to  have  collected  suoh  olaim  by, 
the  exercise  of  due  diligence. 


ARTICLE  VI. 

Of  the  Distribution  of  Estates. 

•Sso.  1.  Executors  and  administrators  shall  not  be  compelled  to- 
make  distribution  or  pay  legacies  until  one  year  after  the  date  of 
the  letters  unless  ordered  by  the  court  so  to  do,  until  bond  and 
security  be  given  by  the  legatee  or  distributee  to  refund  bis  due 
proportion  of  any  debt  which  may  afterwards  be  established  against 
the  estate,  and  the  costs  attending  the  recovery  thereof;  but  the 
40 
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widow  shall  not  be  required  to  give  bond  before  ebe  receive  the 
property  to  which  she  may  be  entitled  under  this  act. 

Sbo.  2.  If  upon  any  settlement  it  appear  that  there  is  sufficient 
money  to  satisfy  all  the  demands  against  the  estate,  the  court  shall 
then  order  the  payment  of  legacies  and  distribution  of  shares,  as 
in  the  case  of  debts,  except  that  specific  legacies  shall  be  first 
satisfied. 

Sec.  3  If  personal  property  descend,  and  an  equal  division 
thereof  cannot  be  made  in  kind,  the  court  being  first  satisfied  that 
all  the  debts  and  legacies  are  paid,  may  order  a  sale  of  such  per- 
sonal property,  describing  the  time,  place,  and  terms  of  sale,  and 
cause  the  money  arising  therefrom  to  be  distributed  according  to  the 
rights  of  those  entitled  to  distribution. 

Sac.  4.  If  such  property  may  be  divided  in  kind,  the  probate 
eourt  may  older  partition  thereof  among  the  parties  entitled ;  and 
for  that  purpose  the  court  shall  appoint  three  commissioners,  dis- 
interested, and  of  no  kin  to  the  parties,  whose  duty  it  shall  be,  after 
first  making  affidavit  that  they  will  honestly  and  impartially  dis- 
charge the  trust  reposed  in  them,  to  make  partition  as  equal  in  kind 
as  the  value  and  nature  of  the  property  will  admit,  and  report  their 
proceedings  to  the  court  at  the  next  term  thereof,  which  report 
shall  be  approved  by  the  oourt  unless  sufficient  objections  are  shown 
for  its  rejection ;  and  if  rejected,  the  oourt  shall  appoint  other  com- 
missioners, as  often  as  may  be  necessary,  until  a  report  shall  be 
made  that  will  meet  the  approval  of  the  court ;  and  all  such  subse- 
quent commissioners  shall  make  affidavit,  and  proceed  in  all  re- 
spects as  provided  by  law. 

Sec.  5.  Each  person  entitled  to  distribution  or  partition  not 
applying  therefor,  shall  be  notified  in  writing  of  such  application 
ten  days  before  any  such  order  shall  be  made ;  or  if  such  person  does 
not  reside  in  this  Territory,  a  notice  of  application  shall  be  pub- 
lished in  some  newspaper  in  this  Territory  eight  weeks  before  any 
such  order  shall  be  made 

Sso  6  When  any  order  for  the  partition  or  sale  of  personal 
property  shall  be  made  by  the  court,  it  shall  settle  the  claims  of 
the  distributees ;  and  in  case  of  the  sale  of  such  property,  the  per- 
son selling  the  same  shall  be  ordered  to  distribute  the  money  arising 
therefrom,  according  to  the  rights  of  each  distributee 

8bo.  7.    If  any  distributee  become  a  purchaser  of  such  prop- 
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erty,  his  receipt  for  the  amount  of  his  share  shall  be  received  w 
payment  of  an  equal  amount  ef  the  purchase  money,  and  the  court 
shall  allow  the  amount  of  snob  receipt  as  so  much  distributed  nutlet 
the  order  of  the  court 

&sc.  8.  If  real  estate  be  sold  for  the  payment  of  debts  in  lieu 
of  personal  estate,  under  this  act,  the  court  in  making  distribution 
of  the  personal  estate  reserved,  shall,  cause  the  same  to  be  appraised 
by  three  disinterested  persons,  sworn  for  that  purpose,  and  shall 
allow  to  the  widow  only  such  amount  as  she  would  have  been  en- 
titled to  had  the  amount  of  debts  paid  by  money  made  by  the  sale 
of  real  estate  been  paid  out  of  the  personal  estate. 

6aa  9.  When  an  order  shall  be  made  by  the  probate  court 
upon  any  executor  or  administrator  to  pay  over  money  to  the 
widow,  heirs,  legatees,  or  distributee  of  any  estate,  and  he  fails  to 
make  such  payment,  the  same  proceedings  may  be  had  against  him 
and  his  securities  to  compel  such  payment  as  are-  authorised  in  case 
where  an  executor  or  administrator  fails  when  ordered  to  pay  de- 
mands allowed  against  an  estate* 

8 bo.  10.  If  after  the  payment  of  legacies  or  distributions  it 
become  necessary  that  the  same,  or  any  part  thereof,  be  refunded 
for  the  payment  of  debts,  the  court,  on  application,  shall  apportion 
the  same  among  the  legatees  or  distributees  according  to  the  amount 
received  by  them,  except  that  specific  legacies  shall  not  be  required 
to  refund  unless  the  residue  be  not  sufficient  to  satisfy  such  debts. 

'Sbc.  11.  If  any  legatee  or  distributee  fail  to  refund  according 
to  such  order,  on  motion  of  the  executor  or  administrator,  the  court 
shall  (ten  days  notice  in  writing  having  been  given  to  the  legatee 
or  distributee)  enter  judgment  for  the  amount  apportioned  to  him. 
Sbc  12.  The  probate  court,  as  occasion  may  require,  may 
order  euoh  appropriation  for  the  support  and  education  of  each 
minor  child  of  the  deceased,  not  otherwise  provided  for,  as  will  not 
prejudice  the  rights  of  creditors ;  and  the  creditors  shall  allow  such 
appropriations  as  so  much  distributed  to  such  minor  child. 

Sbo.  13.  Until  the  widow's  dower  be  assigned,  the  court  shall 
order  each  sums  to  be  paid  to  her  out  of  the  rent  of  the  real  estate 
as  shall  be  in  proportion  to  her  interest  in  such  real  estate. 

Sbc.  14.  If  upon  the  return  of  the  inventory  and  appraise- 
ment it  appear  to  the  court  that  the  whole  amount  of  the  estate  is 
Mi  more  than  that  which  the  widow  is  entitled  to  by  law,  without 
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being  subject  to  the  payment  of  debts,  and  that  there  are  no  debts 
due  the  estate,  or  so  small  that  they  would  not  defray  the  expenses . 
of  collection  and  of  administration,  the  oourt  may  in  its  discretion 
make  an  order  that  such  estate  be  delivered  to  the  widow,  and  that 
all  farther  advertisements,  settlements,  and  other  proceedings  under 
said  administration  be  dispensed  with,  unless  further  estate  be  dis- 
covered, or  the  court  order  the  administration  to  be  proceeded  with. 

Sec.  15.  If  it  appear  upon  final  settlement  that  the  legatee  or 
distributee  is  a  non-resident  of  this  Territory,  or  from  any  ether 
cause  is  not  in  a  situation  to  receive  his  share,  and  give  a  discbarge 
therefor,  or  do  not  appear  by  himself  or  authbriied  agent  to  receive 
the  same,  the  probate  court  shall  order  the  executor  or  administrator 
to  lend  out  the  money  on  good  security  for  such  limited  time  as  the 
court  may  direct,  not  exceeding  one  year. 

Sbo.  16.  In  all  oases  where  the  legatee  or  distributee  shaft  not 
appear  within  one  year  after  final  settlement  by  tho  executor  or 
administrator,  and  claim  his  or  her  share,  the  probate  court  shall 
order  the  same  to  be  paid  into  the  treasury  of  the  Territory. 

Sbc.  IT.  When  any  share  shall  be  paid  into  the  Territorial 
treasury,  the  executor  or  administrator  shall  take  from  the  treasurer 
duplicate  receipts,  one  of  which  he  shall  file  in  the  office  of  tho 
auditor,  who  shall  charge  tho  treasurer  with  the  amount,  and  tho 
other  in  the  office  of  the  probate  court  ordering  the  share  to  ho  paid 
into  the  treasury,  and  the  court  shall  credit  the  executor  or  admin- 
istrator therewith. 

Sbo.  18.  When  the  legatee  or  distributee  shall  appear  at  any 
time  and  claim  any  share  paid  into  the  treasury,  the  court  before 
whom  final  settlement  was  made,  being  first  satisfied  of  his  rights 
and  identity,  shall  grant  him  a  certificate  under  its  seal,  and  on 
presentation  of  the  certificate  to  the  auditor,  ho  shall  draw  his  war- 
rant in  favor  of  such  person  on  the  treasurer  for  the  amount 

Sec.  19.  If  after  the  expiration  of  one  year  after  final  settle* 
ment.  there  remain  in  the  hands  of  the  administrator  personal  prop- 
erty of  any  kind  unclaimed  by  the  legatee  or  distributee,  the  court 
shall  order  the  same  to  be  sold,  and  the  proceeds  paid  into  tho 
treasury,  and  the  same  may  be  drawn  therefrom  in  tho  manner 
provided  in  the  preceding  section. 

Sec.  20.  If  upon  the  final  settlement  of  any  executor  or  ad- 
ministrator it  shall  appear  to  the  court  that  there  are  lands  or  tene- 
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ments  (or  mining  duns,  which  for  the  purpose  of  this  act  shall  be 
considered  real  estate)  belonging  to  or  comprising  a  part  of  the 
estate  of  the  deceased,  the  said  court  shall  make  an  order  com- 
manding the  sheriff  of  the  proper  county  to  advertise  and  sett  die 
same  at  public  vendue,  to  the  highest  bidder,  for  cash  in  hand,  the 
said  property,  upon  the  same  notice,  and  in  the  same  manner  as  is 
prescribed  for  the  sale  of  real  estate  under  executors,  and  that  the 
net  proceeds  of  said  sale  shall  he  deposited  in  the  Territorial  treas- 
ury by  the  judge  of  the  probate  court,  subject  to  the  same  regula- 
tion* concerning  the  heirs  or  legatees  as  is  provided  in  section 
eighteen  of  this  article. 


Of  Estates  of  Non-Rrsidwjts. 

Sec.  21.  Where  administration  shall  be  taken  in  this  Territory 
on  the  estate  of  any  person  who  at  the  time  of  hie  decease  was  nn 
inhabitant  of  any  other  state  or  country,  hie  real  estate  and  mining 
claims  found  here  after  the  payment  of  his  debts,  shall  be  disposed 
of  according  to  his  last  will,  if  he  left  any,  duly  executed,  accord- 
ing to  the  laws  of  this  Territory,  and  the  personal  estate  according 
to  his  last  will  and  testament,  duly  executed,  according  to  the  laws 
of  his  domicil ;  and  if  there  should  be  no  sueh  will,  his  real  estate 
and  mining  claims,  or  mines,  shall  descend  according  to  the  laws  of 
this  Territory,  and  his  personal  estate  shall  be  distributed  accord- 
ing to  the  laws  of  the  state  or  country  of  which  he  was  an  inhabi- 
tant. 

Sec.  22  Upon  the  final  settlement  of  such  an  estate,  and  after 
the  payment  of  all  debts  for  which  the  same  is  liable  in  this  Terri- 
tory, the  residue  of  the  personal  eBtate,  if  any,  may  be  distributed 
and  disposed  of  in  the  manner  aforesaid,  by  the  probate  court  in 
which  the  estate  is  settled. 

Sec.  28.  If  such  deceased  person  die  insolvent,  his  estate  found 
in  this  Territory  shall,  as  far  as  practicable,  be  so  disposed  of  that 
all  bis  creditors  whose  accounts  have  been  allowed  shall  receive  a 
pro  rata  amount  upon  their  respective  allowances. 

Sko.  24.  When  any  order  shall  be  made  by  the  probate  court 
directing  the  sale  of  any  personal  property  for  distribution,  as  pro- 
vided by  this  act,  it  shall  be  the  duty  of  the  executor  or  adminis- 
trator of  the  estate  to  which  such  personal  property  belongs  to  scH 
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Hie  same,  and  district*  the  proceeds  of  suoh  sale  according  to  the 
order  of  the  court ;  aad  he  and  bit  securities  shall  account  on  his 
ofioial  bond  for  anj  failure  to  apply  the  proceeds  of  such  sale 
aocording  to  such  order. 

Sbo.  25.  Whenever  application  shall  be  made  as  provided  in 
the  third,  fourth,  and  fifth  sections  of  this  article,  for  the  distribu- 
tion of  personal  property,  and  it  Bhall  appear  to  the  court,  by  the 
affidavit  of  the  applicant  or  other  person  interested,  that  there  k  an 
infant  or  infants  interested  in  snob  property,  who  are  not  residents 
of  the  county,  and  who  have  no  legal  appointed  guardian  or  cura- 
tor, it  shall  be  the  duty  of  the  court  to  appoint  a  guardian  ad  Hitm 
for  suoh  infant  or  infants. 

Sbo.  26.  Such  guardian,  when  so  appointed,  shall  have  power 
as  other  guardians,  and  shall  be  required  to  enter  into  bond  with 
like  effect  and  on  the  same  conditions  as  therein  provided. 

Sbo*  27.  The  guardian  ad  litem  appointed  under  the  provisions 
of  this  act  shall  reoeive  the  money  or  property  which  may  be 
distributed  or  set  apart  to  his  ward,  aad  shall  hold  and  manage 
the  same  in  like  manner  and  on  like  conditions  as  general  guar- 
dians and  curators,  and  shall  in  all  things  be  governed  by  the  same 
rules  as  far  as  the  same  may  be  applicable. 

Sbc.  28.  If  at  any  time  the  court  shall  be  satisfied,  as  provided 
in  the  act  concerning  guardians  and  curators,  that  any  minor  has 
another  curator  in  any  county  in  this  Territory,  where  suoh  minor 
resides,  the  court  may  order  the  transfer  of  all  moneys,  property, 
and  effects  to  such  regular  curator,  with  like  effect  and  on  the  i 
conditions  as  provided  in  suoh  act 


ARTICLE  VII 

Proceedings  against   Executors  or  Administrators   and 
their  Securities. 

Sbo.  1.  If  upon  the  final  settlement  of  any  executor  or  admin* 
ktrator  there  be  not  sufficient  assets  to  pay  all  the  demands  against 
the  estate,  any  creditor  may  at  any  time  before  the  end  of  the  suc- 
ceeding term  of  the  court  after  which  such  final  settlement  shall 
have  been  made,  suggest  to  the  court  that  such  executor  or  admin* 
istrator  has  not  made  just  accounts  of  the  assets  in  his  hands,  and 
apply  for  an  inquiry  into  the  same. 
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Sb€.  2.  The  executor  or  administrator  shall  be  served  with  a 
notice  of  such  application,  setting  forth  the  substance  thereof,  tea 
days  before  the  same  shall  be  made  to  die  court;  and  such  notice 
may  be  served  by  any  sheriff  or  constable,  or  any  competent  wit 
ness,  who  shall  make  affidavit  to  such  service  by  delivering  to  such 
executor  or  administrator  a  copy  of  such  notice,  or  by  leaving  a 
copy  of  the  same  at  bis  usual  place  of  abode,  with  some  white  mem- 
ber of  his  family  over  the  age  of  fifteen  years. 

Sic  8  Upon  sooh  application  the  court  shall  direct  an  issne 
to  be  made  up  whether  there  be  waste  or  not,  which  shall  be  tried 
as  demands  against  the  estate. 

Site.  4.  If  no  waste  be  found,  the  applicant  shall  pay  the  costs, 
but  if  waste  be  found,  judgment  shall  be  rendered  in  favor  of  the 
applicant  against  sueh  executor  or  administrator  of  hiB  own  proper 
estate  for  the  amount  wasted,  and  costs,  and  the  money  collected 
shall  be  applied  to  the  payment  of  the  debts  due  the  applicant,  and 
the  residue  shall  be  apportioned  among  the  creditors 

Sec  5.  If  it  appear  that  such  waste  was  committed  wilfully 
and  fraudulently,  the  court  shall  render  judgment  for  double  the 
amount  wasted,  with  costs,  to  be  apportioned  as  aforesaid. 

Sfio.  6.  If  after  final  settlement  of  any  estate  found  to  be  sol- 
vent, any  creditor  or  other  person  interested  therein  may  bring  ac- 
tion of  waste,  or  a  suit  on  the  administrator's  bond,  and  assign  and 
prove  a  breach  of  the  condition,  any  waste  or  mismanagement  of 
the  estate,  and  have  judgment  against  the  administrator  or  execu- 
tor as  his  or  their  securities  in  said  bond,  for  the  whole  value  of  the 
assets  wasted  or  mismanaged,  as  he  could  have  done  it  if  the  whole 
had  been  regularly  accounted  for,  with  costs. 

Sjbc  7.  Upon  such  judgment  execution  may  issue  against  the 
private  estate  of  the  executor  or  administrator  and  his  or  their 
securities,  and  the  settlement  of  such  executor  or  administrator 
shall  only  be  conclusive  so  far  as  be  lias  applied  the  assets,  pur- 
suant to  the  orders  and  apportionment  made  by  the  court  for  the 
payment  of  debts. 

Site.  8.    The  proceeds  of  all  executions  on  any  judgment  thus 
recovered  shall  be  applied  to  the  payment  of  the  debts  due  to  the 
person   suing,  and  the  residue  shall  be  apportioned  among   the 
creditors. 
.     Sec.  9.     The  bond  of  any  executor  or  administrator  may  be 
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sued  on  the  instance  of  any  person  injured,  in  the  Dane  of  the 
people  of  the  Territory  of  Montana,  to  the  we  of  snob  party,  for 
the  waste  or  mismanagement  of  die  estate,  or  other  breach  of  the 
condition  of  such  bond,  and  the  damages  shall  bo  assessed  thereon 
as  en  bonds  of  collateral  conditions. 

Sec.  10.  When  any  such  executor  or  administrator  shall  have 
wasted  or  misapplied  any  gold  dost  received  in  his  hands  by  virtve 
of  his  trust  or  office  of  executor  or  administrator,  in  all  such  oases 
the  value  of  snch  gold  dust  ia  the  United  States  treasury  notes 
shall  be  the  measure  of  damages. 

Sec  11.  The  probate  court,  for  disobedience  of  any  order  made 
in  pursuance  of  this  act,  may  issue  attachments,  imprison  the  body, 
or  proceed  by  sequestration  of  lands  and  goods,  and  may  issue  all 
necessary  and  proper  process  for  that  purpose,  directed  to  any 
county  in  the  Territory,  and  cause  it  to  he  served  and  executed 
therein. 


ARTICLE  VIII. 
Op  Appeals. 

Sec.  1.  Appeals  shall  be  allowed  from  the  decisions  of  the  pro- 
bate court  to  tbe  district  court  in  the  following  cases :  First,  On 
all  demands  against  the  estate  Second,  On  all  settlements  of 
executors  and  administrators.  Third,  On  all  apportionments  among 
creditors,  legatees,  or  distributees.  Fourth,  On  all  orders  direct- 
ing the  payment  of  legacies,  making  distribution,  or  making  allow* 
anoes  to  the  widow  or  minor  children.  Fifth.  On  all  orders  for  the 
sale  of  personal  estate  because  distribution  cannot  be  made  in  kind. 
Sixth,  On  all  orders  for  the  sale  of  real  estate.  Seventh,  On  all 
judgments  for  waste.  Eighth,  On  proceedings  to  recover  balances 
escheated  to  the  people.  Ninth,  On  all  orders  revoking  or  grant- 
ing letters  testamentary  or  of  administration.  Tenth,  On  all  orders 
making  allowances  for  the  expenses  of  administration.  Eleventh, 
On  all  orders  for  the  specific  executions  of  contracts.  Twelfth,  On 
all  orders  compelling  legatees  and  distributees  to  refund ;  and  in 
all  other  oases  where  there  shall  be  a  final  decision  of  any  matter 
arising  under  the  provisions  of  this  act. 

Sec.  2.  All  appeals  shall  be  taken  during  the  term  of  which 
the  decision  complained  of  is  made. 
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Sec.  3.  The  applicant  for  such  appeal,  his  agent  or  attorney, 
shall  file  an  affidavit  that  the  appeal  is  not  made  for  the  mere  pur- 
pose of  vexation  or  delay,  but  because  the  affiant  believes  that  the 
appellant  is  agrieved  by  the  decision  of  the  court. 

Sec.  4.  Every  such  appellant  shall  file  in  the  court  the  bond  of 
himself  or  some  other  person,  in  a  sum,  and  with  security  to  be 
approved  by  the  court,  conditioned  that  he  will  prosecute  the  appeal 
with  diligence,  and  pay  the  debt,  damages,  and  costs  that  may  be 
adjudged  against  him.  This  act  shall  not  be  so  construed  as  to  re- 
quire an  executor  or  administrator  to  enter  into  bond  in  order  to 
entitle  him  to  en  appeal. 

Sro.  5.  After  such  affidavit  and  bond  have  been  filed,  the  ap- 
peal shall  be  granted,  but  shall  be  a  supersedeas  in  any  other  mat- 
ter relating  to  the  administration  of  the  estate  except  that  from 
which  the  appeal  is  specially  taken. 

Sec.  6.  When  such  appeal  is  taken,  the  clerk  or  judge  shall 
transmit  to  the  clerk  of  the  district  court  a  certified  transcript  of 
the  record  and  proceedings  relating  to  the  cause,  together  with  the 
original  papers  in  his  office  relating  thereto. 

Sfic.  7.  Upon  the  filing  of  such  transcript  and  papers  in  the 
offioe  of  the  clerk  of  the  district  court,  ten  days  before  the  first  day 
of  the  term  thereof,  the  said  district  court  shall  proceed  to  hear 
and  determine  the  same  anew,  without  regarding  any  error,  defect, 
or  other  imperfection  in  the  proceedings  of  the  probate  court. 

Sec.  8.  After  the  said  district  court  shall  hear  and  determine 
the  same,  the  clerk  thereof  shall  certify  a  transcript  of  the  record 
of  the  judgment  and  proceedings  of  said  district  court,  together 
with  the  original  papers,  to  the  court  whence  the  appeal  was  taken, 
who  shall  proceed  according  to  decision  of  the  said  district  court. 

Skc.  9.  All  surviving  partners  who  undertake  the  management 
of  partnership  estates,  as  provided  by  this  act,  and  their  sureties, 
shall  have  the  same  powers  as  are  conferred  upon,  and  be  subject  to 
the  same  duties,  penalties,  provisions,  aud  proceedings  as  are  en- 
joined upon,  or  authorized  against  exeoutors  and  administrators  and 
their  securities  by  this  act,  so  far  as  the  same  may  be  applicable. 

Sec.  10.     All  courts  in  this  Territory  having  probate  jurisdic- 
tion, and  the  clerk  thereof,  shall  be  governed  in  all  things  by  the 
provisions  of  this  act  as  far  as  they  may  be  applicable  to  their 
jurisdiction  and  duties. 
41 
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ARTICLE  IX. 
Of  Public  Administrators. 

Sue.  1.  Each  probate  court,  or  court  having  probate  jurisdic- 
tion in  any  county,  may  appoint  a  public  administrator  for  its 
county,  who  shall  hold  his  office  for  two  years,  and  until  his  suc- 
cessor in  office  be  qualified.  * 

Sec.  2.  Before  entering  on  the  duties  of  his  office  he  shall  take 
oath  faithfully  and  honestly  to  discharge  the  duties  thereof,  and 
shall  enter  into  bond  to  the  people  of  the  Territory  of  Montana,  in 
a  sum  not  less  than  ten  thousand  dollars,  with  two  or  more  securi- 
ties approved  by  said  court,  conditioned  that  he  will  faithfully  dis- 
charge all  the  duties  of  his  office,  and  the  court  may  from  time  to 
time,  as  occasion  shall  require,  demand  additional  security  of  such 
administrator,  and  in  default  of  giving  the  same  within  twenty  days 
after  required,  may  remove  said  administrator  and  appoint  another. 

Sec.  8.  *  His  certificate  of  appointment,  official  oath,  and  bond, 
shall  be  filed  and  reoorded  in  the  recorder's  office  of  the  county, 
also  in  the  office  of  the  probate  oourt,  and  copies  thereof  from 
either,  certified  under  the  seal  of  such  court,  or  from  the  recorder's 
office  under  his  seal,  shall  be  evidence. 

Sec.  4.  Any  person  injured  by  the  breach  of  such  bond  may 
sue  upon  the  same,  in  the  name  of  the  people  of  the  Territory  of 
Montana,  for  his  own  use  in  any  oourt  having  jurisdiction. 

Sbc.  5.  Such  public  administrator  may  be  removed  from  office 
in  the  same  manner  and  for  the  same  causes  as  administrators  in 
other  cases. 

Sec.  6.  He  shall  receive  the  same  compensation  for  his  services 
as  may  be  allowed  by  law  to  executors  and  administrators,  unless 
the  court  for  special  reasons  allow  a  higher  compensation. 

Sec.  7.  For  any  wilful  misdemeanor  in  office  he  may  be  in- 
dicted, and  fined  not  exceeding  one  thousand  dollars,  and  may  be 
imprisoned  until  such  fine  and  costs  are  paid. 

Sec.  8.  It  shall  be  the  duty  of  the  public  administrator  to  take 
into  bis  charge  and  custody  the  estates  of  all  the  deceased  persons 
in  his  county  in  the  following  cases :  First,  When  a  stranger  dies 
intestate  in  the  county,  without  relations  or  confidential  friends,  or 
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dies  leaving  a  will,  and  the  executor  named  is  absent  or  fails  to 
qualifj.  Second,  When  persons  die  intestate,  without  any  known 
heirs,  and  administration  is  not  undertaken  by  some  other  person. 
Third,  When  persons  unknown  die,  or  are  found  dead  in  the 
county.  Fourth,  When  money,  property,  papers,  or  other  estate, 
are  left  in  a  situation  exposed  to  loss  or  damage  and  no  other  person 
administers  on  the  same.  Fifth,  When  any  estate  of  any  person 
who  has  died  elsewhere  is  left  in  the  county,  liable  to  be  injured, 
wasted,  or  lost,  or  is  not  in  the  lawful  custody  of  some  responsible 
person.  Sixth,  When  from  any  other  good  cause  the  probate  court 
shall  order  him  to  take  possession  of  any  estate  to  prevent  its  being 
injured,  wasted,  purloined,  or  lost. 

Sec.  9.  In  addition  to  the  provisions  of  this  article,  he  and  his 
securities  shall  have  the  same  powers  as  are  conferred  upon,  and  be 
subject  to  the  same  duties,  penalties,  provisions  and  proceedings  as 
are  enjoined  upon  authorised  agents,  executors  and  administrators 
by  this  act,  so  far  as  the  same  may  be  applicable.  • 

Sec.  10.  He  shall  have  power  to  administer  oaths  and  affirma- 
tions in  all  matters  relating  or  belonging  to  the  exercise  of  his 
office  ;  and  he  shall  be  allowed  the  same  fees  that  justices  of  the 
peace  are  allowed  for  like  duties. 

Sec.  11.  If  at  any  time  letters  testamentary  or  of  administra- 
tion be  legally  granted  on  such  estate  to  any  other  person,  he  shall, 
under  the  order  of  the  probate  court,  account  for,  pay,  and  deliver 
to  the  executor  or  administrator  thus  appointed  all  money,  property, 
papers,  and  estate  of  every  kind  in  his  possession. 

Ssc.  12.  It  shall  be  the  duty  of  all  civil  officers  to  inform  the 
public  administrator  of  all  property  and  estate  known  to  them 
which  is  liable  to  loss,  waste,  or  injury,  and. which  by  law  ought  to 
be  in  the  possession  of  the  public  administrator. 

Sec.  18.  The  public  administrator  shall  institute  all  manner  of 
suits  and  prosecutions  that  may  be  necessary  to  recover  the  prop- 
erty, debts,  papers,  or  other  estate  of  the  person  deceased 

Sec.  14.  If  any  person  file  an  affidavit  before  a  justice  of  the 
peace  that  he  has  reason  to  believe  that  any  other  person  is  unlaw- 
fully possessed  of  property  (describing  the  same  in  such  affidavit  aa 
truly  as  may  be)  which  ought  to  be  committed  to  the  care  of  the 
public  administrator,  he  shall  issue  his  warrant  to  bring  such  per- 
son before  him  forthwith. 
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Sec.  15.  When  such  person  shall  be  brought  before  the  justice, 
the  matter  shall  be  tried  in  a  summary  way;  and  if  the  complaint 
be  found  true,  the  justice  shall  render  judgment  that  the  property 
be  delivered  to  the  public  administrator  to  be  administered,  and  for 
cost 

Sec.  16.  Such  judgment  may  be  enforced  by  execution  or 
attachment. 

Sec.  17.  If  such  judgment  be  against  the  right  of  the  public 
administrator  to  such  property,  the  affiant  shall  pay  the  costs,  but 
such  judgment  shall  be  no  bar  to  the  administrator's  right  to  sue 
in  the  ordinary  form  in  the  proper  court  for  the  recovery  thereof! 

Sec.  18.  If  the  judgment  of  the  justice  be  against  the  person 
charged  with  the  possession  of  such  property,  he  shall  be  allowed 
an  appeal  to  the  probate  court  on  the  same  terms  and  with  like 
effect  as  in  appeals  from  judgments  in  justices'  courts. 

Sec.  19.  The  recognisance  to  be  entered  into  by  the  appellant 
•  and  his  securities  may  be  in  the  following  form : 

We,  the  undersigned, ,  as  principal,  and 

,  as  securities,  acknowledge  ourselves  indebted  to 

— ,  public  administrator  for county,  in  the  sum  of 

dollars,  to  be  void  upon  this  condition :  whereas, has  ap- 
pealed from  the  judgment  of ,  a  justice  of  the  peace,  in 

a  proceeding  between  — ,  affiant,  and ,  defend- 
ant; now  if  on  such  appeal  the  judgment  of  the  justice  be  af- 
firmed, or  on  a  trial  anew  in  the  probate  court  judgment  be  given 
against  the  appellant,  and  he  shall  satisfy  and  perform  the  judg- 
ment of  the  justice,  and  pay  the  cost  of  the  appeal,  then  this 
recognizance  Bhall  be  void,  otherwise  to  remain  in  full  force ;  which 
shall  be  signed  by  the  appellant  and  his  securities,  and  attested  by 
the  justice. 

Seo.  20.  When  an  appeal  is  allowed  the  same  proceedings  shall 
be  had,  and  the  duty  of  the  justice  shall  be  the  same  as  in  appeals 
from  judgments  in  justices7  courts 

Sec.  21.  If  the  person  against  whom  the  judgment  is  rendered 
cannot  be  found,  or  the  judgment  be  not  complied  with,  the  justice 
may  issue  his  warrant  to  seize  the  property  or  estate  and  deliver  it 
to  the  public  adminisy*tor. 

Sec.  22.  The  probate  court  may  at  any  time  order  the  public 
administrator  to  account  for  and  deliver  all.  money  and  property  of 
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an  estate  in  his  hands  to  the  heirs,  or  to  any  executor  or  adminis- 
trator regularly  appointed. 
Sso.  25.     This  act  shall  take  effect  from  and  after  its  passage. 


AN  ACT  to  designate  the  style  of  the  enacting  clause  of  the  legislative  acts  of  the 
Territory  of  Montana. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sec.  1.  That  all  acts  of  the  Legislative  Assembly  of  the  Ter- 
ritory of  Montana  shall  be  designated,  known,  and  acknowledged 
in  each  such  act  of  said  Legislative  Assembly  as  follows : 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of 
Montana : 

Sec.  2.     This  act  shall  be  in  force  from  and  after  its  passage. 

[Approved  December  20,  1864.] 


AN  ACT  to  prevent  ranchmen  and  stable  keepers  from  using  stock  left  with  them 
without  the  consent  of  the  owners. 


Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sxc.  1.  That  if  any  person  keeping  a  public  ranch  or  stable 
shall  use,  or  allow  to  be  used,  without  the  consent  of  the  owner, 
any  horse,  ox,  mule,  or  ass,  that  may  have  been  left  with  him  to 
be  ranched  or  fed,  he  shall  forfeit  to  the  owner  all  ranch  or  stable 
fees  that  may  be  duo  upon  such  animal  used,  and  the  additional 
sum  of  twenty-five  dollars  for  each  day  such  animal  may  have  been 
used,  to  be  collected  in  the  same  manner  as  other  debts. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  December  S3, 1864.] 
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AN  ACT  to  regulate  the  Bale  of  horses,  males,  asses,  jennies,  and  oattle  at  auction 
in  Montana  Territory. 


Be  it  enacted  by  the  Legislative  Assembly  of  the    Territory 

of  Montana : 

Sec.  1.  Any  person  who  may  be  licensed  in  this  Territory  to 
keep  an  auction  where  hones,  males,  asses,  jennies,  and  oattle  are 
sold  at  auction,  shall  open  a  book  called  a  Stock  Register,  in  which 
he  shall  describe  minutely  every  animal  he  shall  offer  for  sale,  and 
before  proceeding  to  sell  the  same. 

Sec.  2.  In  such  register  shall  be  recorded  the  person's  name 
who  brings  forward  such  animal  for  sale,  and  whether  or  not  he  is 
the  owner  of  the  same,  and  if  not  the  owner,  the  name  of  the  owner, 
with  his  residence ;  also  the  color,  brand  or  mark,  sise,  and  age,  as 
near  as  may  be,  of  the  animal  so  offered  for  sale. 

Sec.  8.  The  keeper  of  such  auction  shall  be  entitled  to  charge 
and  receive  for  the  registering  each  animal  so  entered  in  his  regis- 
ter before  he  shall  offer  the  same  for  sale,  the  sum  of  twenty-five 
cents;  and  all  " stock  registers"  shall  be  open  for  inspection  and 
reference  to  any  person  who  may  wish  to  examine  the  same,  and 
shall  be  evidence  in  any  court  where  the  trial  of  the  rights  of  prop- 
erty may  be  had. 

Sec  4.  Any  person  who  shall,  after  the  passage  of  this  act, 
offer  for  sale  at  auction  any  animal  named  in  section  one  of  this 
act,  without  first  having  complied  with  the  requirements  of  this  act 
shall,  upon  conviction  thereof  before  any  court  of  proper  jurisdic- 
tion, be  fined  in  the  sum  of  fifty  dollars,  to  be  collected  as  other 
fines,  and  paid  into  the  county  treasury  for  the  use  of  the  oounty. 

Sec.  6.  This  act  to  take  effect  and  be  in  force  in  thirty  days 
from  and  after  its  passage. 

[Approved  December  S6,  1864.} 
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AN  ACT  relating  to  the  toeorery  of  gold  and  silter  quarts  leads,  lodes,  or  ledges, 
and  of  the  manner  of  their  location. 


Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

Sro.  1.  That  any  person  or  persons  who  may  hereafter  discover 
any  quarts  lead,  lode  or  ledge  shall  be  entitled  to  one  claim  thjereoa 
by  right  of  discovery,  and  one  olaim  each  by  pre-emption. 

Sac.  2.  That  in  order  to  entitle  any  person  or  persons  to  re- 
oord  in  the  county  recorder's  office  of  the  proper  county  any  lead, 
lode,  or  ledge,  either  of  gold  or  silver,  or  claim  thereon,  there  shall 
first  be  discovered  on  said  lode,  lead,  or  ledge  a  vein  or  crevice  of 
quarts  or  ore  with  at  least  one  well  defined  wall. 

Sro.  8.  Claims  on  any  lead,  lode,  or  ledge,  either  of  gold  or 
silver,  hereafter-  discovered,  shall  consist  of  not  more  than  two  hun- 
dred feet  along  the  lead,  lode,  or  ledge,  together  with  all  dips, 
spurs,  and  angles  emanating  or  diverging  from  said  lead,  lode,  or 
ledge,  as  also  fifty  feet  on  each  side  of  said  lead,  lode,  or  ledge  for 
working  purposes.  Provided,  That  whon  two  or  more  leads,  lodes, 
or  ledges  shall  be  discovered  within  one  hundred  feet  of  each  other, 
either  running  parallel  or  crossing  each  other,  the  ground  between 
such  leads,  lodes,  or  ledges  shall  belong  equally  to  the  claimants  of 
the  said  leads,  lodes,  or  ledges,  without  regard  to  priority  of  dis- 
covery or  pre-emption. 

Src.  4.  When  any  leads,  lodes,  or  ledges  shall  cross  each  other, 
the  quarts  ore  or  mineral  in  the  crevice  or  vein  at  the  place  of 
crossing  shall  belong  to  and  be  the  property_of  the  claimants  upon 
the  lead,  lode,  or  ledge  first  discovered. 

Ssa  5.  That  before  any  record  shall  be  made  under  the  pro- 
visions of  this  act,  there  shall  be  placed  at  each  extremity  of  the 
discovered  claim  a  good  and  substantial  stake,  not  less  than  five 
inches  in  diameter,  said  stake  to  be  firmly  planted  or  sunken  in  the 
ground,  extending  two  feet  above  the  ground,  that  upon  each  stake 
there  shall  be  placed  in  legible  characters  the  uame  of  the  lead, 
lode,  or  ledge,  and  that  of  the  discoverer  or  discoverers,  the  date 
of  discovery,  and  the  name  of  each  pre-emptor  or  claimant,  and  the 
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direction  or  bearing,  as  near  as  may  be,  of  his  or  her  claim,  said 
stake  and  the  inscriptions  thereon  to  be  replaced  at  least  once  in 
twelve  months  by  the  claimants  on  said  leads,  lodes,  or  ledges,  if 
torn  down  or  otherwise  destroyed. 

Seo.  6.  Notice  of  the  discovery  or  pre-emption  npon  any  lead, 
lode,  or  ledge  shall  be  filed  for  record  in  the  county  recorder's 
office  of  the  county  in  which  the  same  may  be  situated  within  fif- 
teen days  of  the  date  of  the  discovery  or  pre-emption,  and  there 
shall  at  the  same  time  be  an  oath  taken  before  the  recorder  that  the 
claimant  or  claimants  are  each  and  all  of  them  bona  fide  residents 
of  the  Territory  of  Montana ;  and  there  shall  be  deposited  in  the 
recorder's  office,  either  by  the  discoverer  or  some  pre-emptor,  a 
specimen  of  the  quartz  ore  or  mineral  extracted  or  taken  from  said 
lead,  lode,  or  ledge,  which  said  specimen  shall  be  properly  labelled 
by  the  recorder,  and  preserved  in  his  office. 

Sec.  7.  That  any  person  or  persons  who  shall  take  up  or  de- 
stroy, or  cause  the  same  to  be  done,  any  of  the  said  stakes,  or  who 
shall  in  aly  wise  purposely  deface  or  obliterate  any  part  or  portion 
of  the  writing  or  inscription  placed  thereon,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof,  before  any  court  of 
competent  jurisdiction,  shall  be  punished  by  a  fine  of  not  more 
than  one  thousand  dollars,  or  imprisoned  in  the  county  jail  not 
more  than  ninety  days,  or  by  both  such  fine  and  imprisonment. 

Sec.  8.  That  the  amount  of  ground  which  may  be  taken  up 
upon  any  lead,  lode,  or  ledge,  in  addition  to  the  discovery  claim, 
shall  be  limited  to  ten  hundred  feet  along  said  lead,  lode,  or  ledge, 
in  each  direction  from  the  discovery  claim  thereon. 

Sec.  9.  All  lead,  lode,  or  ledge  claims  taken  up  and  recorded 
in  pursuance  with  the  provisions  of  this  act,  shall  entitle  the  person 
recording  to  hold  the-same  to  the  use  of  himself,  his  heirs  and 
assigns;  and  conveyances  of  quartz  claims  shall  hereafter  require 
the  same  formalities,  and  shall  be  subject  to  the  same  rules  of  con- 
struction, as  the  transfer  and  conveyance  of  real  estate. 

Seo.  10.  That  if  at  any  time  previous  to  the  passage  of  this 
act  claims  have  been  taken  up  and  recorded  in  the  recorder's  office 
of  the  proper  county,  upon  any  actual  or  proper  lead,  lode,  or  ledge 
of  quartz  ore  or  mineral,  the  owners  or  proper  claimant  or  claim- 
ants of  said  respective  claims  shall  hold  the  same  to  the  use  of 
themselves,  their  heirs  and  assigns. 
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Sec.  11.  That  the  act  relating  to  the  discovery  of  gold  and 
silver  quartz  lodes,  and  the  manner  of  their  location,  passed  by  the 
Idaho  legislature,  and  approved  February  4,  1864,  and  all  other 
acts,  or  parts  of  acts,  inconsistent  with  this  act,  be,  and  the  same 
are  hereby  repealed. 

Sec.  1 2.     That  this  act  shall  take  effect  from  and  after  its  passage. 

[Approved  December  96, 1864  ] 


AN  ACT  fixing  the  age  of  majority. 


Be  it  enacted  by  the    Legislative   Assembly  of  the  Territory 

of  Montana : 

Sec  1.  That  all  male  persons  of  the  age  of  twenty-one  years, 
and  all  females  of  the  age  of  eighteen  years,  and  who  are  under  no 
legal  disability,  shall  be  capable  of  entering  into  any  contract,  and 
shall  be  to  all  intents  and  purposes  held  and  considered  to  be  of 
lawful  age 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  approval  by  the  governor. 

[Approved  December  26, 1864.] 


AN  ACT  to  provide  for  the  expenses  of  Montana  Territory. 


Be  it  enacted  by  the  Legislative  Assembly  of  the    Territory 

of  Montana : 

Sbo.  1.  That  the  auditor  of  the  Territory  is  hereby  empowered 
to  issue  territorial  warrants,  drawn  upon  the  treasury  of  the  Ter- 
ritory in  favor  of  all  persons  to  whom  the  legislative  assembly  of 
the  Territory  may  direct. 

Sec.  2.  That  the  treasurer  shall  pay  out  of  any  funds  in  his 
hands  applicable  to  such  use,  the  amount  stated  as  due  in  the  au- 
ditor's warrants  only,  in  the  order  in  which  they  are  drawn,  accord- 
42 
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nig  to  priority  of  date.  Provided,  That  all  warrants  are  receiv- 
able into  the  treasury  in  payment  of  any  taxes,  licenses,  or  other 
dues  due  the  Territory,  and  all  warrants  bearing  date  the  same  day 
bear  equal  priority,  and  shall  be  paid  in  the  order  in  which  they 
are  presented  for  payment 

Sec.  8.  The  auditor  shall  issue  his  warrants  on  the  treasurer 
in  any  sum  that  the  party  entitled  to  the  same  may  desire :  Pro- 
vided, They  shall  not  be  less  than  five  dollars  unless  the  sum  due 
is  less  than  that  amount 

Ssc.  4.  That  all  warrants  drawn  by  the  auditor  on  the  treasury 
of  the  Territory  shall  be  in  the  following  form : 

Montana  Territory, ,  No. 


Treasurer  of  the  Territory  of  Montana,  pay  to ,  or 

order.  dollars  out  of  any  money  in  the  treasury  not  other- 
wise appropriated,  and  charge  the  same  to ,  and  this 

shall  he  your  voucher. 

Issued ,  18 — .  Signed, : — , 

Auditor  of  Montana  Territory. 

Sec.  5.  That  the  warrants  drawn  by  the  auditor  of  this  Terri- 
tory on  the  treasurer  shall  be  reoeived  by  the  sheriff  or  collector  of 
the  revenue  in  payment  of  taxes,  fines,  and  penalties,  or  other  dues 
to  the  Territory,  at  par.  and  shall  be  received  from  such  officer  by 
the  treasurer  in  settlement  of  revenue  due  from  such  sheriff  or  col- 
lector of  the  Territory. 

Sec.  6.  No  sheriff  or  collector  of  the  revenue  shall  buy,  pur- 
chase, trade  for,  or  in  any  manner  deal  in  the  warrants  drawn  by 
the  auditor  except  at  their  par  value ;  and  for  every  offence  com- 
mitted against  the  provisions  of  this  act  shall  be  fined  in  any  sum 
not  exceeding  five  hundred  dollars. 

Sec.  7.  That  each  year  the  auditor  shall  make  an  estimate  of 
the  probable  amount  of  revenue  derivable  from  the  various  sources, 
and  report  the  same  to  the  legislative  assembly  of  the  Territory,  by 
which  they  may  be  governed  in  their  appropriations,  and  that  every 
warrant  shall  be  cancelled  or  paid  in  its  own  fiscal  year  out  of  the 
sums  in  the  hands  of  the  treasurer,  and  that  no  warrants  shall  be 
issued  over  and  above  the  estimate  of  said  auditor,  duly  reported  to 
the  legislative  assembly. 

Sec.  8.     That  all  territorial  warrants  issued  by  the  proper  au- 
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thoritieg  of  the  Territory  shall  draw  interest  at  the  rate  of  ten  per 
cent  per  annum  from  and  after  the  date  of  their  presentation,  until 
there  are  funds  to  pay  said  warrants  in  the  hands  of  the  treasurer. 

Ssc.  9.  That  the  time  intervening  between  the  passage  of  this 
act  and  the  first  day  of  January,  one  thousand  eight  hundred  and 
sixty-five,  or  the  commencement  of  the  first  fiscal  year,  shall,  for 
the  purposes  of  this  act,  be  considered  part  of  the  fiscal  year 
of  eighteen  hundred  and  sixty-five. 

S*c.  10.     This  act  to  take  from  and  after  its  passage. 
[Approved  December  96, 1864.] 


AN  ACT  to  create  a  lien  in  favor  of  ranchmen  and  others. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sbc.  1.  That  any  ranchman,  farmer,  agistor  or  herder  of  cat- 
tle, tavern-keeper,  or  livery  stable  keeper,  to  whom  any  horses, 
mules,  asses,  cattle,  or  sheep  shall  be  entrusted,  and  a  contract  for 
their  keeping  be  entered  into  between  the  parties  for  the  purpose  of 
feeding,  herding,  pasturing,  or  ranching,  shall  havo  a  lien  Upon 
said  horses,  mules,  asses,  cattle,  or  sheep  for  the  amount  that  may 
be  due  for  such  feeding,  herding,  pasturing,  or  ranching,  and  shall 
be  authorized  to  retain  possession  of  such  horses,  mules,  asses,  cat- 
tle, or  sheep  until  the  said  amount  is  paid.  Provided,  That  the 
provisions  of  this  act  shall  not  be  construed  to  apply  to  stolen  stock. 

Sec.  2.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

L  Approved  December  98, 1864.] 
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AN  ACT  securing  liens  to  mechanics  and  others. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  Every  mechanic,  builder,  artisan,  workman,  laborer, 
or  other  person,  who  shall  do  or  perform  any  work  or  labor  upon, 
or  furnish  any  materials,  machinery,  or  fixtures,  for  any  building, 
erection,  or  other  improvement  upon  land,  or  for  repairing  the 
same,  under  or  by  virtue  of  any  contract  with  the  owner  or  pro- 
prietor thereof,  or  his  agent,  trustee,  contractor,  or  sub-contractor, 
upon  complying  witb  the  provisions  of  this  act,  shall  bave  for  his 
work  or  labor  done,  or  materials,  machinery,  or  fixtures  furnished, 
a  lien  upon  such  building,  erection,  or  other  improvement,  and 
upon  the  lot  or  lands  belonging  to  such  owner  or  proprietor  on 
which  the  same  is  situated,  to  the  extent  of  one  acre,  if  outside  of 
any  town  or  incorporated  city,  or  if  within  any  town  or  incorporated 
city,  then  to  the  extent  of  the  whole  lot  or  lots  on  which  the  same 
is  situated,  to  secure  the  payment  of  such  work  or  labor  done,  or 
materials,  machinery,  or  fixtures  furnished. 

Sbc.  2.  Every  sub-contractor  wishing  to  avail  himself  of  the 
benefits  of  this  act,  shall  give  notice  to  the  owner  or  proprietor,  or 
his  agent  or  trustee,  before  or  at  the  time  he  furnishes  any  of  the 
things  aforesaid,  or  performs  any  of  the  labor,  of  his  intention  to 
furnish  or  perform  the  same,  and  the  probable  value  thereof;  and 
if  afterwards  the  things  are  furnished  or  labor  done,  the  sub-con- 
tractor shall  settle  with  the  contractor  therefor,  and  having  made 
the  settlement  in  writing,  the  same  signed  by  the  contractor,  and 
certified  by  him  to  be  just,  shall  be  presented  to  the  owner  or  pro- 
prietor, or  his  agent  or  trustee,  and  left  with  him ;  and  within 
thirty  days  from  the  time  the  things  shall  have  been  furnished  or 
the  labor  performed  the  sub-contractor  shall  file  with  the  recorder 
of  the  county  in  which  the  building,  erection,  or  other  improve- 
ment is  situated,  a  copy  of  the  settlement  between  himself  and  the 
contractor,  which  shall  be  a  lien  on  the  building,  erection,  or  im- 
provement for  which  the  things  were  furnished,  or  on  which  the 
labor  was  performed,  and  shall  at  the  time  file  a  correct  description 
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of  the  property  to  be  charged  with  the  lien ;  the  correctness  of  all 
which  shall  be  verified  by  affidavit. 

Sbc.  8.  In  case  the  contractor  shall  for  any  reason  fail  or  re- 
fuse to  make  and  sign  such  settlement  in  writing  with  the  sab-con- 
tractor when  the  same  is  demanded,  then  the  sab-contractor  shall 
make  a  just  and  true  statement  of  work  and  labor  done,  or  things 
furnished  by  him,  giving  all  credits,  which  he  shall  present  to  the 
owner  or  proprietor,  or  his  agent  or  trustee,  and  shall  also,  within 
said  thirty  days,  file  a  copy  of  the  same,  verified  by  affidavit,  with 
the  recorder  of  the  county  in  which  the  building,  erection,  or  other 
improvement  is  situated,  together  with  a  full  and  correct  descrip- 
tion of  the  property  to  be  charged  with  tho  lien. 

Sbc.  4.  The  certificate  of  settlement  made  as  aforesaid,  or 
statement  of  the  sub-contractor,  shall  be  a  justification  to  the  em- 
ployer in  withholding  from  the  contractor  the  amount  appearing 
thereby  to  be  due  to  the  sub-contractor  until  he  is  satisfied  that 
the  same  has  been  paid ;  and  the  employer  shall  become  surety  of 
the  contractor  to  the  sub-contractor  for  the  amount  due  for  such 
work  and  labor,  or  things,  not,  however,  exceeding  the  value  there- 
of, as  notified  under  section  second. 

Sec  5.  The  notice  mentioned  in  the  preceding  sections  may  be 
served  by  the  sheriff,  or  any  constable  of  the  county  in  which  such 
building,  erection,  or  other  improvement  is  situated,  and  the  return 
thereon  of  such  sheriff  or  constable  shall  be  received  in  evidence 
without  further  proof. 

Sec  6.  It  shall  be  the  duty  of  every  person,  except  as  has  been 
provided  for  sub-contractors,  who  wishes  to  avail  himself  of  the 
benefits  of  this  act,  to  file  with  the  recorder  of  the  county  in  which 
the  building,  erection,  or  other  improvement  to  be  charged  with  the 
lien  is  situated,  and  within  sixty  days  after  all  the  things  aforesaid 
shall  have  been  furnished,  or  the  work  or  labor  done  or  performed, 
a  just  and  true  account  of  the  demand  due  or  owing  to  him,  after 
allowing  all  credits,  and  containing  a  correct  description  of  the 
property  to  bo  charged  with  said  lien,  and  verified  by  affidavit. 

Sec.  7.  It  shall  be  the  duty  of  the  recorder  of  the  county  to 
endorse  upon  every  account  the  date  of  its  filing,  and  make  an  ab- 
stract thereof  in  a  book  by  him  to  be  kept  for  that  purpose,  and 
properly  indexed,  containing  the  date  of  its  filing,  the  name  of  the 
person  laying  or  imposing  the  lien,  the  amount  of  such  lien,  the 


884  PUBLIC  LAWS  OP  THE 

name  of  the  person  against  whose  property  the  lien  is  filed,  and  the 
description  of  the  property  to  be  charged  with  the  same,  for  all  of 
which  he  shall  receive  the  sum  of  two  dollars  from  the  person  lay- 
ing or  imposing  the  lien,  which  shall  be  taxed  and  collected  as  other 
costs  in  case  there  be  suit  thereon. 

Sac.  8.  The  liens  for  work  or  labor  done,  or  things  furnished, 
as  specified  in  this  act,  shall  have  priority  in  the  order  of  filing  the 
accounts  thereof  as  aforesaid,  and  shall  be  preferred  to  all  other 
liens  and  incumbrances  which  may  be  attached  to  or  upon  the  build- 
ing, erection,  or  other  Improvement,  and  to  the  land  upon  which 
the  same  is  situated,  to  the  extent  aforesaid,  or  either  of  them, 
made  subsequent  to  the  commencement  of  said  building,  erection, 
or  other  improvement. 

Sec.  9.  The  entire  land,  to  the  extent  aforesaid,  upon  which 
any  such  building,  erection,  or  other  improvement  is  situated,  in- 
cluding as  well  that  part  of  said  land  which  is  not  covered  with 
such  building,  erection,  or  other  improvement,  as  that  part  thereof 
whioh  is  covered  with  the  same,  shall  be  subject  to  all  liens  created 
by  this  act,  to  the  extent,  and  only  to  the  extent,  of  all  the  right, 
title,  and  interest  owned  therein  by  the  owner  or  proprietor  of  such 
building,  erection,  or  other  improvement,  for  whose  immediate  use 
or  benefit  the  labor  was  done,  or  things  were  furnished ;  and  when 
the  interest  owned  in  such  land,  by  such  owner  or  proprietor  of 
such  building,  erection,  or  other  improvement,  is  only  a  lease-hold 
interest,  the  forfeiture  of  such  lease  for  the  non-payment  of  rent  or 
non-compliance  with  any  of  the  other  stipulations  therein,  shall  not 
forfeit  or  impair  such  liens  so  far  as  concerns  the  buildings,  erec- 
tions, and  improvements  thereon  put  by  such  owner  or  proprietor 
charged  with  such  lien,  but  such  building,  erection,  or  improve- 
ment may  be  sold  to  satisfy  said  lien,  and  be  moved  within  twenty 
days  after  the  sale  thereof  by  the  purchaser. 

Sec  10.  The  liens  aforesaid,  or  work,  shall  attach  to  the  build- 
ings, erections^  or  improvements  for  which  they  were  furnished,  or 
the  work  was  done,  iu  preference  to  any  prior  lien  or  incumbrance, 
or  mortgage  upon  the  land  upon  which  said  buildings,  erections,  or 
improvements  have  been  erected  or  put;  and  any  person  enforcing 
such  lien  may  have  such  building,  erection,  or  improvement,  sold 
under  execution,  and  the  purchaser  may  remove  the  same  within  a 
reasonable  time  thereafter. 
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Sec.  11.  Any  person  having  a  lien  under  or  by  virtue  of  this 
act  may  bring  suit  to  enforce  the  same,  and  to  obtain  the  benefits 
thereof,  in  the  district  oourt  of  the  county  wherein  the  property  on 
which  the  lien  is  attached  is  situated,  without  regard  to  its  amount. 

Sec.  12.  The  pleadings,  practice,  process,  and  other  proceed- 
ings in  the  several  district  courts,  in  cases  arising  under  this  act, 
shall  be  the  same  as  in  ordinary  civil  actions  and  civil  proceedings 
in  said  courts,  except  as  herein  otherwise  provided.  The  petition, 
among  other  things,  shall  allege  the  facts  necessary  for  securing  a 
lien  under  this  act,  and  a  description  of  the  property  charged  there- 
with. 

Sec.  13.  In  all  suits  under  this  act,  the  parties  to  the  contract 
shall,  and  all  other  persons  interested  in  the  matter  in  controversy 
and  in  the  property  charged  with  the  lien,  may  be  made  parties ; 
but  such  as  are  not  made  parties  shall  not  be  bound  by  any  such 
proceedings. 

Sec  14.  In  case  of  the  death  of  any  of  the  parties  specified 
in  the  immediately  preceding  section,  whether  before  or  after  the 
suit  brought,  the  executor  or  administrator  of  such  deceased  party 
shall  be  made  plaintiff  or  defendant,  as  the  case  may  require,  and 
it  shall  not  be  necessary  to  make  the  heirs  or  devisees  of  such  de- 
ceased person  parties  to  such  suit ;  but  if  there  be  no  executor  or 
administrator  of  such  deceased  party,  then  his  heirs  or  devisees 
may  be  made  parties  to  such  suit ;  and  if  any  of  said  heirs  or  de- 
visees are  minors  —  under  the  age  of  twenty-one  years  —  their 
guardians  shall  be  made  parties  with  them ;  but  if  such  minors 
shall  have  no  guardians,  the  court  in  which  the  suit  is  pending 
shall  appoint  guardians,  ad  litem,  for  them,  in  the  same  manner 
and  under  the  same  rules  and  regulations  as  guardians  ad  litem 
are  appointed  in  proceedings  for  partition  of  real  estate,  and  the 
judgment  and  proceedings  of  such  court  in  any  such  suit  shall  be 
as  binding  on  such  minors  as  if  they  were  over  the  age  of  twenty- 
one  years. 

Sec.  15.  The  court  shall  ascertain  by  a  fair  trial,  in  the  usual 
way,  the  amount  of  indebtedness  for  which  such  lien  is  established, 
and  render  judgment  for  the  same,  and  for  costs  of  suit. 

Sbc.  16.  Judgment  by  default  shall  be  rendered  against  every 
defendant  who,  after  being  summoned  or  notified  according  to  law, 
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shall  not  appear  and  plead  or  answer  within  the  time  allowed  in 
ordinary  civil  actions. 

Sec.  17.  When  the  debtor  has  not  been  served  with  summons 
according  to  law,  and  has  not  appeared,  but  has  been  lawfully 
notified  by  publication,  the  judgment,  if  any,  for  the  plaintiff  shall 
be,  that  he  recover  the  amount  of  the  indebtedness  found  to  be  due, 
and  costs  of  suit,  to  be  levied  out  of  the  property  charged  with  the 
lien  thereof,  which  said  property  shall  be  correctly  described  in  said 
judgment. 

Sec.  18.  When  the  debtor  has  been  served  with  summons 
according  to  law,  or  appear  to  the  action,  the  judgment,  if  for  the 
plaintiff,  shall  be  against  such  debtor,  as  in  ordinary  cases,  with  the 
addition,  that  if  no  sufficient  property  of  the  debtor  can  be  found 
to  satisfy  the  judgment  and  cost9  of  suit,  then  the  residue  thereof 
be  levied  as  provided  in  the  next  preceding  section 

Sec.  19.  The  execution  to  be  issued  shall  be  a  special  fieri 
facias,  and  shall  be  in  conformity  with  the  jmlgmeht,  and  such 
writ  shall  be  returnable  as  ordinary  executions ;  aud  the  advertise- 
ment, sale,  and  conveyance  of  real  or  personal  estate  under  the 
same  shall  be  made  as  under  ordinary  executions 

Sec.  20.  All  suits  under  this  act  shall  be  commenced  within 
ninety  days  in  case  of  sub-contractors,  and  six  months  in  all  other 
cases,  from  the  time  of  filing  the  account  or  statement,  as  aforesaid, 
and  not  after,  and  be  prosecuted  without  unnecessary  delay  to  final 
judgment. 

Sec.  21.  Every  person,  including  all  cestuis  que  trust,  for  whose 
immediate  use.  enjoyment,  or  benefit,  any  building,  erection,  or  im- 
provement shall  be  made,  shall  be  included  by  the  word  " owner" 
or  "  proprietor "  under  this  act,  not  excepting  such  as  may  be 
minors  over  the  age  of  eighteen  years,  or  married  women. 

Sec.  22.  Whenever  any  indebtedness,  which  is  a  lien  upon  any 
such  real  estate,  erection,  or  building,  or  other  improvement,  shall 
be  paid  and  satisfied,  it  shall  be  the  duty  of  the  creditors,  if  re- 
quired, to  go  before  some  officer  authorized  to  take  the  acknowledg- 
ment of  conveyances  of  real  estate,  and  acknowledge  satisfaction  of 
said  lien. 

Sec.  23.  Such  satisfaction,  being  acknowledged  and  certified, 
shall  be  filed  with  the  recorder  of  the  county  wherein  said  lien  is 
of  record,  who  Bhall  thereupon  enter  satisfaction  of  such  lien  upon 
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the  record,  or  the  margin  thereof,  in  the  same  manner  as  the  satis- 
faction of  a  mortgage  is  entered,  and  shall  be  allowed  the  same  fee 
therefor  as  is  allowed  for  entering  the  satisfaction  of  a  mortgage,  to 
be  paid  by  the  creditor  at  the  time  the  service  is  performed. 

Sec.  24.  If  any  creditor  fail,  refuse,  or  neglect  to  acknowledge 
satisfaction,  as  aforesaid,  he  shall  be  liable  to  any  person  injured  to 
the  amount  of  such  injury,  and  the  costs  of  suit. 

Sec.  25.  In  case  any  sub-contractor  shall  not  have  notified 
the  owner,  proprietor,  his  agent  or  trustee,  before  furnishing  the 
things  aforesaid,  or  doing  work,  as  provided  for  in  section  two,  but 
shall  furnish  to  him  the  account  as  provided  for  in  section  two,  or 
the  statement  as  provided  for  in  section  three,  and  in  all  other 
respects  shall  comply  with  the  provisions  of  this  act,  he  shall  have 
the  benefit  of  this  act,  the  same  as  if  he  had  given  such  notice,  to 
the  extent  and  only  to  the  extent  that  such  owner  or  proprietor  can 
safely,  with  his  engagements  and  liabilities  then  existing,  withhold 
any  amount  by  him  owing  to  his  contractor  for  such  sub-contractor. 

8  EC.  26.  All  persons  furnishing  things,  or  doing  work,  as  pro- 
vided for  by  this  act,  shall  be  considered  sub-contractors,  except 
such  as  have  therefor  contracts  directly  with  the  owner  or  proprie- 
tor, his  agent  or  trustee 

Sec.  27.  Any  person  or  persons  who  have  heretofore  done  work 
and  labor,  or  furnished  materials,  and  have  availed  themselves  of 
the  provisions  of  an  act  of  the  Idaho  legislature,  entitled  "  An  act 
for  securing  liens  to  mechanics  and  others,"  approved  January  28, 
1864,  and  has  filed  within  the  time  therein  prescribed  in  the  office 
of  the  recorder  of  the  county,  or  in  the  county  clerk's  office  in 
which  such  building  or  superstructure  is  situated,  of  the  amount 
due  them,  verified  by  said  act,  shall  be  entitled  to  all  the  benefits 
of  this  act;  and  all  such  liens  so  acquired,  under  and  by  virtue  of 
the  provisions  of  said  act,  shall  be  as  effectual  to  all  intents  and 
purposes  as  if  tho  same  had  accrued  under  and  by  virtue  of  this 
act,  and  the  provisions  of  this  act  shall  in  all  cases  be  applicable  to 
the  enforcement  of  such  liens. 

Sec.  28.  In  all  cases  when  liens  have  accrued  for  work  and 
labor  done,  or  materials  furnished,  which  were  to  be  paid  for  in 
gold  dust  or  other  property,  the  current  value  of  such  gold  dust  or 
property  in  United  States  treasury  notes  at  the  time  said  work  and 
labor  were  done,  or  materials  furnished,  shall  be  the  true  measure 
48 


338  PUBLIC  LAWS  OP  THE 

of  damages,  and  the  court  in  ascertaining  the  same  shall  have  due 
regard  to  the  customs  of  the  oountry  prevailing  at  the  time  such 
lien  accrued,  and  under  which  such  work  and  labor  were  done,  or 
material  furnished ;  and  the  court,  after  ascertaining  the  value  of 
such  gold  dust  or  other  property,  shall  render  judgment  for  the 
value  thereof,  and  enforce  the  judgment  of  the  same,  as  required 
by  this  act. 

Sec.  29.     This  act  shall  be  in  force  from  and  after  its  passage. 

Approved  December  30, 1864. 


AN  ACT  to  regulate  the  measure  of  damages  in  action,  on  express  or  implied  con- 
tract, for  the  delivery  of  gold  dust,  or  gold  or  silver  bullion. 


Be  it  enacted  by  (he  Legislative   Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  in  actions  on  express  contracts  for  the  payment  of 
a  certain  amount  in  gold  dust,  or  gold  or  silver  bullion,  or  for  the 
delivery  of  a  certain  amount  of  gold  dust,  or  gold  or  silver  bullion, 
the  measure  of  damages  shall  be  the  market  value  of  the  amount 
of  gold  dust,  or  gold  or  silver  bullion,  in  United  States  treasury 
notes,  at  the  time  it  should  have  been  delivered  or  paid,  with  in- 
terest until  the  time  of  recovering  judgment. 

Sec.  2.  That  whenever  it  is  the  general  custom  or  usage  of 
persons  in  any  community  to  make  gold  dust,  or  gold  or  silver  bul- 
lion, at  any  fixed  rate,  the  basis  for  the  sale  of  any  or  all  goods,  wares, 
merchandise,  or  any  other  article  or  articles  of  property  whatever, 
it  shall  be  lawful  for  any  person  bringing  suit  upon  a  contract,  ex- 
press or  implied,  which  is  not  in  writing,  to  allege  and  prove  that 
the  contract  was  made  with  the  view  and  understanding,  either  ex- 
press or  implied,  that  such  general  custom  or  usage  should  be  taken 
as  a  part  of  such  contract,  and  that  such  contract  was  made  upon 
the  basis  of  gold  dust,  or  g:ld  or  silver  bullion,  and  the  measure  of 
damages  shall  be  the  value  of  the  gold  dust,  or  gold  or  silver  bul- 
lion, found  to  be  due  and  owing  from  one  party  to  another,  at  its 
market  value  in  United  States  treasury  notes  at  the  time  it  should 
have  been  delivered  to  such  party,  together  with  interest. 

Sec.  3.    This  act  shall  be  in  force  from  and  after  its  passage. 
[Approved  December  31, 1864.] 


TERRITORY  OF  MONTANA.  889 


AN  ACT  fixing  the  time  of  the  meeting  of  the  Legislative  Assembly  of  the  Ter- 
ritory of  Montana. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  the  Legislative  Assembly  of  the  Territory  of 
Montana  shall  hereafter  convene  at  the  Territorial  capital  on  the 
first  Monday  of  November  of  each  year,  at  twelve  o'clock,  M.,  until 
otherwise  provided  by  law. 

Sec.  2.     This  act  to  be  in  force  from  and  after  its  passage. 

[Approved  December  31, 1864.] 


AN  ACT  concerning  chattel  mortgages. 


Be  it  enacted  by  the  Legislative   Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  No  mortgage  on  goods,  chattels,  or  personal  property, 
shall  be  valid  as  against  the  rights  and  interest  of  any  third  person, 
unless  possession  of  such  personal  property  shall  be  delivered  to 
remaia  with  the  mortgagee,  or  the  said  mortgage  acknowledged  and 
recorded  as  hereinafter  directed. 

Sec.  2.  Any  mortgageor  of  goods,  chattels,  or  personal  property 
may  acknowledge  such  mortgage  before  any  justice  of  the  peace  or 
other  officer  authorized  to  take  acknowledgment  of  deeds  of  the 
county  in  which  he  may  reside. 

Sec.  3.  Any  mortgage  of  goods,  chattels,  or  personal  property 
so  acknowledged  shall  be  admitted  to  record  by  the  recorder  of  the 
county  in  which  the  mortgageor  shall  reside  at  the  time  when  the 
same  is  made,  acknowledged,  or  recorded,  and  shall  thereupon,  if 
bona  fide,  be  good  and  valid  from  the  time  it  is  so  recorded  for  a 
space  of  time  not  exceeding  one  year,  notwithstanding  the  property 
mortgaged  or  conveyed  by  deed  of  trust  may  be  left  in  possession 
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of  the  mortgaged*.  '  Provided,  That  such  conveyance  shall  provide 
for  the  property  bo  to  remain  with  the  mortgageor. 

S::c.  4.  A  copy  of  such  mortgage,  made,  acknowledged,  and 
recorded  as  aforesaid,  certified  by  the  proper  recorder,  from  the 
proper  record,  may  be  read  in  evidence  in  any  court  of  this  Terri- 
tory without  any  further  proofs  of  the  execution  of  the  original,  if 
said  original  be  lost  or  out  of  the  power  of  the  person  wishing  to 
use  it 

Sec.  5.  For  recording  each  mortgage  the  recorder  recording 
the  same  shall  receive  twenty-five  cents  for  every  one  hundred 
words,  and  for  copies  thereof  the  same  compensation  only. 

Sec.  6.  Any  person  having  conveyed  goods  or  chattels,  or  any 
article  of  personal  property,  to  another,  by  mortgage,  who  shall, 
during  the  existence  of  the  lien  or  title  created  by  such  mortgage, 
sell  the  said  goods,  chattels,  or  personal  property,  or  any  part  there- 
of, to  a  third  person,  for  a  valuable  consideration,  without  inform- 
ing him  of  the  existence  and  effect  of  such  mortgage,  shall  forfeit 
and  pay  to  the  purchaser  twice  the  value  of  such  property  so  sold, 
which  forfeiture  may  be  recovered  in  an  action  of  debt  in  any  court 
having  jurisdiction  thereof,  or  if  the  amount  claimed  do  not  exceed 
one  hundred  dollars,  before  any  justice  of  the  peace. 

Sec.  7.  The  provisions  of  this  act  shall  be  deemed  to  extend  to 
all  such  bills  of  sale,  deeds  of  trust,  and  other  conveyances  of 
goods,  chattels,  or  personal  property,  as  shall  have  the  effect  of  a 
mortgage  or  lien  upon  such  property. 

Sec%  8.  The  mortgagee  in  all  mortgages  made  under  this  act 
shall  be  allowed  one  day  for  every  twenty  miles  of  the  distance  be- 
tween his  residence  and  the  county  recorder's  office  where  such 
mortgage  ought  by  law  to  be  recorded  to  conform  with  the  pro- 
visions of  this  act,  before  any  attachment  or  execution  shall  be  valid 
made  by  the  creditor  of  the  mortgageor. 

Sec.  9.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  December  31, 1864.] 
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AN  ACT  to  prevent  the  counterfeiting  of  gold  dust,  &o. 


Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana  : 

Sec.  1.  That  if  any  person  shall  counterfeit  any  kind  or  species 
of  gold  dust,  gold  or  silver  bullion,  or  bars,  lumps,  pieces,  or  nug- 
gets of  gold  or  silver,  or  any  description  whatsoever  of  uncoined 
gold  or  silver,  currently  passing  in  this  Territory,  or  shall  alter  or 
put  off  any  kind  of  uncoined  gold  or  silver  mentioned  in  this  sec- 
tion, for  the  purpose  of  defrauding  any  person  or  persons,  body 
politic  or  corporate,  or  shall  make  any  instrument  for  counterfeiting 
any  kind  of  uncoined  gold  or  silver,  as  aforesaid,  knowing  the  pur- 
pose for  which  such  instrument  was  made,  or  shall  knowingly  have 
in  his  possession,  and  secretly  keep,  any  instrument  for  the  purpose 
of  counterfeiting  any  kind  of  uncoined  gold  or  silver,  as  aforesaid, 
every  person  so  offending,  or  any  person  of  persons  aiding  or  abet- 
ting in  or  about  said  offence  or  offences,  shall  be  deemed  guilty  of 
counterfeiting,  and  upon  conviction  thereof  shall  be  punished  by 
imprisonment  in  the  penitentiary  for  a  term  not  less  than  one  year, 
nor  more  than  fourteen  years. 

Ssc.  2.  Every  person  who  shall  have  in  his  possession,  or  re- 
ceive for  any  other  person,  any  counterfeit  gold  dust,  gold  or  silver 
bullion,  or  bars,  lumps,  pieces,  or  nuggets  of  gold  or  silver,  or  any 
description  whatsoever  of  uncoined  gold  or  silver,  currently  pass- 
ing in  this  Territory,  or  entering  in  any  wise  into  the  circulating 
medium  of  the  Territory,  with  the  intention  to  utte* ,  put  off,  or 
pass  the  same,  or  permit,  cause,  or  procure  the  same  to  be  uttered 
or  passed,  with  the  intention  to  defraud  any  person  or  persons,  body 
politic  or  corporate,  knowing  the  same  to  be  counterfeit,  and  being 
thereof  duly  convicted,  shall  be  punished  by  imprisonment  in  the 
penitentiary  for  a  term  not  less  than  one  year  nor  more  than  four- 
teen years. 

Sec.  3.     This  act  shall  take  effect  from  and  after  its  passage. 

[Approved  December  31,  1864.] 
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AN  ACT  in  relation  to  Notaries  Public 

Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  the  governor  shall  appoint  as  many  notaries  pub- 
lic for  said  Territory  as  he  shall  deem  expedient,  who  shall  hold 
their  office  for  the  period  of  three  years^  and  until  their  successors 
shall  be  duly  appointed  and  qualified,  and  they  shall  be  duly  com- 
missioned according  so  law. 

Sec.  2.  Notaries  public  are  hereby  authorized  within  the  Ter- 
ritory of  Montana  to  act,  transact,  do,  and  finish  all  matters  and 
things  relating  to  protests  and  protesting  bills  of  exchange  and 
promissory  notes,  and  all  other  matters  within  their  office  required 
by  law,  to  take  depositions  prescribed  by  law,  and  acknowledgments 
of  deeds,  and  other  instruments,  and  to  administer  oaths. 

Sec.  3.  Every  notary  public,  before  he  enter  upon  the  duties 
of  his  office,  shall  take  an  official  oath,  and  within  three  months 
after  his  appointment  shall  provide  an  official  seal,  which  shall  be 
approved  by  the  governor,  and  shall  deposit  an  impression  of  the 
same,  together  with  his  official  oath,  in  the  office  of  the  secretary  of 
the  Territory. 

Sec.  4.  The  governor  may  remove  any  person  heretofore,  or 
who  may  hereafter  be  appointed  a  notary  public,  who  shall  neglect 
for  six  months  after  the  passage  of  this  bill  to  provide  himself  with 
a  proper  official  seal,  and  who  from  any  cause  may  be  incompetent 

Sec.  5.  It  shall  be  sufficient  for  any  one  acting  as  notary  pub- 
lic to  certify  an  oath  to  be  used  in  this  Territory  in  any  of  the 
courts,  or  in  any  manner  whatever,  to  say  simply,  in*  addition  to 
bis  name,  "  Notary  Public,"  and  all  the  courts  of  this  Territory 
shall  consider  an  oath  or  affidavit  properly  certified  by  an  acting 
notary  without  the  impression  of  his  seal  or  other  or  further  ad- 
dition. 

Sec.  6.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  December  31, 1864.] 
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AN  ACT  concerning  Bills  of  Exohange  and  Promissory  Notes. 


Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana: 

Sec.  1.  Inland  and  foreign  bills  of  exchange  and  promissory 
notes,  are  hereby  declared  to  be  negotiable  obligations,  in  this 
Territory,  and  collectable  by,  and  in  the  name  of  the  holders  and 
owners  thereof. 

Sec.  2.  Three  days  of  grace  shall  be  deemed  and  taken  to 
apply  to  all  bills  of  exchange  and  oromissory  notes  maturing 
within  this  Territory ;  so  that  they  shall  not  be  deemed  to  fall  due 
until  the  third  day  from  and  after  the  day  of  maturity  expressed 
therein.  But  this  provision  shall  not  extend  to  drafts  payable  at 
sight,  nor  to  checks  for  funds  deposited  in  bank,  or  elsewhere,  sub- 
ject to  draft  at  sight. 

Sec.  3.  Bills  of  exchange  and  promissory  notes,  falling  due  on 
Sunday,  the  fourth  day  of  July,  Christmas,  or  any  day  set  apart 
by  the  President  of  the  United  States,  or  the  Governor  of  this 
Territory,  as  a  day  of  public  fasting  or  thanksgiving,  shall  be 
deemed  to  fall  due  the  previous  day ;  and  may  be  prosecuted  and 
protested  accordingly. 

Sec.  4.  Drawers  of  endorsed  bills  of  exchange  shall  be  prima- 
rily liable  to  the  holders  thereof,  until  the  same  shall  be  accepted, 
after  which,  they  shall  be  deemed  only  liable  secondarily  thereon. 
Endorsers  for  the  drawers  of  such  bills,  shall  be  liable  as  between 
the  parties  thereto,  only  for  the  default  of  the  drawers,  in  the  order 
of  their  endorsements  thereon. 

Sec.  5.  Endorsers  of  bills  of  exchange  and  promissory  notes, 
shall  be  contingently  liable,  only,  until  after  they  shall  have  been 
notified  of  the  presentation  and  non-payment  thereof,  at  maturity, 
by  the  person  or  persons  primarily  liable  for  their  payment. 

Sec.  6.  In  order  to  make  the  contingent  liability  of  any 
endorser  of  any  bill  of  exchange  or  promissory  note,  absolute,  it 
shall  be  necessary  for  the  holders  of  the  paper,  to  cause  it  to  be 
presented  at  the  place  where,  by  its  terms,  it  is  payable,  if  any 
place  of  payment  be  therein  or  thereon  specified,  and  if  no  place  of 
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payment  be  specified,  then  to  the  person  himself  who  is  primarily 
liable  for  the  payment ;  and  if  payment  thereof,  on  such  presenta- 
tion at  maturity,  be  neglected  or  refused,  to  cause  a  written  or 
printed,  or  partly  written  and  partly  printed,  notice  of  such  presen- 
tation, demand  and  non-payment,  briefly  describing  the  bill  or  note, 
to  be  served  immediately  thereafter  upon  the  endorser,  unless  the 
same  shall  be  protested  in  the  usual  manner  by  a  notary  public ;  in 
which  case,  the  official  certificate  of  protest  of  such  officer,  made  on 
the  day  of  protest,  enclosed  in  letter  form,  and  deposited — post 
paid — in  the  post-office,  directed  to  such  endorser  at  his  usual 
place  of  residence,  will  charge  him  in  the  same  manner. 

Seo.  7.  Holders  of  over-due  bills  of  exchange  and  promissory 
notes,  may  sue  all  the  parties  thereto,  collectively,  or  severally,  at 
his  option ;  but  if  any  of  the  parties  thereto,  who  are  not  primarily 
liable  for  the  payment,  shall  tender  him  the  amount  of  principal, 
interest  and  costs  thereon,  he  shall  transfer  the  paper ;  and  if  a 
judgment  be  rendered  thereon,  he  shall  assign  the  judgment  to 
such  party  so  making  the  tender ;  and  in  case  of  refusal,  he  may 
be  compelled  to  do  so  by  summary  proceedings,  for  that  purpose 
instituted,  in  the  district  court  of  the  district  in  which  he  shall 
reside. 

Sec.  8.     This  act  shall  take  effect  from  and  after  its  passage. 
[Approved  December  31, 1864.] 


AN  ACT  to  prevent  the  sale  of  intoxicating  liquors  to  soldiers. 

Be  it  enacted  by  the    Legislative  Assembly  of  the   Territory 

of  Montana  : 

Sbc.  1.  That  if  any  person  shall  sell,  exchange,  give,  barter,  or 
dispose  of  any  spirituous  liquors,  or  wine  and  beer,  to  any  troops  of 
the  United  States  serving  within  the  limits  of  this  Territory,  ex- 
cept such  supplies  as  may  be  ordered  by  the  officers  of  the  United 
States  army,  under  the  direction  of  the  war  department,  such  per- 
son, on  conviction  thereof  before  the  district  court  of  the  United 
States,  or  before  any  court  of  competent  jurisdiction  of  this  Ter- 
ritory hereafter  to  be  formed,  shall  be  imprisoned  for  a  period  not 
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tp  exceed  one  year,  and  to  pay  and  forfeit  to  the  common  school 
fend  the  sum  of  five  hundred  dollars. 

Sec.  2.  If  any  pereog  who  has  been  mattered  i»to  the  United 
States  service  shall  pat  off  the  ujiiform  end  other  badges  by  wbioh 
he  is  known  and  designated  from  a  civilian,  and  with  the  intention 
to  deceive,  and  shall  obtain  any  spirituous  liquor  or  wine  and  beer 
from  any  person,  it  shall  be  the  duty  of  the  marshal,  sheriff, 
or  any  police  officer  of  the  Territory  of  Montana,  upon  complaint 
being  made,  to  arrest,  or  cause  to  be  arrested,  such  person,  and 
keep  him  in  custody  until  the  commanding  officer  of  the  company 
to  which  he  belongs  shall  apply  for  his  release, 

Skc.  3.  If  any  person  against  whom  complaint  has  been  made 
for  the  violation  of  section  one  of  this  act  oan  establish,  by  a  good 
and  competent  witness,  that  spirituous  liquor,  or  wine  and  beer  were 
obtained  from  him  deceitfully,  by  a  soldier  who  did  not  wear  at  the 
time  of  obtaining  such  spirituous  liquor,  or  wine  and  beer,  a  uni- 
form, or  other  badges  used  to  distinguish  him  from  a  civilian,  and 
that  he  did  not  know  such  person  to  be  a  soldier,  such  person  SO 
complained  against  shall  not  be  liable  to  the  penalties  enumerated 
in  this  act. 

Ssa  4.  This  act  to  take  effect  and  be  enforced  from  and  »&** 
its  approval  by  the  governor. 

[AjWevtfi  January  6, 180&] 


AN  AJQfl  in  fetation  to  offender!  against  the  public  health. 

Be  it  enacted  by  the  Legislative  Assembly  of  the    Territory 

of  Montana: 

Sec.  1.  If  any  person  shall  knowingly  sell  any  kind  of  dis- 
eased, corrupted,  or  unwholesome  provisions,  whether  for  meat  or 
drink,  without  making  the  same  fully  known  to  the  buyer,  he  shall 
be  punished  by  imprisonment  in  the  county  jail  not  more  than  six 
months,  or  by  fine  not  exceeding  five  hundred  dollars,  or  by  both 
such  fine  and  imprisonment. 

Sec.  2.  If  any  person  shall  fraudulently  adulterate,  for  the 
44 
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purpose  of  sale,  any  substance  intended  for  food,  or  any  wine, 
spirits,  or  malt  liquor,  or  other  liquor,  intended  for  drinking,  with 
any  substance  injurious  to  health,  he  shall  be  punished  by  impris- 
onment in  the  county  jail  not  more  than  one  year,  or  by  fine  not 
exceeding  two  hundred  dollars ;  and  the  article  so  adulterated  shall 
be  forfeited  and  destroyed. 

Seo.  8.  If  any  person  shall  fraudulently  adulterate,  for  the 
purpose  of  sale,  any  drug  or  medicine,  or  sell  any  drug  or  medicine 
knowing  it  to  be  adulterated,  or  offer  the  same  for  sale,  he  shall  be 
punished  by  imprisonment  in  the  county  jail  not  more  than  one 
year,  or  by  fine  not  exceeding  three  hundred  dollars ;  and  such 
adulterated  drugs  and  medicines  shall  be  forfeited  and  destroyed. 

Seo.  4.  If  any  person  shall  inoculate  himself,  or  any  other 
person,  or  shall  suffer  himself  to  be  inoculated,  with  the  small-pox, 
within  this  Territory,  with  the  intent  to  cause  the  prevalence  or 
spread  of  this  infectious  disease,  he  shall  be  punished  by  imprison- 
ment in  the  Territorial  prison  not  more  than  three  years  nor  less 
than  one  year. 

Sbo.  5.  If  any  physician,  or  other  person,  while  in  a  state  of 
intoxication  shall  prescribe  any  poisonous  drug  or  medioine  to  an- 
other person,  be  shall  be  punished  by  imprisonment  in  the  county 
jail  not  more  than  one  year,  or  by  fine  not  exceeding  fire  hundred 
dollars,  or  by  both  such  fine  and  imprisonment. 

Sec.  6.  Every  apothecary,  druggist,  or  other  person,  who  shall 
sell  or  deliver  any  arsenic,  corrosive  sublimate,  prussio  acid,  or  any 
other  active  poison,  without  having  the  word  u  Poison,"  and  the  true 
name  thereof  in  English,  written  or  printed  upon  a  label  attached 
to  the  vial,  box,  or  parcel  containing  the  same,  shall  be  punished 
by  a  fine  not  exceeding  two  hundred  dollars. 

8  ec.  7.  ThiB  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  January  6, 1865,] 
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AN  ACT  to  prohibit  the  sale  of  ardent  epiritt,  fire-arms  or  ammunition  to  Indiana. 

Be  it  enacted  by  (he  Legislative  Assembly  of  the   Territory 

of  Montana: 

8bc.  1.  Any  person  who  shall,  after  the  passage  of  this  act, 
sell,  barter,  give,  or  in  any  manner  dispose  of,  any  spirituous  or 
malt  liquor  to  any  Indian,  or  Indians,  or  any  fire-arms  or  ammuni- 
tion of  any  description  whatever,  to  any  hostile  Indians  within  this 
Territory,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  due 
conviction  thereof  before  any  court  of  competent  jurisdiction,  shall 
be  fined  in  any  sum  hot  exceeding  five  hundred  dollars,  or  be  im- 
prisoned in  the  county  jail  for  any  term  not  exceeding  six  months, 
or  both  such  fine  and  imprisonment,  in  the  discretion  of  the 
oourt 

8 bo.  2.  Indians,  as  provided  for  by  law  of  Congress,  shall  be 
competent  witnesses  in  the  trial  of  all  causes  embraced  in  the  pro- 
visions of  this  act. 

Sec.  8.  This  act  to  take  effect  and  be  in  force  from  and  after 
after  its  passage.  # 

[Approved  January  6, 1865.] 


AN  ACT  regulating  the  width  of  roads. 


Be   it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

SBC.  1.     That  the  width  of  all  Territorial  and  county  roads,  not 
otherwise  specified,  shall  be  sixty-six  feet. 

Sec.  2.     This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

I  Approved  January  6, 1885.] 
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AH  ACT  to  protMf  fbr,  sad  regvlato  the  rates  of  charges,  for  the  publication  of 

legal  documents. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sxo.  1.  Publishers  of  newspapers  in  this  Territory  shall  be 
entitled  to  the  following  fees  for  the  publication  of  all  legal  adter- 
tiaements:  For  the  first  insertion  of  each  folio  of  one  hundred 
words,  five  dollars;  for  each  subsequent  insertion,  two  dollars  and 
fifty  cents. 

Sec.  2.  When  any  notice  or  advertisement  shall  be  required 
by  law,  or  the  order  of  any  court,  to  be  published  in  any  news- 
paper, the  oerjtificate  of  the  printer  or  publisher,  under  oath,  with 
a  printed  copy  of  such  notice  or  advertisement  annexed,  stating  the 
number  of  times  which  the  same  shall  have  been  published,  and  the 
dates  of  the  first  and  last  paper  containing  the  same  shall  be  suffi- 
cient evidence  of  the  publication,  therein  set  forth.  Notices,  when 
thus  certified,  shall  be  part  of  the  records  of  the  court. 

Sec.  8.  The  printer  of  such  legal  advertisement  shall  be 
entitled  to  payment  of  his  full  fees  before  being  required  to  furnish 
a  certificate  of  publication. 

Sso.  4.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

[Approved  January  9, 1865.]  / 


AN  ACT  declaratory  of  the  rights  of  occupants  of  the  public  domain,  except  as 
against  the  United  States. 


Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana  : 

Bbo.  1.  Conceding  to  the  United  States  of  America  the  pri- 
mary and  paramount  right  to  dispose  of  the  soil  of  this  Territory, 
according  to  the  laws  existing  or  to  be  enacted  by  Congress,  and 
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fall  and  complete  exemption  from^very  form  of  taxation  of  theifr 
property,  it  is  hereby  declared  that  as  -between  all  citizens  now 
residing  in,  or  who  shall  hereafter  come  to  reside  in  this  Territory, 
and  as  between  them,  or  any  of  them,  and  others  baring  or  claim- 
ing How,  or  hereafter  pretending  to  have  or  claim,  any  right  to 
occupy,  possess  or  enjoy  atay  portion  of  the  public  domain,  situate 
within  the  boundaries  of  this  Territory,  and  as  between  each  and 
every  one  of  them,  and  all  other  persons,  associations,  corporations, 
and  powers,  except  the  Government  of  the  United  States  of  Amer- 
ica, the  right  as  the  same  may  exist  under  the  local  laws,  to 
occupy,  possess  and  enjoy  any  tract  or  portion  thereof,  not  to  exceed 
one  hundred  and  sixty  sores,  in  such  form  as  may  be  prescribed  by 
the  laws  of  the  United  States,  shall  be  respected  in  law  and  in 
equity  in  all  the  courts  and  tribunals  of  this  Territory,  as  a  chat- 
tel real,  possessing  the  character  of  real  estate. 

Sec.  2.  All  rights  of  occupancy,  possession  and  enjoyment  of 
aay  tract  or  portion  of  the  said  public  domain,  except  mining 
claims,  shall  be  expressed  and  described  in  a  declaration,  in  cases 
of  original  occupation,  and  by  deed  in  cases  of  purchase,  duly 
acknowledged  by  some  officer  authorised  to  take  acknowledgments 
of  deeds,  and  recorded  in  the  office  of  the  recorder  of  the  county  fan 
which  the  land  is  situated. 

Sio.  8.  The  owner  of  every  claim  or  improvement  on  any  tract 
or  parcel  of  land,  has  transferable-  interest  therein,  which  may  be 
sold  by  execution  or  otherwise,  and  any  sale  of  such  improvement 
is  a  sufficient  consideration  to  sustain  a  promise. 

Sec.  4.  All  rights  of  occupancy,  possession  and  enjoyment  of 
any  tract  or  portion  of  tbe  said  public  domain  acquired  before  ths 
passage  of  this  act,  shall  be  ascertained,  adjudged  and  determined 
by  tbe  local  law  of  the  district  or  precinct,  in  which  such  tract  is 
situated,  as  it  existed  on  the  day  when  such  rights  were  acquired, 
or  as  it  thereafter  may  have  existed,  then  by  tbe  common  custom 
then  prevailing,  in  respect  to  such  property,  in  tbe  district  or  pre- 
cinct in  which  it  existed. 

Sec.  5.  The  declaration  of  an  occupant  of  a  tract  or  portion  of 
the  public  domain,  required  by  the  second  section  of  this  act,  shall 
be  substantially  in  the  following  form  : 

To  all  whom  these  presents  may  concern:  Enow  ye,  that  I, 
A.  B.  of in  the  County  of ,  in  die  Territory  of 
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Montana,  do  hereby  deolare  and^publish  as  a  legal  notice  to  all  (fee 
world,  that  I  have  a  valid  right  to  the  occupation,  possession  and 
enjoyment  of  all  and  singular  that  tract  or  parcel  of  land  not  exceed- 
ing one  hundred  and  sixty  acres,  situate,  lying  and  being  in  the 
Township  of in  the  County  of ,  in  the  Terri- 
tory of  Montana,  bounded  and  described  as  follows :  [here  insert 
the  description ;]  together  with  all  and  singular  the  hereditaments 
and  appurtenances,  thereunto  belonging  or  in  anywise  appertaining. 

Witness  my  band  and  seal,  this day  of ,  one 

thousand  eight  hundred  and  sixty . 

To  be  subscribed  with  the  full  christian  name  and  surname  of 
the  person  making  the  application,  acknowledged  in  the  same 
manner  as  a  deed  of  real  estate. 

Sec.  6.  All  persons,  associations,  and  companies,  now  claiming 
individually  and  collectively,  the  right  to  the  occupancy,  possession 
and  enjoyment  of  any  tract  or  parcel  of  the  said  public  domains, 
except  mining  claims,  under  or  by  virtue  of  the  terms  expressed  in 
the  fourth  section  of  this  act,  and  other  muniments  of  title,  for 
record,  with  the  recorder  of  the  county  in  which  the  lands  shall 
be  situated,  within  three  months  from  the  time  a  duly  elected 
recorder  shall  enter  upon  his  duties,  unless  within  that  time  the 
books  of  record  in  which  they  may  have  been  recorded  according 
to  the  local  law  or  custom  shall  have  been  deposited  in  said  office 
for  the  public  use. 

Sec  7.  In  all  legal  or  equitable  proceedings  hereafter  insti- 
tuted in  any  court  in  this  Territory,  the  record  of  any  declaration 
deed  or  mortgage,  or  any  other  muniments  of  right  referred  to  in  the 
third  and  fifth  sections  of  this  act,  shall  be  received  except  as  against 
the  United  States,  and  all  other  persons  claiming  under  the  United 
States,  as  presumptive  evidence  of  the  regularity  of  the  paper 
itself,  under  the  local  law  or  custom  existing  at  the  true  time  of  its 
execution,  and  if  the  regularity  thereof  shall  be  challenged,  the 
burden  of  proving  the  alleged  irregularity  shall  be  upon  the  party 
making  the  challenge. 

Sec.  8.  The  declaration  of  every  occupant  of  any  tract  or  por- 
tion of  the  public  domain  mentioned  in  section  five  of  this  act, 
shall  not  be  construed  to  include  any  gold-bearing  quarts  lodes, 
silver  lodes,  or  gold  diggings,  but  said  lodes  or  diggings  shall  be 
excepted  from  the  tract  of  said  occupant,  and  shall  be  subject  to  be 
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occupied,  possessed  and  enjoyed,  according  to  the  local  laws  or  ens- 
tons  of  the  district  in  which  the  same  may  be  situated,  and  if  there 
shall  be  no  local  law  or  custom  on  said  district,  then  by  the  custom 
prevailing  in  the  nearest  mining  district  thereto. 

Bio.  9.    This  act  shall  take  effect,  and  be  in  full  force,  from 
and  after  its  passage. 

[Approved  January  9, 1865.] 


AN  ACT  to  prevent  the  trespassing  of  animals  upon  private  property. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Bbo.  1.  If  any  horse,  mule,  jack,  jennie,  hog,  sheep,  or  any 
kind  of  neat  cattle,  shall  break  into  any  ground  inclosed  by  a  law- 
ful fence,  the  owner  or  manager  of  such  animal,  shall  be  liable  to 
the  owner  of  such  inclosed  premises  for  all  damages  sustained  by 
such  trespass ;  and  if  the  trespass  be  repeated,  by  the  neglect  of 
the  owner  or  manager  of  such  animals,  he  or  she  or  they  shall,  for 
the  second  or  every  subsequent  offence  or  trespass,  be  subject  to 
doable  the  damages  of  such  trespass  to  the  owner  of  said  premises. 

Sec.  2.  If  any  owner  or  oocupier  of  any  grounds  or  crops  tres- 
passed upon,  by  animals  entering  upon  or  breaking  into  his  or  her 
or  their  incloeure,  whether  the  same  be  inclosed  by  a  lawful  fence 
or  not,  shall  mainl  or  materially  injure  the  animal  or  animals  so 
trespassing,  be,  she,  or  they,  shall  be  liable  to  the  owner  or  owners 
of  such  stock  for  all  damages  and  for  the  costs  accruing  from  a  suit 
for  damages,  when  necessarily  resorted  to  for  their  recovery: 
Provided,  the  owner  or  occupier  of  such  grounds  or  crops  so  dam- 
aged and  so  trespassed  upon  may  take  up  and  safely  keep,  at  the 
expense  of  the  owner  or  owners  thereof,  after  due  notice  to  said 
owners  of  such  animals,  or  as  many  of  them  as  may  be  necessary  to 
cover  the  damages  he  may  have  sustained,  for  ten  days ;  the  same 
may  be  posted  under  the  estray  laws  of  the  Territory,  and  before 
restitution  shall  be  had  by  the  owner  or  owners  of  such  animals,  all 
damages  dono  by  them,  as  well  as  the  expense  of  posting  and  keep- 
ing them,  shall  be  paid.    Any  justice  of  the  peace  in  the  township 
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or  precinct  shall  have  jurisdiction  of  ail  each  reclamation  of  , 
Bwla,  together  with  the  damages,  expenses  of  keeping  and  posting 
the  same,  when  the  amount  claimed  does  not  exceed  one  hondied 
dollars. 

Sbo.  8.  When  tiro  or  mora  persons  shall  cultivate  lands  under 
one  inclosure,  neither  of  them  shall  place  or  cause  to  be  placed  any 
animal  on  his,  her,  or  their,  ground,  to  the  injury  or  damage  of 
the  other  or  others,  but  shall  be  liable  for  all  damages  thus  sus- 
tained by  the  other  or  others,  and  if  repeated  after  due  notice  is 
given,  and  for  every  subsequent  repetition,  double  damages,  to  be 
recovered  in  any  court  having  jurisdiction. 

Sec.  4.    This  act  shall  be  in  force  from  and  after  its  passage. 

.(Approved  January  9, 1885.] 


AN  ACT  creating  the  office  of  District  Attorney,  in  each  of  the  organiied  judicial 
districts  of  Montana  Territory. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

.  Sao.  1.  There  shall  be  a  district  attorney  for  each  of  the 
organised  districts  as  now  established  by  law.  They  shall  hold 
their  offices  for  the  term  of  two  yean,  and  until  their  suooessors 
are  elected  or  appointed  as  required  by  law. 

Sec.  2.  They  shall  each,  before  entering  upon  the  duties  of 
their  offioes,  execute  and  file  with  the  judge  of  their  respective  dis- 
tricts, a  bond,  to  be  approved  by  said  judge,  with  one  or  move 
sureties,  in  the  sum  of  five  thousand  dollars,  conditioned  that  they 
will  well  and  truly  pay  over  all  moneys  collected  by  them  as  such 
district  attorneys,  and  for  the  fiu  thfal  performance  of  their  duties ; 
which  bond  shall  be  forwarded,  by  said  judge,  and  filed  in  the  office 
of  the  secretary  of  the  Territory. 

Sbo.  8.  They  shall  be  public  prosecutors  in  their  respective 
districts,  and  shall  sign  all  bills  and  indictments  that  may  be  found 
by  the  grand  jury,  and  prosecute,  on  behalf  of  the  people,  all  pub- 
lic prosecutions,  wherein  the  people  of  this  Territory  are  a  party. 

Sio.  4.    They  shall,  when  required  by  any  member  of  the  grand 
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jury*  give  their  opinion  to  them  on  any  matter  of  law  pertaining  tp 
their  duties  as  grand  jurors,  and  shall — when  requested  by  any 
county  or  township  officer — give  to  them,  their  opinion  on  any 
matter  of  law  pertaining  to  their  duties,  without  fee  or  reward. 
They  shall  also  prosecute,  on  behalf  of  the  people,  all  forfeited 
recognizances,  and  shall  receive,  to  their  own  proper  use,  ten  per 
centum  of  all  monies  collected,  and  ten  per  centum  on  all  forfeited 
bonds  and  recognizances,  and  undertakings  wherein  the  people  are 
a  party,  or  •  necessarily  involved  in  the  action. 

Sec.  5.  They  shall  receive  an  annual  salary  of  fifteen  hundred 
dollars,  payable  quarterly,  out  of  the  Territorial  treasury,  out  of  any 
moneys  not  otherwise  appropriated,  upon  an  order  drawn  upon  the 
Territorial  treasurer  by  any  judicial  district  judge  of  their  respective 
districts.  They  shall  be  entitled  to  the  following  fees,  to  wit :  For 
every  conviction  of  felony  where  the  punishment  is  death,  fifty  dol- 
lars; for  every  conviction  of  felony  where  the  punishment  is  other 
than  death,  twenty-five  dollars;  and  for  every  misdemeanor,  the 
sum  of  fifteen  dollars ;  payable  out  of  the  county  treasury  where 
the  offence  shall  have  been  committed,  as  other  moneys  are  drawn 
and  paid  out  of  said  treasury. 

Sso.  6.  This  act  to  take  effect,  and  be  in  force,  from  and  after 
its  approval  by  the  governor. 

[Approved  January  10, 1865.] 


AN  ACT  designating  the  time  for  holding  a  term  of  the  district  court  in  Madison 

•  oouuty. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sbc.  1.  That  the  first  term  of  the  district  court  for  the  county 
of  Madison  for  the  present  year  shall  commence  on  the  second  Mon- 
day in  March  next,  instead  of  the  first  Monday  in  February,  as 
designated  by  the  governor's  proclamation,  and  at  such  other  times 
as  may  hereafter  be  prescribed  by  law. 

Sbc.  2.  All  writs  and  other  process  heretofore  returnable  to  the 
45 
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February  term,  shall  be  returned  to  the  term  of  oourt  to  oommenee 
on  the  second  Monday  in  March. 

Sec.  8.    This  act  shall  be  in  foroe  from  and  after  its  passage. 

(.Approved  January  10, 1885.] 


AN  ACT  to  prevent  betting  and  gambling. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sbo.  1.  That  if  any  pereon  shall  deal,  play  at,  or  make  any 
bet  or  wager  for  money,  or  other  things  of  value,  at  any  of  the 
games  called  or  known  as  "three  card  monte,"  "strap  game," 
"  thimble  rig  game,"  "  patent  safe  game,1'  "  black  and  red  game," 
—  commonly  known  as  the  "  ten  dice  game," — any  dice  game,  two 
card  box  at  u  faro,"  or  any  similar  game  or  games,  or  shall  induce, 
or  attempt  to  induce,  any  person  whatever  to  make  any  bet  or 
wager  at  any  such  game,  any  such  person  so  offending  shall,  on 
conviction,  be  punished  by  imprisonment  for  a  term  not  exceeding 
five  years  in  the  county  jail,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  both  such  fine  and  imprisonment,  by  any  court  of  com- 
petent jurisdiction. 

Sbo.  2.  If  the  keeper  of  any  house,  shop,  tent,  saloon,  booth, 
or  other  place,  shall  knowingly  permit  any  of  the  games  mentioned 
in  the  preceding  section,  or  any  game  of  similar  character,  or  any 
other  game  or  games  where  fraud  or  cheating  is  practiced,  or  where 
loaded  dice,  marked  cards,  or  waxed  cards  are  used,  within  said 
house,  shop,  tent,  saloon,  booth,  place,  or  enclosure,  every  such 
person  so  offending  shall,  on  conviction,  be  punished  by  fine  not 
exceeding  one  thousand  dollars,  and  shall  forfeit  any  license  he  may 
have  obtained  to  keep  any  tavern,  saloon,  shop,  or  other  place. 

Sec.  8.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage  and  approval  by  the  governor. 

[Approved  January  11, 1865.] 


TBBBITORY  OF  MONTANA.  g5£ 


A»  ACT  rating  to  fords. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sko.  1.  That  no  charter  for  ferry  or  bridge  company  granted 
by  the  legislature  of  this  Territory  shall  be  go  construed  as  to  au- 
thorize such  company  to  exclude  or  prevent  the  public  from  the 
free  use  of  any  ford  that  may  cross  any  stream  at  or  near  the  ferry 
or  bridge  of  said  company. 

Sjbo.  2.  The  owner  or  keeper  of  such  bridge  or  ferry  shall  not 
in  any  way  obstruct  the  passage  to  or  from  any  ford  across  any 
stream ;  and  any  person,  upon  conviction  of  thus  obstructing  any 
fording  or  ford  in  any  manner  whatsoever,  shall  be  liable  to  a  fine 
of  not  less  than  fifty  dollars  nor  more  than  one  hundred  dollars. 

Sec.  8.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  January  11, 1865.] 


AN  ACT  to  present  the  carrying  of  concealed  deadly  weapons  in  the  cities  and 
towns  of  this  Territory. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

810.  1.  If  any  person  shall  within  any  city,  town,  or  village 
in  this  Territory,  whether  the  same  is  incorporated  or  not,  carry 
ooncealed  upon  his  or  her  person  any  pistol,  bowie-knife,  dagger,  or 
other  deadly  weapon,  shall,  on  conviction  thereof  before  any  justice 
of  the  peace  of  the  proper  county,  be  fined  in  any  sum  not  leas 
than  twenty-five  dollars  nor  more  than  one  hundred  dollars. 

Sao.  2.  The  provisions  of  this  act  shall  not  be  construed  to 
apply  to  sherift,  constables,  or  police  officers. 

&M.  8.     This  act  shall  be  in  force  from  and  after  its  passage. 
[Approved  January  11,  1865.] 
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AN  ACT  adopting  the  common  lair  of  England. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sbo.  1.  That  the  common  law  of  England,  bo  far  as  the  same 
is  applicable  and  of  a  general  nature,  and  not  in  conflict  with 
special  enactments  of  this  Territory,  shall  be  the  law  and  the  rale 
of  decision,  and  shall  be  considered  as  of  fall  force  antil  repealed 
bj  legislative  authority. 

Sec.  2.    This*  act  shall  be  in  force  from  and  after  its  passage. 

[ApproTed  January  11,  1889.] 


AN  ACT  concerning  loat  goods  and  ettraya. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sec.  1.  Any  person  stopping  or  taking  up  any  kind  of  water 
craft  or  timber,  logs  or  lumber,  adrift  upon  any  water-course  within 
or  upon  the  borders  of  this  Territory,  or  lodged  upon  the  shore  or 
bank  thereof,  or  any  stray  beast,  or  finding  any  money  or  personal 
property,  shall  prooeed  forthwith  as  follows : 

Seo.  2.  If  the  property  does  not  exceed  ten  dollars  in  value  he 
shall  put  up  two  written  advertisements,  containing  a  notice  of  the 
finding,  and  description  of  the  property,  in  two  public  places  of 
the  township  where  it  is  found,  and  file  one  such  notice  in  the 
county  clerk's  office ;  and  if  no  owner  appears  within  six  months 
from  advertisement  and  proves  his  property  and  pays  the  reasonable 
charges  the  property  shall  vest  in  the  finder. 

Sbo.  8.  If  the  property  exceeds  ten  dollars,  and  does  not  ex- 
ceed thirty  dollars  in  value,  the  finder  shall,  within  five  days  after 
the  finding,  appear  before  a  justice  of  the  peace  of  the  county,  or 
the  county  clerk,  and  make  a  written  statement,  setting  forth  the 
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and  place  of  the  finding,  and  a  general  description  of  the 
property,  and  the  officer  shall  issue  bis  warrant  appointing  three 
disinterested  persons  to  examine  the  property,  and  to  report  under 
their  hands  an  appraisement  and  an  accurate  description  of  the 
property,  seating  forth  all  marks  that  may  assist  to  identify  the 
same.  The  report  shall  be  sworn  to  by  the  appraisers  and  also  by 
the  finder,  so  far  as  the  state  or  condition  that  the  property  named 
was  in  at  the  time  when  found,  and  that  neither  the  property  nor 
any  mark  on  the  same  has  been  altered  or  defaced  by  him  or  by 
any  other  person  with  his  knowledge  or  consent. 

Sec.  4.  If  the  property  is  appraised  at  more  than  ten  dollars 
in  value,  the  justice  shall  return  the  statement  of  the  finder,  his 
warrant,  and  the  report  of  the  appraisers,  with  the  affidavit,  to  the 
county  clerk,  and  the  county  clerk  shall  enter  them  at  large  in  a 
book  to  be  kept  for  that  purpose,  and  post  a  notice  containing  the 
finder's  statement  and  the  appraisers'  report  on  the  door  of  the 
court  house,  and  the  finder  shall  also  give  such  notice  as  before 
directed.  If  the  property  is  appraised  at  more  than  ten  and  not 
more  than  thirty  dollars,  and  if  no  owner  appear  and  prove  his 
property  and  pay  the  charges  thereon  within  nine  months  from  the 
filing  of  the  papers  with  the  clerk,  the  property  shall  vest  in  the 
finder  on  his  paying  the  costs  of  the  above  proceedings,  and  not 
before. 

Sec.  5.  If  the  appraisement  of  the  property  exceed  thirty  dol- 
lars, in  addition  to  the  notices  above  directed,  the  county  clerk 
shall  publish  for  four  weeks  in  some  newspaper  in  his  county,  or  if 
there  be  none,  then  in  some  other  county  in  the  Territory,  a  notice 
of  the  time  and  place  of  finding,  with  the  finder's  name,  and  a  gen- 
eral description  of  the  property,  and  if  no  owner  appear  and  prove 
his  property  within  twelve  months  from  the  time  the  notices  above 
directed  were  first  published,  the  finder  may  take  the  property,  and 
the  right  thereof  shall  be  vested  in  him  if  he  will  pay  the  expenses 
and  pay  one-half  of  the  appraised  value  out  of  the  original  ap- 
praisement, deducting  the  charges,  into  the  county  treasury. 

Sue.  6.  If  the  finder  does  not  take  the  property  on  the  above 
terms,  the  county  clerk  shall  issue  a  warrant  under  his  hand,  to 
the  sheriff  or  a  constable,  to  sell  the  property  in  the  same  manner 
as  on  execution,  and  having  deducted  the  whole  charges,  to  pay 
one-half  of  the  remainder  into  the  oounty  treasury  and  the  other 
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half  to  the  finder;  but  if  the  owner  appear  before  the  sale  tains 
place,  he  may  still  prore  his  property  and  pay  the  charges  as  above 
provided,  and  the  sale  may  be  adjourned  therefor. 

8sc.  7.  If  the  appraisement  of  property  ezeeed  one  handred 
dollars,  and  the  property  doss  not  consist  of  domestic  animals,  it 
shall  be  kept  two  years  for  the  owner's  appearance,  and  the  sale 
provided  for  in  the  two  preceding  sections  shall  not  take  place  with- 
in that  time. 

8nc.  8.  But  if  the  property  in  any  of  the  cases  above  con- 
templated consist  of  domestic  animals,  and  the  notice  is  given,  or 
the  notice  filed  in  the  office  of  the  county  clerk  after  the  first  day 
of  December,  and  before  the  first  day  of  April,  nine  months  shall 
be  required  to  pass  before  the  proceedings  to  rest  the  property  in 
the  finder,  or  for  a  sale  to  take  place,  shall  be  held. 

Sue.  9.  No  person  is  authorised  to  take  up  straying  animals 
(save  stallions,  jacks,  and  trespassing  animals)  except  in  the  civil 
township  in  which  he  resides,  nor  shall  the  property  in  them  vest 
in  the  finder  before  the  first  day  of  December  if  taken  up  after  the 
last  day  of  March. 

Bbo.  10.  When  money  other  than  for  ooste  is  paid  into  the 
county  treasury  under  any  of  the  preceding  sections  of  this  act, 
the  owner  of  the  property  will  be  entitled  to  the  money  on  making 
claim  thereof  within  six  months  from  the  time  it  is  paid  in  and 
proving  his  right  to  the  satisfaction  of  the  county  clerk. 

Sec  11.  The  certificate  of  the  county  clerk,  the  return  of  the 
sheriff  or  constable,  or  the  affidavit  of  an  indifferent  person  of  the 
giving  of  the  notices  above  required,  accompanied  by  one  of  the 
notices,  or  a  copy  thereof,  and  filed  with  the  clerk,  shall  be  prima 
facie  evidence  of  the  facts  stated  in  the  certificate,  return,  or 
affidavit. 

Sec.  12.  No  property  such  as  above  described  shall  vest  in  the 
finder  unless  he  has  substantially  pursued  the  directions  of  this  act 

Sbc.  18.  If  the  charges  of  the  finder  cannot  be  agreed  upon 
by  him  and  the  county  clerk,  or  when  a  claimant  appears,  by  him 
and  the  finder,  they  shall  be  settled  by  the  county  clerk  or  a  jus- 
tice of  the  peace,  upon  a  case  made  by  the  above  parties,  and  if  the 
finder  refuse  to  make  a  case  he  shall  receive  no  charges,  and  if  the 
owner  refuse  the  clerk  or  justice  shall  decide  without  it. 

Sbo.  14.    If  such  a  case  be  made  between  the  finder  and  the 
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county  clerk,  the  oosts  of  the  case  shall  bo  taken  from  the  proceeds 
of  the  property;  if  between  the  finder  and  the  owner,  each  shall 
pay  one-half  the  costs  which  the  clerk  or  justice  may  demand  be- 
fore adjudication. 

Sec.  15.  If  the  ownership  of  the  property  cannot  be  agreed 
upon  by  the  finder  and  the  claimant,  they  may  make  a  case  before 
the  county  clerk,  or  any  court  of  competent  jurisdiction,  who  may 
hear  and  adjudicate  it;  and  if  either  of  them  refuse  to  make  such 
case,  the  other  may  make  an  affidavit  of  the  facta  which  have  pre- 
viously occurred,  and  the  claimant  shall  also  verify  his  claim  in  his 
affidavit,  and  the  clerk  or  court  may  take  oogniaance  of  and  try  the 
matter  on  the  other  party  having  one  day's  notice,  but  there  shall 
be  no  appeal  from  the  decision.  This  section  does  not  bar  any  other 
remedy  given  by  law. 

6bo.  16.  When  the  property  found  consists  of  more  than  one 
item  or  article  of  property,  the  value  above  spoken  of  as  governing 
the  proceeding  means  their  aggregate  value. 

Sec.  17.  As  a  reward  for  stopping,  taking  up,  and  securing  any 
property  as  aforesaid,  the  finder  shall  be  entitled  to  one  dollar  at 
least,  and  ten  per  cent,  on  the  appraised  value  above  ten  dollars, 
and  his  expenses  in  securing  and  keeping  it;  but  there  shall  be  no 
compensation  allowed  for  keeping  working  animals  taken  up  under 
this  act,  when  used. 

Sao.  18.  The  following  charges  shall  be  allowed,  vis :  To  the 
justice  of  the  peace  or  the  court  for  the  initiatory  proceedings,  two 
dollars ;  to  the  county  clerk,  two  dollars ;  and  when  there  is  an 
advertisement  in  a  newspaper  the  legal  rates  thereof,  two  dollars 
additional  fees  for  printing;  to  the  sheriff  or  constable  the  same 
fees  as  for  similar  services  in  actions  before  justices;  to  each 
appraiser,  three  dollars ;  to  the  justice  or  court  for  deciding  the 
case  concerning  the  charges,  one  dollar,  which  charges,  except  the 
sheriff's  and  constable's  compensation,  shall  be  paid  by  the  finder, 
and  allowed  him  out  of  the  property,  or  be  paid  by  the  owner. 

Sac.  19.  No  person  shall  be  authorized  to  take  up  any  stray 
beast  unless  he  be  a  citisen  and  householder,  unless  he  first  enter 
into  bond  with  sufficient  sureties  to  the  Territory  for  the  use  of  the 
owner  in  doubb  the  amount  of  the  value  of  the  property  proposed 
to  be  taken  up,  to  be  ascertained  by  the  justice  of  the  peace  before 
whom  the  person  wishes  to  post  suck  stray  beast 
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Sec.  20.  Any  person  may  use  an  estray  beast  legally  taken 
up  by  him,  if  he  do  so  with  care  and  moderation,  and  do  not  abase 
or  injure  it,  bat  in  no  case  shall  the  finder  charge  the  owner  any 
compensation  for  the  keeping  of  said  estray  during  the  period  of 
his  so  working  it 

Sec.  21.  If  any  estray  legally  taken  up  get  away  or  die,  with- 
out the  fault  of  the  finder,  be  shall  not  be  liable  for  the  same. 

Sec.  22.  If  any  person  shall  sell  or  dispose  of,  or  take  out  of 
the  Territory,  any  estray  before  the  legal  title  shall  be  vested  in 
him,  he  shall  forfeit  to  the  county  double  the  value  of  such  estray, 
and  upon  conviction  may  be  imprisoned  in  the  county  jail  not 
exceeding  one  year  and  forfeit  to  the  owner  double  the  value  of 
such  property. 

Sue.  23.  If  any  person  unlawfully  take  up  an  estray,  or  take 
up  an  estray  and  fail  to  comply  with  this  act,  or  use  or  work  such 
estray  in  any  manner  contrary  to  this  act,  or  use  or  work  it  before 
having  it  appraised,  or  shall  keep  the  same  more  than  ton  days  out 
of  the  county  at  any  one  time  before  he  acquire  a  title  to  the  same, 
he  shall  forfeit  to  the  county  twenty-five  dollars. 

8ic.  24.  If  any  person  take  up  any  estray,  and  violate  or  fail 
to  comply  with  this  act,  or  abuse  or  injure  such  estray,  the  owner 
may  recover  of  him  double'  the  amount  of  all  injuries  sustained 
with  costs. 

8bc.  25.  This  act  shall  take  effect,  and  be  in  force,  from  and 
after  its  passage  and  approval  by  the  governor. 

[Approved  January  U,  1885.] 


AN  ACT  concerning  the  writ  of  Habeas  Corpus. 

Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  every  person  unlawfully  committed,  detained, 
confined  or  restrained  of  his  liberty,  under  any  pretence  whatever, 
may  prosecute  a  writ  of  habeas  corpus,  to  enquire  into  the  cause  of 
such  imprisonment. 

Sec.  2.    Application  for  such  writ  shall  be  made  by  petition, 


TERRITORY  OF  MONTANA.  861 

signed  either  by  the  party  for  whose  relief  it  is  intended,  or  by 
some  person  in  his  or  her  behalf,  and  shall  specify :  First,  That  the 
person  in  whose  behalf  the  writ  is  applied  for,  is  imprisoned  or 
restrained  of  his  liberty,  the  officer  or  person  by  whom  he  or  she  is 
confined  or  restrained,  and  the  place  where,  naming  all  the  parties, 
if  they  are  known,  or  describing  them  if  they  are  known ;  Second, 
If  the  imprisonment  be  alleged  to  be  illegal,  the  petition  must  also 
state  in  what  the  alleged  illegality  consists ;  Third,  The  petition 
must  be  verified  by  oath  or  affirmation  of  the  party  making  appli- 
cation. 

Sec.  8.  Such  writ  of  habeas  corpus  may  be  granted  by  any 
judge  of  the  supreme  court  or  district  courts  at  any  time,  in  term 
or  vacation. 

Sec.  4.  Any  judge  empowered  to  grant  a  writ  applied  for 
under  this  act,  if  it  appear  that  the  writ  ought  to  issue,  shall  grant 
the  same  without  delay. 

Sec.  5.  Such  writ  shall  be  directed  to  the  officer  or  party 
having  such  prisoner  in  custody  or  under  restraint,  commanding 
him  or  them  (as  the  case  may  be)  to  have  the  body  of  buch  person 
so  imprisoned  or  detained,  as  is  alleged  by  the  petition,  before  the 
judge  shall  direct,  specifying  in  such  writ  the  place  where  the  peti- 
tion will  be  heard ;  to  do  and  receive  what  shall  then  and  there 
be  considered  concerning  such  person,  together  with  the  time  and 
cause  of  his  or  her  detention,  and  Have  then  and  there  such  writ. 

Sec  6.  If  such  writ  be  directed  to  the  sheriff  or  other  ministe- 
rial officer,  it  shall  be  delivered  by  the  clerk  of  the  court  prescribed 
by  the  judge  issuing  said  writ  to  such  officer  without  delay. 

Sec.  7.  If  such  writ  be  directed  to  any  person  other  than  is. 
specified  in  the  last  preceding  section,  the  same  shall  be  delivered. 
to  the  sheriff  or  his  deputy,  and  shall  be  by  him  served  upon  such, 
person,  by  delivering  the  same  to  him  without  delay. 

Sec.  8.  If  the  officer  or  person  to  whom  such  writ  is  directed 
cannot  be  found,  or  shall  refuse  admittance  to  the  officer  or  person, 
serving  or  delivering  such  writ,  the  same  may  be  served  or  delivered 
by  leaving  such  writ  at  the  residence  of  the  officer  or  person  to 
whom  it  is  directed,  or  by  affixing  the  same  on  some  conspicuous 
place  on  the  outside  of  hU  dwelling-house,  or  the  place  where  the 
party  is  confined  or  under  restraint  The  service  of  said  writ  is 
46 
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or  precinct  shall  have  jurisdiction  of  aU  such  reclamation  of  am* 
male,  together  with  the  damages,  expenses  of  keeping  and  posting 
the  same,  when  the  amount  claimed  doea  not  exceed  ene  hundred 
dollars. 

Sec  8.  When  two  or  more  pemons  shall  cultivate  lands  under 
one  inclosure,  neither  of  them  shall  place  or  cause  to  be  placed  any 
animal  on  his,  her,  or  their,  ground,  to  the  injury  of  damage  of 
the  other  or  others,  but  shall  be  liable  for  all  damages  thus  sus- 
tained by  the  other  or  others,  and  if  repeated  after  due  notice  is 
given,  and  for  every  subsequent  repetition,  double  damages,  to  be 
recovered  in  any  court  having  jurisdiction. 

Sec.  4.    This  act  shall  be  in  force  from  and  after  its  passage. 

[ApproTed  January  0, 1865.] 


AN  ACT  creating  the  office  of  District  Attorney,  in  each  of  the  organised  judicial 
diatrioto  of  Montana  Territory. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

.  8kc.  1.  There  shall  be  a  district  attorney  for  each  of  the 
organised  districts  as  now  established  by  law.  They  ahall  hold 
their  offices  for  the  term  of  two  years,  and  until  their  successors 
are  elected  or  appointed  as  required  by  law. 

Sec.  2.  They  ahall  eaeh,  before  entering  upon  the  duties  of 
their  offices,  execute  and  file  with  the  judge  of  their  respective  dis- 
tricts, a  bond,  to  be  approved  by  said  judge,  with  one  or  more 
sureties,  in  the  sum  of  five  thousand  dollars,  conditioned  that  they 
will  well  and  truly  pay  over  all  moneys  collected  by  them  as  each 
district  attorneys,  and  for  the  faithful  performance  of  their  duties ; 
which  bond  shall  be  forwarded,  by  said  judge,  and  filed  in  the  office 
of  the  secretary  of  the  Territory. 

Seo.  3.  They  ahall  be  public  prosecutors  in  their  respective 
districts,  and  shall  sign  all  bills  and  indictments  that  may  be  found 
by  the  grand  jury,  and  prosecute,  on  behalf  of  the  people,  all  pub- 
lic prosecutions,  wherein  the  people  of  this  Territory  are  a  party. 

8xo.  4.    They  shall,  when  required  by  any  member  of  the  grand 
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jory,  give  their  opinion  to  them  on  any  matter  of  law  pertaining  to 
their  duties  as  grand  jurors,  and  shall — when  requested  by  any 
county  or  township  officer — give  to  them,  their  opinion  on  any 
matter  of  law  pertaining  to  their  duties,  without  fee  or  reward. 
They  shall  also  prosecute,  on  behalf  of  the  people,  all  forfeited 
recognisances,  and  shall  receive,  to  their  own  proper  use,  ten  per 
centum  of  all  monies  collected,  and  ten  per  centum  on  all  forfeited 
bonds  and  recognizances,  and  undertakings  wherein  the  people  are 
a  party,  or  -  necessarily  involved  in  the  action. 

Sec.  5.  They  shall  receive  an  annual  salary  of  fifteen  hundred 
dollars,  payable  quarterly,  out  of  the  Territorial  treasury,  out  of  any 
moneys  not  otherwise  appropriated,  upon  an  order  drawn  upon  the 
Territorial  treasurer  by  any  judioial  district  judge  of  their  respective 
districts.  They  shall  be  entitled  to  the  following  fees,  to  wit :  For 
every  conviction  of  felony  where  the  punishment  is  death,  fifty  dol- 
lars; for  every  conviction  of  felony  where  the  punishment  is  other 
than  death,  twenty-five  dollars;  and  for  every  misdemeanor,  the 
sum  of  fifteen  dollars;  payable  out  of  the  county  treasury  where 
the  offence  shall  have  been  committed,  as  other  moneys  are  drawn 
and  paid  out  of  said  treasury. 

Seo.  6.  This  act  to  take  effect,  and  be  in  force,  from  and  after 
its  approval  by  the  governor. 

[Approved  January  10, 1865.] 


AN  ACT  designating  the  time  for  holding  a  term  of  the  district  oourt  in  Madison 

county. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sue.  1.  That  the  first  term  of  the  district  court  for  the  county 
of  Madison  for  the  present  year  shall  commence  on  the  second  Mon- 
day in  March  next,  instead  of  the  first  Monday  in  February,  as 
designated  by  the  governor's  proclamation,  and  at  such  other  times 
as  may  hereafter  be  prescribed  by  law. 

Sec.  2.  All  writs  and  other  process  heretofore  returnable  to  the 
45 
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from  any  court  in  the  Territory,  or  judge  or  officer  thereof,  such 
prisoner  may  be  discharged  in  any  of  the  following  cases,  subject 
to  the  restrictions  of  the  last  preceding  section :  First,  When  the 
jurisdiction  of  such  court  or  officer  has  been  exceeded;  Second, 
When  the  imprisonment  was  at  first  lawful,  yet  by  some  act,  omis- 
sion, or  event,  which  has  taken  place  afterwards,  the  party  has 
become  entitled  to  be  discharged ;  Third,  When  the  process  is  de- 
fective in  some  matter  of  substance  required  by  law,  rendering 
such  process  void ;  Fourth,  When  the  process,  though  proper  in 
form,  has  been  in  a  case  not  allowed  by  law ;  Fifth,  When  the 
person  having  the  custody  of  the  prisoner  is  not  the  person  allowed 
by  law  to  detain  him;  Sixth,  Where  the  imprisonment  is  not 
authorized  by  any  judgment,  order,  or  decree  of  any  court,  nor  by  any 
provision  of  law ;  Seventh,  Where  a  party  is  committed  on  a  crim- 
inal charge,  without  reasonable  or  probable  cause. 

Sec.  21.  If  any  person  be  committed  to  prison,  or  he  be  in 
custody  of  any  officer,  on  any  criminal  charge,  by  virtue  of  any 
warrant  or  commitment  of  a  justice  of  the  peace,  such  person  shall 
not  be  discharged  from  such  imprisonment  or  custody  on  the 
grounds  of  any  defect  of  form  in  such  warrant  or  commitment. 

Sec.  22.  If  it  shall  appear  to  the  judge  by  affidavit,  or  upon 
the  hearing  of  the  matter,  or  otherwise  upon  the  implication  of  the 
process  or  warrant  of  commitment,  and  such  other  papers  in  the 
proceedings  as  may  be  shown  to  such  judge,  that  the  party  is  guilty 
of  criminal  offence,  or  ought  to  be  discharged,  such  judge,  although 
the  charge  be  defectively  or  insubstantial ly  set  forth  in  such  pro- 
cess or  warrant  of  commitment,  shall  cause  the  complainant  or  other 
necessary  witnesses  to  be  subpoenaed  to  attend  at  such  time  as  shall 
be  ordered,  to  testify  before  such  judge ;  and  upon  the  examination 
he  shall  discharge  such  prisoner,  or  let  him  or  her  to  bail  (if  the 
offence  be  bailable),  or  recommit  him  or  her  to  custody,  as  may  be 
just  and  legal. 

Sec  23.  Whenever  any  person  may  be  imprisoned  or  detained 
in  custody  on  any  criminal  charge  for  want  of  bail,  such  person 
shall  be  entitled  to  a  writ  of  habeas  corpus,  for  the  purpose  of  giv- 
ing bail,  upon  avering  that  fact  in  his  petition,  without  alleging 
that  he  or  she  is  illegally  confined. 

Sec.  24.  Any  judge  before  whom  any  person  who  has  been 
committed  on  a  criminal  charge  shall  be  brought  on  a  writ  of  habeas 


TERRITORY  OF  MONTANA.  365 

corpus,  if  the  same  be  bailable,  may  take  a  recognizance  from  such 
person,  as  in  other  cases,  and  shall  file  the  same  in  the  proper  court 
without  delay. 

Sec.  25.  If  any  person  brought  before  the  judge  on  return  of 
the  writ  be  not  entitled  to  his  or  her  discharge,  and  be  not  bailed, 
where  such  bail  is  allowable,  such  judge  shall  remand  him  or  her 
to  custody,  or  place  him  or  her  under  the  restraint  from  which  he 
or  she  was  taken,  if  the  person  under  wjiose  custody  or  restraint  he 
or  she  was  be  legally  entitled  thereto. 

Sec.  26.  In  cases  where  any  party  is  held  under  illegal  re- 
straint or  custody,  or  any  other  person  is  entitled  to  the  restraint 
or  custody  of  such  party,  such  judge  may  order  such  party  to  be 
committed  to  the  restraint  or  custody  of  such  person  as  is  by  law 
entitled  thereto. 

Sec.  27.  Until  judgment  be  given  on  the  return,  the  judge 
before  whota  any  party  may  be  brought  on  such  writ  may  commit 
him  or  her  to  the  custody  of  the  sheriff  of  the  county,  or  place  him 
or  her  in  such  care  or  under  such  custody  as  his  or  her  age  or  cir- 
cumstances may  require. 

Sec.  28.  No  writ  of  habeas  corpus  shall  be  disobeyed  for  de- 
fect of  form  if  it  sufficiently  appear  therefrom  in  whose  custody  or 
under  whose  restraint  the  party  imprisoned  or  restrained  is,  the 
officer  or  person  detaining  him  or  her,  and  the  judge  before  whom 
he  or  she  is  brought. 

Sec.  29.  No  person  who  has  been  discharged  by  the  order  of 
the  judge  upon  a  writ  of  habeas  corpus,  issued  pursuant  to  the 
provisions  of  this  act,  shall  be  again  imprisoned,  restrained,  or  kept 
in  custody,  for  the  same  cause,  except  in  the  following  cases :  First, 
If  he  or  she  shall  have  been  discharged  from  custody,  on  a  criminal 
charge,  and  be  afterwards  committed  for  the  same  offence  by  legal 
order  or  process.  Second,  If  after  a  discharge  for  defect  of  proof, 
or  for  any  defect  of  the  prooess,  warrant,  or  commitment  itr  »  crim- 
inal case,  the  prisoner  may  be  again  arrested,  on  sufficient  proof, 
and  committed  by  legal  process  for  the  same  offence. 

Stec.  80.  Whenever  it  shall  appear  by  satisfactory  proof,  by 
affidavit,  to  any  judge  authorized  by  law  to  grant  a  writ  of  habeas 
corpus,  that  any  one  is  illegally  held  in  custody,  confinement,  or 
restraint,  and  that  there  is  good  reason  to  believe  that  such  person 
will  be  carried  out  of  the  jurisdiction  of  the  judge  before  whom 
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the  application  is  made,  or  will  suffer  some  irreparable  injury  be- 
fore compliance  with  the  writ  of  habeas  corpus  can  be  enforced, 
said  judge  may  cause  a  warrant  to  be  issued,  reciting  the  facts,  and 
directed  to  the  sheriff,  or  any  constable  of  the  county,  commanding 
such  officer  to  take  such  person  thus  held  in  custody,  confinement, 
or  restraint,  and  bring  him  or  them  forthwith  before  such  judge  to 
be  dealt  with  according  to  law. 

Sec.  81.  Such  judge  may  also,  if  the  same  be  deemed  neces- 
sary, insert  in  such  warrant  a  command  lor  the  apprehension  of  the 
person  charged  with  such  illegal  detention  and  restraint. 

Sec.  32.  The  officer  to  whom  such  warrant  is  delivered  shall 
execute  the  same  by  bringing  the  person  or  persons  therein  named 
before  the  judge  who  may  have  directed  the  issuing  of  such  war- 
rant. 

Sec.  83.  The  person  alleged  to  have  such  party  under  illegal 
confinement  or  restraint  may  make  return  to  such  warrant  as  in 
case  of  a  writ  of  habeas  corpus,  and  the  same  may  be  denied,  and 
like  allegations,  proofs,  and  trial  be  had  thereon  as  upon  the  return 
to  a  writ  of  habeas  corpus. 

Sec.  84.  If  such  party  be  held  under  illegal  restraint  or  cus- 
tody he  or  she  shall  be  discharged,  and  if  not,  he  or  she  shall  be 
restored  to  the  custody  of  the  person  entitled  thereto,  or  left  at 
liberty,  as  the  case  may  require. 

Ssc.  85.  All  writs,  warrants,  processes,  and  subpoenas,  author- 
ized by  the  provisions  of  this  act,  shall  be  issued  by  the  clerk  of 
the  court,  and  (except  subpoenas)  sealed  with  the  seal  of  the  court, 
and  shall  be  served  and  returned  forthwith,  unless  the  judge  shall 
specify  a  particular  time  for  any  such  return. 

Sec  36.  If  any  judge,  after  a  proper  application  is  made, 
shall  refuse  to  grant  an  order  for  a  writ  of  habeas  corpus,  or  if  the 
officer  or  person  to  whom  such  writ  is  direoted  shall  rofuso  obedi- 
ence to  Um>  command  thereof,  he  or  they  shall  forfeit  and  pay  to 
the  person  agrieved  a  sum  not  exceeding  five  thousand  dollars,  to 
be  recovered  by  an  action  of  debt  in  any  court  having  cognizance 
thereof. 

Sec.  37.  Any  person  having  in  his  custody,  or  under  his  re- 
straint or  power,  any  person  for  whose  relief  a  writ  of  habeas  cor- 
pus shall  have  been  duly  issued,  pursuant  to  the  provisions  of  this 
act,  who  with  the  intent  to  elude  the  service  of  such  writ,  or  to 
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avoid  the  effect  thereof,  shall  transfer  such  person  to  the  custody  of 
another,  or  shall  place  him  or  her  under  the  power  or  control  of 
another,  or  shall  conceal  or  exchange  the  place  of  his  or  her  con- 
finement or  restraint,  or  shall  remove  him  or  her  without  the  juris- 
diction of  such  judge,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  in  a  sum  not  exceeding 
five  thousand  dollars  nor  less  than  one  thousand  dollars. 

Sec.  88.  Every  person  who  shall  knowingly  aid  or  assist  in  the 
commission  of  any  offence  specified  in  the  last  preceding  section, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  punished  as  in  the 
last  preceding  section. 

Sec.  89.  Every  person  convicted  of  any  offence  under  the  pro- 
visions of  the  last  preceding  section,  in  addition  to  the  punishment 
therein  mentioned,  may  also  be  imprisoned  in  the  county  jail  for  a 
term  not  exceeding  one  year. 

Sec.  40.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage 

[Approved  January  11, 18G5] 


AN  ACT  to  protect  and  regulate  the  irrigation  of  Und  in  Montana  Territory. 

Be  it  enacted  by  the    Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sec.  1.  That  all  persons  who  claim,  own,  or  hold  a  possessory 
right  or  title  to  any  land,  or  parcel  of  land,  within  the  boundary  of 
Montana  Territory,  as  defined  in  the  organic  act  of  this  Territory, 
when  those  claims  are  on  the  bank,  margin,  or  neighborhood  of  any 
stream  of  water,  creek,  or  river,  shall  be  entitled  to  the  use  of  the 
water  of  said  stream,  creek,  or  river  for  the  purpose  of  irrigation, 
and  making  said  claim  available  to  the  full  extent  of  the  soil  for 
agricultural  purposes. 

Sec  2.  That  when  any  person  owning  claims  in  such  locality 
has  not  sufficient  length  of  area  exposed  to  said  stream  in  order  to 
obtain  a  sufficient  fall  of  water  necessary  to  irrigate  his  land,  or 
that  his  farm  or  land  used  by  him  for  agricultural  purposes  is  too 
far  removed  from  said  stream,  and  that  he  has  no  water  facilities  on 
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those  lands,  be  shall  be  entitled  to  a  right  of  way  through  the 
farms  or  tracts  of  land  whioh  lie  between  him  and  said  stream,  or 
the  farms  cr  tracts  of  land  which  lie  above  and  below  him  on  said 
stream,  for  the  purposes  as  hereinbefore  stated. 

Sec.  S.  That  such  right  of  way  shall  extend  only  to  a  ditch, 
dyke,  or  cutting  sufficient  for  the  purposes  required. 

Sec.  4.  That  in  case  the  volume  of  water  in  said  stream  or 
river  shall  not  be  sufficient  to  supply  the  continual  wants  of  the 
entire  country  through  which  it  passes,  then  the  nearest  justice  of 
the  peace  shall  appoint  three  commissioners,  as  hereinafter  provided, 
whose  duty  it  shall  be  to  apportion,  in  a  just  and  equitable  propor- 
tion, a  certain  amount  of  said  water,  upon  certain  alternate  weekly 
days,  to  different  localities,  as  they  may  in  their  judgment  think 
best  for  the  interest  of  all  parties  concerned,  and  with  a  due  regard 
to  the  legal  rights 'of  all. 

Sec.  5.  That  upon  the  refusal  of  owners  of  tracts  of  land  or 
lands  through  which  said  ditch  is  proposed  to  run  to  allow  of  its 
passage  through  their  property,  it  shall  be  proper  for  any  justice  of 
the  peace,  upon  application  being  made,  and  proper  notice  being 
given  to  parties,  as  in  other  cases  of  litigation  under  the  jurisdic- 
tion of  a  justice  of  the  peace,  to  appoint  three  commissioners  or 
reviewers,  composed  of  disinterested  claim  holders  within  the  town- 
ships, who  shall  proceed  to  view  the  premises,  taking  into  consid- 
eration the  necessities  and  rights  of  both  parties,  also  the  size  of 
the  cutting. 

Sec.  6.  That  if  the  commissioners  thus  appointed  shall  think 
proper,  they  shall  proceed  to  assess  any  damage  which  said  ditch 
may  cause  to  the  owner  of  the  lands  through  which  it  passes,  tak- 
ing also  into  consideration  any  advantage  which  he  may  derive  from 
said  ditch. 

Sec.  7.  That  said  assessment,  upon  its  proper  returns,  sworn 
to  and  properly  certified,  the  justice  of  the  peace  shall  proceed  to 
render  his  judgment,  based  upon  the  assessment  of  the  commis- 
sioners, as  he  would  do  in  any  action  of  debt  which  may  come 
under  his  jurisdiction,  and  subject  to  the  like  mode  of  execution 
and  enforcement.  In  case  the  damage  shall  exceed  the  jurisdiction 
of  the  justice  of  the  peace,  the  commissioners  shall  report  to  the 
probate  judge  of  the  county,  who  shall  proceed  in  the  same  manner 
as  required  of  the  justice  of  the  peace. 
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Sec.  8.  That  all  persons  on  the  margin,  brink,  neighborhood, 
or  precinct  of  any  stream  of  water,  shall  have  the  right  and  power 
to  place  upon  the  bank  of  said  stream  a  wheel,  or  other  machine, 
for  the  purpose  of  raising  water  to  the  level  required  for  purposes 
of  irrigation,  and  that  the  right  of  way  shall  not  be  refused  by  the 
owners  of  any  tract  of  land  upon  which  it  is  required,  subject  to  the 
like  regulation  as  required  for  ditches,  and  laid  down  in  the  pre- 
ceding sections. 

Sec.  9.  That  the  said  commissioners,  as  provided  for  in  section 
five,  shall  be  allowed  two  dollars  each  per  day  for  their  services. 

Sec.  10.  That  the  provisions  of  the  sections  of  this  act  shall 
not  conflict  with  any  rights  of  mills  or  millmen,  or  interfere  with 
any  milldam,  race,  or  water  course  which  already  exists. 

Sec.  11.  That  the  provisions  of  this  act  shall  also  entail  upon 
the  parties  using  water  as  provided  above,  the  careful  management 
and  control  of  said  water,  that  in  their  waste  they  sha)l  not  injure 
any  one,  and  if  so  injured,  damages  shall  be  assessed  as  herein- 
before provided. 

Sec.  12.  That  this  act  to  take  effect  from  and  after  its  passage. 
[Approred  January  12, 1865.] 


AN  ACT  to  exempt  the  property  of  married  women  from  execution  in  certain 


Be  it  enacted  by  the  Legislative   Assembly  of  the   Territory 

of  Montana: 

Sec  1.  That  the  property  owned  by  any  married  woman  be- 
fore her  marriage,  and  that  which  she  may  acquire  after  her  mar- 
riage, by  descent,  gift,  grant,  devise,  or  otherwise,  and  the  increase, 
use,  and  profits  thereof,  shall  be  exempt  from  all  debts  and  liabili- 
ties of  the  husband,  unless  for  necessary  articles  procured  for  the 
use  and  benefit  of  herself  and  ber  children  under  the  age  of  eigh- 
teen years :  Provided,  however,  That  the  provisions  of  this  act 
shall  extend  only  to  such  property  as  shall  be  mentioned  in  a  list 
of  the  property  of  such  married  woman  as  is  on  record  in  the  office 
47 
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of  the  register  of  deeds  of  the  county  in  which  such  married  woman 
resides. 

Sec.  2.    This  act  to  take  effect  and  be  in  force  from  and  after  its 
passage. 

[Approred  January  13, 1865.] 


AN  ACT  concerning  Attorneys  and  Counsellors  at  Law. 


Be  it  enacted  by  the  Legislative  Assembly  of  the   Tcrritord 

of  Montana: 

Sec.  1.  No  person  shall  be  permitted  to  practice  as  an  attorney 
and  counsellor  at  law,  or  to  commence,  conduct  or  defend  any 
action,  suit  or  plaint,  in  which  he  is  not  a  party  concerned  in  any 
court  of  record  within  this  Territory,  either  by  using  or  subscribing 
hjs  own  name,  or  the  name  of  any  other  person,  without  previously 
having  obtained  a  license  for  that  purpose  from  some  two  of  the  jus- 
tices of  the  supreme  court,  which  license  shall  constitute  the  person 
receiving  the  same  an  attorney  and  counsellor  at  law,  and  shall 
authorize  him  to  appear  in  all  the  courts  of  record  within  this  Ter- 
ritory, and  there  to  practise  as  an  attorney  and  counsellor  at  law, 
according  to  the  laws  and  customs  thereof,  for  and  during  his  good 
behavior  in.  said  practice,  and  to  demand  and  to  receive  all  such 
fees  as  an  attorney  and  counsellor  at  law  in  this  Territory. 

Sec.  2.  No  person  shall  be  entitled  to  receive  license  as  afore- 
said until  he  shall  have  obtained  a  certificate  from  the  court  of 
some  county,  of  his  good  moral  character,  also  a  certificate  from 
one  or  more  reputable  counsellors  at  law,  that  he  has  been  engaged 
in  the  study  of  law  for  two  successive  years  prior  to  the  making  of 
such  application. 

Sec.  8.  It  shall  be  the  duty  of  the  supreme  court  to  appoint  a 
standing  committee  of  three  attorneys  at  law  for  each  judicial  dis- 
trict of  this  Territory,  whose  duty  it  shall  be  to  examine  all  appli- 
cants for  license  as  aforesaid,  and  if  upon  such  examination  a  major- 
ity of  such  committee  shall  deem  the  applicant  qualified  to  practise 
as  an  attorney  and  counsellor  at  law  in  the  courts  of  this  Territory, 
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they  shall  sign  a  certificate  to  that  effect,  and  transmit  the  same  to 
the  clerk  of  the  supreme  court. 

Sso.  4.  It  shall  be  the  duty  of  the  clerk  of  the  supreme  court 
to  make  out  and  keep  a  roll  or  record,  stating  at  the  head  or  com- 
mencement thereof,  that  the  persons  whose  names  are  therein  writ- 
ten, have  been  regularly  licensed  and  admitted  \o  practise  as  attor- 
neys and  counsellors  at  law  within  this  Territory,  and  that  they 
have  duly  taken  the  oath  to  support  the  Constitution  of  the  United 
States  and  the  Organic  Act  of  this  Territory,  and  also  the  oath  of 
office  prescribed  by  law,  which  shall  be  certified  and  endorsed  on 
said  license. 

Sec.  5.  And  no  person  whose  name  is  not  subscribed  to,  or 
written  on  the  said  roll  with  the  day  and  the  year  when  the  same 
was  subscribed  thereto,  or  written  thereon,  shallbe  suffered,  or  ad- 
mitted to  practise  as  an  attorney  or  counsellor  at  law  within  this 
Territory,  under  the  penalty  hereinafter  mentioned,  anything  in 
this  act  to  the  contrary  notwithstanding ;  and  the  justices  of  the 
supreme  court  in  open  court,  shall  have  power,  at  their  discretion, 
to  erase  the  name  of  any  attorney  or  counsellor  at  law  from  the 
roll  for  mal-conduct  in  his  profession. 

Sec.  6.  In  all  cases  where  an  attorney  of  any  court  of  this 
Territory,  or  solicitor  in  chancery,  shall  have  received,  or  may 
hereafter  receive,  in  his  said  office  of  attorney,  or  solicitor,  in  the 
course  of  collection  or  settlement,  any  money  or  other  property 
belonging  to  any  client,  and  shall  upon  demand  made,  and  a  tender 
of  his  reasonable  fees  and  expenses,  refuse  or  neglect  to  pay  over  or 
deliver  the  same  to  the  said  client,  or  to  any  person  duly  authorized 
to  receive  the  same,  it  shall  be  lawful  for  any  person  interested  to 
apply  to  the  supreme  court  of  this  Territory,  for  a  rule -upon  the 
said  attorney  or  solicitor  to  show  cause  at  a  time  to  be  fixed  by  the 
said  court,  why  the  name  of  said  attorney  or  solicitor  should  not  be 
stricken  from  the  roll,  a  copy  of  which  rule  shall  be  duly  served  on 
said  attorney  or  solicitor  at  least  ten  days  previous  to  the  day  upon 
which  said  rule  shall  be  made  returnable ;  and  if  upon  said  rule  it 
shall  be  made  to  appear  to  the  said  court  that  such  attorney  or  solic- 
itor has  improperly  neglected  or  refused  to  pay  over  or  deliver  said 
money  or  property  so  demanded  as  aforesaid,  it  shall  be  the  duty  of 
said  court  to  direct  that  the  name  of  said  attorney  or  solicitor  be 
stricken  from  the  roll  of  attorneys  in  said  court. 
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Sec.  7.  Every  attorney,  before  his  name  is  stricken  off  the  roll, 
shall  receive  a  written  notice  from  the  clerk  of  the  supreme  court, 
stating  distinctly  the  grounds  of  complaint,  or  the  charges  exhibited 
agaiost  him,  and  he  shall,  after  such  notice,  be  heard  in  his  defence, 
and  allowed  reasonable  time  to  collect  and  prepare  testimony  for  his 
justification ;  and  any  attorney  whose  name  shall  at  any  time  be 
stricken  from  the  roll  by  order  of  the  court,  in  the  manner  afore- 
said, shall  be  considered  as  though  bis  name  had  never  been  written 
thereon,  until  such  time  as  the  said  justice,  in  open  court,  shall 
authorize  him  to  sign  or  subscribe  the  same.. 

Sec.  8.  All  attorneys  or  counsellors  at  law,  judges,  clerks  and 
sheriffs,  and  other  officers  of  the  several  courts  within  this  Terri- 
tory, shall  be  liable  to  be  arrested  and  held  to  bail,  and  shall  be 
subject  to  the  same  legal  process,  and  may,  in  all  respects,  be  pros- 
ecuted and  proceeded  against  in  the  same  court  and  in  the  same 
manner  as  other  persons  are,  any  law,  usage  or  custom  to  the 
contrary  notwithstanding:  Provided,  nevertheless,  said  judge, 
counsellors  and  attorneys  of  said  court,  shall  be  privileged  from 
arrest  while  attending  courts,  and  while  going  to  and  returning  from 
court. 

Sec.  9.  Any  person  producing  a  license  or  other  satisfactory 
voucher  proving  that  he  hath  been  regularly  admitted  an  attorney 
at  law  in  any  court  of  record  within  the  United  States,  that  he  is 
of  good  moral  character,  may  be  licensed  and  permitted  to  practice 
as  a  counsellor  and  attorney  at  law  in  any  court  in  this  Territory 
without  examination. 

Sec.  10.  If  any  person  not  licensed  as  aforesaid  shall  receive 
any  money,  or  any  species  of  property  as  fee  or  compensation  for 
services  tendered  or  to  be  rendered  by  him  as  attorney  or  counsellor 
at  law  within  this  Territory,  all  money  so  received  by  him  shall  be 
considered  as  money  received  to  the  use  of  the  person  paying  the 
same,  and  may  be  recovered  back  with  costs  of  suit,  by  an  action 
for  money  had  and  received,  and  all  property  conveyed  or  deliv- 
ered for  the  purpose  aforesaid,  or  the  value  thereof,  may  be  recov- 
ered back  with  costs  of  suit  by  the  person  conveying  or  delivering 
the  same,  by  action  of  detenue  or  trover  and  conversion,  and  the 
person  receiving  such  money  or  property  shall  forfeit  threefold  the 
amount  or  value  thereof,  to  be  recovered  with  costs  of  suit  before 
any  magistrate,  if  within  a  magistrate's  jurisdiction,  but  if  not  in 
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any  court  of  record  within  the  Territory,  by  action  of  debt  qui-tam, 
the  one-half  to  the  use  of  the  person  who  shall  sue  for  and  recover 
the  same,  and  the  other  half  to  the  use  of  the  county  in  which  such 
suit  shall  be  brought,  and  if  any  person  shall  sign  or  cause  to  be 
signed  the  name  of  any  attorney,  or  either  of  the  judges  of  the 
supreme  court,  to  any  certificate  or  license  provided  for  in  this  act, 
with  an  intent  to  deceive  such  person,  shall  be  deemed  guilty  of 
forgery,  and  shall  be  prosecuted  and  punished  accordingly. 

Sec.  11.  Plaintiff  shall  have  the  liberty  of  prosecuting,  and 
defendant  shall  have  the  privilege  of  defending  in  their  proper  per- 
sons, and  nothing  herein  contained  shall  be  so  construed  as  to  affect 
any  person  heretofore  admitted  to  the  degree  of  attorney  or  coun- 
sellor at  law  in  this  Territory,  so  as  to  subject  them  to  further 
examination,  or  to  make  it  necessary  for  them  to  renew  their 
license. 

Sec.  12.  Whenever  any  counsellor  at  law  residing  in  any  of 
the  adjacent  States  or  Territories,  may  have  any  business  in  any  of 
the  courts  of  this  Territory,  he  may  be  admitted  on  motion  for  the 
purpose  of  transacting  such  business  and  none  other. 

Sec.  13.  All  public  officers,  sheriff),  coroners,  jailors,  consta- 
bles, or  other  officers  or  persons,  having*in  custody  any  person  com- 
mitted, imprisoned,  or  restrained  of  his  liberty,  for  any  alleged 
cause  whatever,  shall  admit  any  practising  attorney  at  law  in  this 
Territory  whom  such  person  restrained  of  his  liberty  may  desire  to 
see  or  consult,  to  see  and  consult  such  person  so  imprisoned  alone 
and  in  private,  at  the  jail,  or  other  place  of  custody.  Any  officer 
violating  this  provision  shall  forfeit  and  pay  one  hundred  dollars  to 
the  person  aggrieved,  to  be  recovered  by  action  of  debt  in  any 
court  of  competent  jurisdiction. 

Sec.  14.  No  attorney  or  counsellor  at  law  or  solicitor  in  chan- 
cery shall  become  security  in  any  bond  or  recognizance  of  any 
sheriff,  constable,  or  coroner,  or  in  any  bond  or  recognizance  for  the 
appearance  of  any  person  or  persons  charged  with  any  public 
offence,  or  upon  any  bond  or  recognizance  authorized  by  any  statute 
to  bo  taken  for  the  payment  of  any  sum  of  money  into  court  in  de- 
fault of  the  principal,  without  the  consent  of  the  judge  of  the 
district  court  first  had,  approving  said  security. 

Sec.  15.  All  attorneys  and  counsellors  at  law  shall  have  a  lien 
upon  any  money  in  their  hands,  or  upon  any  judgment  they  may 
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from  any  court  in  the  Territory,  or  judge  or  officer  thereof,  such 
prisoner  may  be  discharged  in  any  of  the  following  cases,  subject 
to  the  restrictions  of  the  last  preceding  section :  First,  When  the 
jurisdiction  of  such  court  or  officer  has  been  exceeded;  Second, 
When  the  imprisonment  was  at  first  lawful,  yet  by  some  act,  omis- 
sion, or  event,  which  has  taken  place  afterwards,  the  party  has 
become  entitled  to  be  discharged ;  Third,  When  the  process  is  de- 
fective in  some  matter  of  substance  required  by  law,  rendering 
such  process  void ;  Fourth,  When  the  process,  though  proper  in 
form,  has  been  in  a  case  not  allowed  by  law ;  Fifth,  When  the 
person  having  the  custody  of  the  prisoner  is  not  the  person  allowed 
by  law  to  detain  him;  Sixth,  Where  the  imprisonment  is  not 
authorized  by  any  judgment,  order,  or  decree  of  any  court,  nor  by  any 
provision  of  law ;  Seventh,  Where  a  party  is  committed  on  a  crim- 
inal charge,  without  reasonable  or  probable  cause. 

Sec.  21.  If  any  person  be  committed  to  prison,  or  he  be  in 
custody  of  any  officer,  on  any  criminal  charge,  by  virtue  of  any 
warrant  or  commitment  of  a  justice  of  the  peace,  such  person  shall 
not  be  discharged  from  such  imprisonment  or  custody  on  the 
grounds  of  any  defect  of  form  in  such  warrant  or  commitment. 

Sec.  22.  If  it  shall  appear  to  the  judge  by  affidavit,  or  upon 
the  hearing  of  the  matter,  or  otherwise  upon  the  implication  of  the 
process  or  warrant  of  commitment,  and  such  other  papers  in  the 
proceedings  as  may  be  shown  to  such  judge,  that  the  party  is  guilty 
of  criminal  offence,  or  ought  to  be  discharged,  such  judge,  although 
the  charge  be  defectively  or  insubstantial ly  set  forth  in  such  pro- 
cess or  warrant  of  commitment,  shall  cause  the  complainant  or  other 
necessary  witnesses  to  be  subpoenaed  to  attend  at  such  time  as  shall 
be  ordered,  to  testify  before  such  judge;  and  upon  the  examination 
he  shall  discharge  such  prisoner,  or  let  him  or  her  to  bail  (if  the 
offence  be  bailable),  or  recommit  him  or  her  to  custody,  as  may  be 
just  and  legal. 

Sec  23.  Whenever  any  person  may  be  imprisoned  or  detained 
in  custody  on  any  criminal  charge  for  want  of  bail,  such  person 
shall  be  entitled  to  a  writ  of  habeas  corpus,  for  the  purpose  of  giv- 
ing bail,  upon  avering  that  fact  in  his  petition,  without  alleging 
that  he  or  she  is  illegally  confined. 

Sec.  24.  Any  judge  before  whom  any  person  who  has  been 
committed  on  a  criminal  charge  shall  be  brought  on  a  writ  of  habeas 
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corpus,  if  tbe  same  be  bailable,  may  take  a  recognizance  from  such 
person,  as  in  otber  cases,  and  shall  file  the  same  in  the  proper  court 
without  delay. 

Sec.  25.  If  any  person  brought  before  the  judge  on  return  of 
the  writ  be  not  entitled  to  his  or  her  discharge,  and  be  not  bailed, 
where  such  bail  is  allowable,  such  judge  shall  remand  him  or  her 
to  custody,  or  place  him  or  her  under  the  restraint  from  which  he 
or  she  was  taken,  if  the  person  under  wfiose  custody  or  restraint  he 
or  she  was  be  legally  entitled  thereto. 

Sec.  26.  In  cases  where  any  party  is  held  under  illegal  re- 
straint or  custody,  or  any  other  person  is  entitled  to  the  restraint 
or  custody  of  such  party,  such  judge  may  order  such  party  to  be 
committed  to  the  restraint  or  custody  of  such  person  as  is  by  law 
entitled  thereto. 

Sec.  27.  Until  judgment  be  given  on  the  return,  the  judge 
before  whota  any  party  may  be  brought  on  such  writ  may  commit 
him  or  her  to  the  custody  of  the  sheriff  of  the  county,  or  place  him 
or  her  in  such  care  or  under  such  custody  as  his  or  her  age  or  cir- 
cumstances may  require. 

Sec.  28.  No  writ  of  habeas  corpus  shall  be  disobeyed  for  de- 
fect of  form  if  it  sufficiently  appear  therefrom  in  whose  custody  or 
under  whose  restraint  the  party  imprisoned  or  restrained  is,  the 
officer  or  person  detaining  him  or  her,  and  the  judge  before  whom 
he  or  she  is  brought. 

Sec.  29.  No  person  who  has  been  discharged  by  the  order  of 
tbe  judge  upon  a  writ  of  habeas  corpus,  issued  pursuant  to  the 
provisions  of  this  act,  shall  be  again  imprisoned,  restrained,  or  kept 
in  custody,  for  the  same  cause,  except  in  the  following  cases :  First, 
If  he  or  she  shall  have  been  discharged  from  custody,  on  a  criminal 
charge,  and  be  afterwards  committed  for  the  same  offence  by  legal 
order  or  process.  Second,  If  after  a  discharge  for  defect  of  proof, 
or  for  any  defect  of  the  process,  warrant,  or  commitment  hr  n  crim- 
inal case,  the  prisoner  may  be  again  arrested,  on  sufficient  proof, 
and  committed  by  legal  process  for  the  same  offence. 

Sfec.  30.  Whenever  it  shall  appear  by  satisfactory  proof,  by 
affidavit,  to  any  judge  authorized  by  law  to  grant  a  writ  of  habeas 
corpus,  that  any  one  is  illegally  held  in  custody,  confinement,  or 
restraint,  and  that  there  is  good  reason  to  believe  that  such  person 
will  be  carried  out  of  the  jurisdiction  of  the  judge  before  whom 
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the  application  is  made,  or  will  suffer  some  irreparable  injury  be- 
fore compliance  with  the  writ  of  habeas  corpus  can  be  enforced, 
said  judge  may  cause  a  warrant  to  be  issued,  reciting  the  facts,  and 
directed  to  the  sheriff,  or  any  constable  of  the  county,  commanding 
such  officer  to  take  such  person  thus  held  in  custody,  confinement, 
or  restraint,  and  bring  him  or  them  forthwith  before  such  judge  to 
be  dealt  with  according  to  law. 

Sec.  81.  Such  judge  may  also,  if  the  same  be  deemed  neces- 
sary, insert  in  such  warrant  a  command  for  the  apprehension  of  the 
person  charged  with  such  illegal  detention  and  restraint. 

Skc.  32.  The  officer  to  whom  such  warrant  is  delivered  shall 
execute  the  same  by  bringing  the  person  or  persons  therein  named 
before  the  judge  who  may  have  directed  the  issuing  of  such  war- 
rant. 

Sac.  83.  The  person  alleged  to  have  such  party  under  illegal 
confinement  or  restraint  may  make  return  to  such  warrant  as  in 
case  of  a  writ  of  habeas  corpus,  and  the  same  may  be  denied,  and 
like  allegations,  proofs,  and  trial  be  had  thereon  as  upon  the  return 
to  a  writ  of  habeas  corpus. 

Sec.  84.  If  such  party  be  held  under  illegal  restraint  or  cus- 
tody he  or  she  shall  be  discharged,  and  if  not,  he  or  she  shall  be 
restored  to  the  custody  of  the  person  entitled  thereto,  or  left  at 
liberty,  as  the  case  may  require. 

Ssc.  85.  All  writs,  warrants,  processes,  and  subpoenas,  author- 
ized by  the  provisions  of  this  act,  shall  be  issued  by  the  clerk  of 
the  court,  and  (except  subpoenas)  sealed  with  the  seal  of  the  court, 
and  shall  be  served  and  returned  forthwith,  unless  the  judge  shall 
specify  a  particular  time  for  any  such  return. 

Seo.  36.  If  any  judge,  after  a  proper  application  is  made, 
shall  refuse  to  grant  an  order  for  a  writ  of  habeas  corpus,  or  if  the 
officer  or  person  to  whom  such  writ  is  direoted  shall  rofueo  obedi- 
ence to  tho  command  thereof,  he  or  they  shall  forfeit  and  pay  to 
the  person  agrieved  a  sum  not  exceeding  five  thousand  dollars,  to 
be  recovered  by  an  action  of  debt  in  any  court  having  cognizance 
thereof. 

Seo.  87.  Any  person  having  in  his  custody,  or  under  his  re- 
straint or  power,  any  person  for  whose  relief  a  writ  of  habeas  cor- 
pus shall  have  been  duly  issued,  pursuant  to  the  provisions  of  this 
act,  who  with  the  intent  to  elude  the  service  of  such  writ,  or  to 
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avoid  the  effect  thereof,  shall  transfer  such  person  to  the  custody  of 
another,  or  shall  place  him  or  her  under  the  power  or  control  of 
another,  or  shall  conceal  or  exchange  the  place  of  his  or  her  con- 
finement or  restraint,  or  shall  remove  him  or  her  without  the  juris- 
diction of  such  judge,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  in  a  sum  not  exceeding 
five  thousand  dollars  nor  less  than  one  thousand  dollars. 

Sec.  88.  Every  person  who  shall  knowingly  aid  or  assist  in  the 
commission  of  any  offence  specified  in  the  last  preceding  section, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  punished  as  in  the 
last  preceding  section. 

Sec.  89.  Every  person  convicted  of  any  offence  under  the  pro- 
visions of  the  last  preceding  section,  in  addition  to  the  punishment 
therein  mentioned,  may  also  be  imprisoned  in  the  county  jail  for  a 
term  not  exceeding  one  year. 

Sec.  40.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage 

[Approved  January  11. 18C5  ] 


AN  ACT  to  protect  and  regulate  the  irrigation  of  land  in  Montana  Territory. 

Be  it  enacted  by  the    Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sec.  1.  That  all  persons  who  claim,  own,  or  hold  a  possessory 
right  or  title  to  any  land,  or  parcel  of  land,  within  the  boundary  of 
Montana  Territory,  as  defined  in  the  organic  act  of  this  Territory, 
when  those  claims  are  on  the  bank,  margin,  or  neighborhood  of  any 
stream  of  water,  creek,  or  river,  shall  be  entitled  to  the  use  of  the 
water  of  said  stream,  creek,  or  river  for  the  purpose  of  irrigation, 
and  making  said  claim  available  to  the  full  extent  of  the  soil  for 
agricultural  purposes. 

Sec  2.  That  when  any  person  owning  claims  in  such  locality 
has  not  sufficient  length  of  area  exposed  to  said  stream  in  order  to 
obtain  a  sufficient  fall  of  water  necessary  to  irrigate  his  land,  or 
that  his  farm  or  land  used  by  him  for  agricultural  purposes  is  too 
far  removed  from  said  stream,  and  that  he  has  no  water  facilities  on 
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election,  it  shall  be  lawful  for  the  judges  of  the  election,  and  they 
are  hereby  empowered,  to  administer  the  oath  to  each  other,  and  to 
the  clerks  of  the  election,  and  the  person  administering  the  oaths 
shall  cause  an  entry  thereof  to  be  made,  subscribed  by  him,  and 
prefixed  to  the  poll  book. 

Sec.  11.  At  all  elections  to  be  held  under  this  act  the  polls 
shall  be  opened  at  eight  o'clock  in  the  forenoon,  and  continue  open 
until  six  o'clock  in  the  afternoon  of  the  same  day,  at  which  time 
the  polls  shall  he  closed ;  and  at  the  opening  of  the  polls  one  of 
the  clerks,  under  the  direction  of  the  judges,  shall  make  proclama- 
tion of  the  same,  and  thirty  minutes  before  the  closing  of  the  polls 
proclamation  shall  be  made  in  like  manuer,  and  the  polls  shall  be 
closed  in  a  half  hour;  but  the  board  may  in  their  discretion  ad- 
journ the  polls  at  twelve  o'clock  at  noon  for  one  hour,  proclamation 
of  the  same  being  made. 

Sec.  1 2.  It  shall  be  the  duty  of  the  clerks  of  the  several 
boards  of  county  commissioners  to  furnish  the  sheriff  with  two  poll 
books,,  who  shall  deliver  the  same  to  one  of  the  judges  of  election 
in  each  township  or  precinct  in  the  county  at  least  five  days  before 
the  time  of  holding  any  election. 

Sec.  13.  Every  elector  shall  deliver,  in  full  view  of  one  of  the 
judges  of  election,  a  single  ballot  or  piece  of  paper,  on  which  shall 
be  written  or  printed  the  names  of  the  persons  voted  for,  with  a 
pertinent  designation  of  the  office  which  he  or  they  may  be  intended 
to  fill.  Said  ballots  may  be  open  or  folded  as  the  voter  may 
choose. 

Sec.  14.  The  judges  to  whom  any  ticket  may  be  delivered  shall, 
upon  the  receipt  thereof,  pronounce  with  an  audible  voice  the 
name  of  the  elector,  and  if  no  objections  be  made  to  him,  and  the 
judges  shall  be  satisfied  that  the  elector  is  legally  entitled  to  vote, 
he  shall  immediately  put  the  ballot  in  the  box,  without  inspecting 
the  names  thereon.  If  it  be  a  folded  ballot  the  clerk  of  the  elec- 
tion shall  enter  the  name  of  the  elector  and  number  in  the  poll 
book. 

Sec  15  It  shall  be  lawful  for  any  elector  to  vote  for  delegate 
to  congress  at  any  place  of  holding  elections  in  this  Territory,  for 
members  of  the  legislative  assembly,  and  all  other  officers,  at  any 
place  for  holding  elections  within  the  particular  limits  for  which 
such  member  of  the  legislative  assembly  and  such  other  officers  are 
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to  be  elected.  Provided^  That  an  elector  qualified  to  vote  for  part 
and  not  all  of  the  officers  to  be  chosen  at  any  election  shall  vote  an 
open  ticket,  that  the  judges  may  determine  the  legality  of  such 
vote. 

Sec.  16.  If  any  person  offering  to  vote  shall  be  challenged  as 
unqualified  by  any  judge  or  clerk  of  the  election,  or  any  other 
person  entitled  to  vote  at  the  same  poll  —  and  either  judge  may 
challenge  any  person  offering  to  vote  whom  he  shall  know  or  sus- 
pect not  to  be  qualified, —  the  judges  shall  declare  to  the  person  so 
challenged  the  qualifications  of  an  elector;  if  such  person  shall 
then  declare  himself  duly  qualified,  and  the  challenge  be  not  with- 
drawn, one  of  the  judges  shall  then  tender  him  the  following  oath  : 
You  do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  you 
are  qualified,  according  to  the  law  regulating  elections  in  this  Ter- 
ritory, to  vote  for  the  officer  (or  officers,  as  the  case  may  be)  for 
whom  you  now  propose  to  vote.  And  the  clerks  shall  enter  the 
names  of  all  persons  on  the  poll  lists  who  are  challenged  and  take 
such  oath,  and  shall  enter  opposite  their  names  the  word  sworn,  in 
brackets,  and  such  records  shall  be  presumptive  evidence  of  such 
votes. 

Sec  17.  There  shall  be  provided  and  kept  by  the  judges  of 
each  election  precinct  (at  the  expense  of  the  county)  a  suitable 
ballot  box,  with  a  lock  and  key. 

Sec.  18.  There  shall  be  an  opening  in  the  lid  of  such  box  of 
no  larger  size  than  shall  be  sufficient  to  admit  a  single  folded  ballot. 
Before  opening  the  polls  the  ballot  box  shall  be  carefully  examined 
by  the  judges  of  election  that  nothing  shall  remain  therein ;  it  shall 
then  be  locked  and  the  key  thereof  delivered  to  one  of  the  judges, 
to  be  designated  by  the  board,  and  shall  not  be  opened  during  the 
election,  except  in  the  manner  and  for  the  purpose  hereinafter  men- 
tioned. • 

Sec.  19.  At  such  adjournment  of  the  polls  the  clerks  shall,  in 
the  presence  of  the  judges,  compare  their  respective  poll  lists,  com- 
pute and  set  down  the  number  of  votes,  and  correct  all  mistakes 
that  may  be  discovered  according  to  the  decision  of  the  board,  until 
such  poll  lists  shall  be  made  in  all  respects  to  correspond. 

Sec.  20.  The  ballot  box  shall  be  opened  and  the  poll  books 
placed  therein,  and  such  box  shall  then  be  locked,  and  a  covering 
with  a  seal  placed  on  the  lid  of  such  box  so  as  to  entirely  cover  the 
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same,  and  the  key  delivered  to  one  of  the  judges  and  the  box  to 
another,  to  be  designated  by  the  board. 

Sec  21.  The  judge  haying  the  key  shall  keep  it  in  his  own 
possession,  and  deliver  it  again  to  the  board  at  the  next  opening  of 
the  polls :  and  the  person  having  the  care  of  the  box  shall  carefully 
keep  it  without  opening  it  or  suffering  it  to  be  opened,  or  the  seal 
thereof  to  be  broken  or  removed,  and  shall  publicly  in  that  con- 
dition deliver  it  to  the  board  of  judges  at  the  next  opining  of  the 
polls,  when  the  seal  shall  be  broken,  the  box  opened,  the  poll  books 
taken  out,  and  the  box  again  locked. 

Sec.  22.  Ab  soon  as  the  polls  of  the  election  shall  be  finally 
closed,  the  judges  shall  immediately  proceed  to  canvass  the  vote 
given  at  such  election,  and  the  canvass  shall  be  public,  and  shall 
continue  until  completed. 

Sec.  23.  The  canvass  shall  commence  by  a  comparison  of  the 
poll  lists  from  the  commencement,  and  the  correction  of  any  mis- 
takes that  m*y  be  found  therein,  until  they  shall  be  found  to  agree ; 
the  box  shall  then  be  opened  and  the  ballots  found  therein  counted 
by  the  judges,  unopened,  except  to  ascertain  whether  each  ballot  is 
single ;  and  if  two  or  more  ballots  shall  be  found  so  folded  together 
as  to  present  the  appearance  of  a  single  ballot,  they  shall  be  laid 
aside  until  the  count  of  the  ballot  is  completed,  and  if  on  a  com- 
parison of  the  count  with  the  poll  lists  and  the  appearance  of  such 
ballots,  a  majority  of  the  judges  shall  be  of  the  opinion  that  the 
ballots  thus  folded  together  were  voted  by  one  elector,  they  shall  be 
rejected. 

Sec.  24.  If  the  ballots  in  the  box  should  be  found  to  exceed  in 
number  the  whole  number  of  votes  in  the  poll  lists,  they  shall  be 
placed  in  the  box  (after  being  purged  after  the  manner  above  stated) 
and  one  of  the  judges  shall  publicly  draw  out  and  destroy  there- 
from so  many  ballots  unopened  as  shall  be  equal  to  such  excess. 

Sec.  25.  The  ballots  and  the  poll  lists  agreeing,  or  being  made 
to  agree,  the  board  then  shall  proceed  to  count  and  ascertain  the 
number  of  votes  cast,  and  the  clerks  shall  set  down  in  their  poll 
books  the  names  of  every  person  voted  for,  and  at  full  length,  the 
office  for  which  such  person  received  such  votes,  and  the  number  he 
did  receive,  the  number  being  expressed  at  full  length,  such  entry 
to  be  made  as  near  as  circumstances  will  admit  in  the  following 
form,  to  wit : 
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At  an  election  held  at  the  house  of  A.  B.,  in  the  township  or 

precinct  of ,  in  the  county  of ,  and  in  the  Territory 

of  Montana,  on  the  — —  day  of ,  A.  D.  18 — ,  the  follow- 
ing named  persons  received  the  number  of  votes  annexed  to  their 
respective  names  for  the  following  described  offices,  to  wit : 

A.  B.  had votes  for  delegate  to  Congress. 

C.  D.  had votes  for  Territorial  treasurer. 

E.  F.  had votes  for  Territorial  auditor. 

G.  H.  had votes  for  Territorial  superintendent  of  public 

instruction. 

J.  D.  had votes  for  member  of  legislative  council. 

R.  L.  had votes  for  member  of  house  of  representatives. 

(And  in  like  manner  for  any  other  person  voted  for.) 

Certified  by  us.  Attest : 

A.  B.  )  M.  N.  ; 

and    }  Clerks  of  Election.  0.  P.  >  Judges  of  Election. 

C.  D .)  Q.TL) 

Sec.  26  The  judges  of  election  shall  then  enclose  and  seal 
one  of  the  poll  books  under  cover,  directed  to  the  clerk  of  the 
board  of  com missio tiers  of  the  county  in  which  such  election  was 
held ;  and  the  packet  thus  sealed  shall  be  conveyed  by  one  of  the 
judges  or  clerks  of  the  election,  to  be  determined  by  lot  if  they 
cannot  otherwise  agree,  or  by  some  other  person  to  be  agreed  upon 
by  the  judges,  and  be  delivered  to  the  said  clerk  of  the  board  of 
county  commissioners  at  his  office  within  ten  days  from  the  closing 
of  the  polls;  and  the  other  poll  book,  together  with  the  ballot  box, 
deposited  with  one  of  the  judges  of  election,  to  be  determined  by 
lot  if  not  otherwise  agreed  upon,  and  the  said  book  shall  be  subject 
to  the  inspection  of  any  elector  at  any  time  thereafter  who  may 
wish  to  examine  the  same.  The  returns  of  elections  in  unorganized 
counties  shall  be  made  to  the  clerk  of  the  county  to  which  they  are 
attached  for  judicial  purposes. 

Sec  27.  If  any  person,  after  being  deputed  by  the  judges  of 
election  to  carry  the  poll  books  of  such  election  to  the  clerk  of  the 
county,  shall  fail  or  neglect  to  deliver  such  poll  books  to  the  said 
clerk  within  the  time  prescribed  by  law,  safe  with  the  seal  unbroken, 
he  shall,  for  every  such  offence,  and  when  convicted  thereof,  pay 
the  sum  of  five  hundred  dollars  and  be  imprisoned  in  the  county 
jail  until  such  fine  is  paid  for  the  use  of  the  county,  the  same  to  be 
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recovered  by  a  civil  action  in  the  name  of  the  county  commissioners, 
in  the  district  court. 

Sec  23.  After  the  tenth  day  after  the  close  of  any  election,  or 
sooner  if  all  the  returns  be  received,  the  clerk  of  the  board  of 
county  commissioners,  taking  to  his  assistance  two  justices  of  the 
peace  of  the  county,  or  any  two  county  officers,  shall  proceed  to 
open  the  returns  and  make  abstracts  of  the  votes.  Such  abstracts 
of  votes  for  delegate  to  Congress  shall  bo  on  one  sheet ;  the  ab- 
stracts of  votes  for  members  of  the  Legislative  Assembly  shall  be 
on  one  sheet,  and  the  abstracts  of  votes  for  Territorial  and  district 
officers  shall  be  on  one  sheet ;  and  the  abstract  of  votes  for  county 
and  township  officers  shall  be  on  another  sheet;  and  it  shall  be  the 
duty  of  such  clerk  of  the  board  of  county  commissioners  immediately 
to  make  out  a  certificate  of  election  to  each  of  the  persons  having 
the  highest  number  of  votes  for  members  of  the  legislative  assembly, 
county  and  township  officers  respectively,  and  to  deliver  such  cer- 
tificate to  the  person  entitled  to  it  unless  making  application  to  the 
clerk  at  his  office  :  Provided,  That  when  a  tie  shall  exist  between 
two  or  more  persons  for  the  Council  or  House  of  Representatives, 
the  clerk  of  the  board  of  commissioners  shall  give  notice  to  the 
sheriff  of  the  county,  who  shall  immediately  advertise  another  elec- 
tion, giving  at  least  ten  days  notice ;  and  it  shall  be  the  duty  of 
the  clerk  of  the  board  of  commissioners  of  such  county,  on  receipt 
of  the  returns  of  any  general  or  special  election,  to  make  out  his 
certificate,  stating  therein  the  compensation  to  which  the  judges 
and  clerks  of  the  election  shall  be  entitled  for  their  services,  and 
lay  the  same  before  the  county  commissioners  at  their  next  session, 
and  the  board  of  commissioners  shall  order  the  compensation  afore- 
said to  be  paid  out  of  the  county  treasury. 

Sec.  29.  The  clerk  of  the  board  of  county  commissioners,  im- 
mediately after  making  out  the  abstract  of  votes  given  in  his  coun- 
ty, shall  make  a  copy  of  each  of  said  abstraots,  and  transmit  it  by 
mail,  express  or  special  messenger,  to  the  secretary  of  the  Terri- 
tory at  the  seat  of  government,  and  it  shall  be  the  duty  of  the 
secretary  of  the  Territory,  with  a  marshal  of  the  Territory  or  his 
deputy,  in  the  presence  of  the  governor,  to  proceed  within  thirty 
days  after  the  election,  and  sooner  if  the  returns  be  received,  to 
canvass  the  votes  given  for  delegate  to  Congress,  and  the  governor 
shall  grant  a  certificate  of  election  to  the  person  having  the  highest 
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number  of  votes,  and  shall  also  issue  a  proclamation  declaring  the 
election  of  such  person.  In  case  there  shall  be  no  choice  by  reason 
of  two  or  more  persons  having  an  equal  and  highest  number  of 
votes,  then  the  governor  shall  by  proclamation  order  a  new 
election. 

Sec.  80.  If  the  returns  of  the  election  of  any  county  in  this 
Territory  shall  not  be  received  at  the  office  of  the  secretary  of  the 
Territory  within  thirty  days  after  the  election,  the  said  secretary 
shall  forthwith  send  a  messenger  to  the  clerk  of  the  county  commis- 
sioners, whose  duty  it  shall  be  to  furnish  the  said  messenger  with  a 
copy  of  such  returns,  and  the  said  messenger  shall  be  paid  out  of 
the  county  treasury  of  the  said  county,  the  sum  of  thirty  cents  for 
each  mile  he  shall  necessarily  travel  in  going  to  and  returning  from 
said  county. 

Sec.  81.  Any  person  who  shall  receive  a  certificate  of  his  elec- 
tion, shall  be  at  liberty  to  resign  such  office,  though  he  may  not 
have  entered  upon  his  duties  or  taken  the  requisite  oath  of  office, 
and  when  any  vacancy  shall  happen  in  the  office  of  member  of 
council  or  house  of  representatives  by  death,  resignation  or  other- 
wise, and  a  session  of  the  legislature  is  to  take  place  before  the 
next  annual  election,  the  governor  shall  issue  a  writ  of  election 
directed  to  the  sheriff  of  the  county  or  district  in  which  such  vacan- 
cy shall  happen,  commanding  him  to  notify  the  several  judges  in 
his  county  or  district  to  hold  a  special  election  to  fill  such  vacancy 
or  vacancies  at  a  time  appointed  by  the  governor. 

Skc.  82.  Where  two  or  more  counties  are  united  in  a  council 
or  representative  district,  or  for  the  election  of  any  officer,  the  clerk 
of  the  board  of  the  county  commissioners  of  the  county  or  counties 
last  established  shall,  on  the  twentieth  day  after  the  election  unless 
a  previous  time  is  agreed  upon,  attend  at  the  office  of  the  clerk  of  the 
board  of  the  senior  county,  and  together  they  shall  canvass  the  votes 
according  to  law,  and  the  certificate  of  election  shall  be  signed  by 
such  clerk  and  be  delivered  to  the  proper  person  at  the  office  of  the 
clerk  of  the  senior  county,  and.  for  the  purpose  of  this  act,  the 
the  county  first  created  shall  be  deemed  the  senior  county,  and 
when  all  the  counties  were  created  by  the  same  act,  the  first  named 
therein  shall  be  deemed  the  senior  county. 

Sec  33.  There  shall  be  allowed  out  of  the  county  treasury  of 
each  county  to  the  several  judges  and  clerks  of  the  election,  five 


884  PUBLIC  LAWS  OF  THS 

dollars  per  diem,  and  to  the  person  carrying  the  poll  books  from 
the  place  of  election  to  the  clerk's  office,  and  to  the  clerks  of  the 
board  of  county  commissioners  for  attending  at  another  county  to 
canvass  votes  the  sum  of  thirty  cents  per  mile  for  going  and  return- 
ing, to  be  paid  out  of  the  county  treasury. 

Sec.  34.  If  any  judge  or  clerk  of  election,  or  any  other  person 
in  any  manner  concerned  in  conducting  the  election,  shall  corruptly 
violate  any  of  the  provisions  of  this  act,  he  shall  pay  to  the  county 
a  sum  not  less  than  fifty  or  more  than  one  thousand  dollars,  and  be 
imprisoned  in  the  county  jail  until  such  fine  is  paid,  the  same  to  be 
recovered  by  civil  action  in  the  name  of  the  county  commissioners 
of  the  proper  county,  for  the  use  of  the  common  schools  of  said 
county. 

Sec.  85.  The  term  of  office  of  all  officers  elected  shall  begin  on 
the  first  Monday  in  November  next  ensuing,  unless  some  other 
express  provision  is  made  by  law. 

Sec.  86.  In  all  elections,  the  person  having  the -highest  num- 
ber of  votes  for  any  office  shall  be  deemed  to  have  been  elected. 

Sec.  87.  In  counting  the  votes,  the  judges  of  election  shall  dis- 
regard misspelling  or  abbreviation  of  the  names  of  candidates  for 
the  offices,  if  it  can  be  ascertained,  from  such  votes,  for  whom  they 
were  intended. 

Sec  38.  All  contests  of  county  and  township  officers  shall  be 
tried  in  the  proper  county,  and  when  an  elector  shall  wish  to  con- 
test such  election,  he  shall  file  with  the  clerk  of  the  board  of  county 
commissioners,  within  ten  days  after  such  person  shall  have  been 
declared  elected,  a  statement  in  writing,  specifying  the  grounds  of 
contest,  verified  by  affidavit,  and  such  clerk  shall  issue  to  the  con- 
testant a  notice  to  appear,  at  time  and  place  specified  in  the  notice, 
before  the  probate  court,  which  notice,  with  a  copy  of  such  state- 
ment, shall  be  delivered  to  the  sheriff,  who  shall,  within  five  days, 
serve  the  same  on  the  contestor  by  delivering  to  him  a  copy  of  such 
notice  and  statement,  or  by  leaving  such  copy  at  his  usual  place  of 
residence. 

Sec.  39.  The  probate  court,  at  the  time  specified  in  the  notice, 
(and  it  shall  appear  by  the  sheriff's  return  that  notice  has  been 
duly  served  on  the  contestor,)  shall  proceed  to  try  such  contest. 
Each  party  shall  be  entitled  to  subpoenas,  and  subpoenas  duces 
tecum,  as  in  ordinary  cases  at  law,  and  the  probate  court  shall  hear 
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and  determine  in  such  manner  as  shall  carry  into  effect  the  ex- 
pressed will  of  a  majority  of  the  legal  voters  as  indicated  by  their 
votes  for  such  office,  not  regarding  technicalities,  or  error  in  spell- 
ing the  name  of  any  candidate  for  such  office,  and  the  clerk  of  said 
board  shall  issue  a  certificate  to  the  person  declared  to  be  elected 
by  said  board,  which  shall  be  conclusive  evidence  of  the  right  of 
said  person  to  hold  such  office. 

Skc.  40.  This  act  shall  not  be  construed  so  as  to  impair  in  any 
way  the  right  of  any  person  to  contest  any  election  in  the  manner 
authorized  and  provided  by  statute. 

Sec.  41.  Resignations  shall  be  made  a*  follows :  First,  By  the 
Territorial  officers  and  by  all  officers  elected  to  the  legislature,  to 
the  governor.  Second,  By  all  county  officers,  to  the  county  com- 
missioners of  their  respective  counties.  Third,  By  all  other  officers 
holding  office  by  appointment,  to  the  body  or  officer  that  appointed 
them. 

Seo.  42.  Every  office  shall  become  vacant  on  the  happening  of 
any  of  the  following  events,  before  the  expiration  of  the  term  of 
such  office:  First,  The  death  of  the  incumbent.  Second,  His 
resignation.  Third,  His  removal.  Fourth,  Ceasing  to  be  an 
inhabitant  of  the  Territory,  county  or  township  for  which  he  shall 
have  been  elected  or  appointed,  or  within  which  the  duties  of  his 
office  are  to  be  discharged.  Fifth,  His  conviction  of  any  infamous 
crime,  or  of  any  offence  involving  the  violation  of  his  official  oath. 
Sixth,  His  refusal  or  neglect  to  take  the  oath  of  office,  or  to  lender 
his  official  bond,  or  deposit  such  oath  or  bond  within  the  time  pre- 
scribed by  law.  Seventh,  The  decision  of  a  competent  tribunal, 
declaring  void  his  election  or  appointment. 

Skc.  48.  The  governor  shall  also  declare  vacant  the  office  of 
every  official  required  by  law  to  execute  an  official  bond,  when  a 
judgment  shall  be  obtained  against  such  officer  for  a  breach  of  the 
condition  of  such  bond. 

Sec.  44.  When  a  vacancy  shall  occur  during  a  recess  of  the 
legislature,  in  any  office  which  the  legislature  is  authorized  to  fill 
by  election,  or  which  the  governor,  subject  to  confirmation  of  legis- 
lative council,  is  authorized  to  fill,  the  governor,  unless  it  be  other- 
wise specially  provided,  may  appoint  some  suitable  person  to  per- 
form the  duties  of  such  office. 

Sec.  45.  When  at  any  time  there  shall  be  in  any  of  the  county 
49 
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or  township  offices,  no  officer,  duly  authorized  to  execute  the  duties 
thereof,  some  suitable  person  may  be  appointed  by  the  county  com- 
missioners to  perform  the  duties  of  such  officer :  -Provided,  That 
there  is  no  board  of  county  commissioners,  the  governor  may,  on 
notice  of  such  vacancy,  create  or  fill  such  board. 

Sec.  46.  Every  person  so  appointed  in  pursuance  of  the  last 
two  preceding  sections  shall,  before  proceeding  to  execute  the  duties 
assigned  them,  qualify  in  the  same  manner  as  required  by  law  of 
the  officers  in  whose  place  they  shall  be  appointed,  and  they  shall 
continue  to  exercise  and  perform  the  duties  of  the  office  to  which 
they  shall  be  appointed,  until  such  vacancy  shall  be  regularly  sup- 
plied as  provided  by  law. 

Sec.  47.  This  act  shall  be  in  force,  and  take  effect  from  and 
after  its  passage. 

[Appro ted  January  17, 1865.] 


AN  ACT  for  the  protection  of  Roads. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec  1.  That  if  any  person,  mining,  ditch  or  milling  company, 
shall,  by  virtue  of  any  charter  or  law  granted  or  made  for  mining, 
milling,  irrigating  or  other  purposes,  dam  the  waters  of  any  stream 
in  this  Territory,  so  that  the  water  thus  dammed  shall  overflow 
any  wagon  or  other  road,  situated  on  the  margin  or  banks  of  said 
stream,  or  so  as  to  cause  the  said  road  to  become  undermined, 
weakened  or  damaged,  the  said  person,  company  or  corporation 
shall  rebuild  or  repair  said  road  at  their  own  expense ;  the  said 
road  to  be  accepted  by  the  county  commissioners  of  the  county  in 
which  said  road  is  located. 

Sac.  2.  Any  person,  company  or  corporation  violating  the  first 
section  of  this  act,  shall  be  liable  to  a  fine,  not  exceeding  five  hun- 
dred dollars,  nor  less  than  ten  dollars,  to  be  recovered  by  action  of 
debt,  in  any  court  having  competent  jurisdiction  in  this  Territory. 

Ssc.  8.     That  fines  accruing  by  the  provisions  of  this  act,  shall 
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be  paid  into  the  county  treasury  for  the  use  of  the  common  schools 
of  this  Territory. 

Sec.  4.     This  act  to  take  effect,  and  be  in  force,  from  and  after 
its  passage. 

[Approved  January  20,  1865.] 


AN  ACT  concerning  weights  and  measures. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  the  weights  and  measures  accepted  and  used  by 
the  government  of  the  United  States  at  the  present  time,  except  as 
hereinafter  provided,  shall  be  deemed  the  lawful  standard  weights 
and  measures  of  the  people  of  this  Territory. 

Sec.  2.  The  "ton"  shall  be  twenty  hundred  pounds  weight 
avoirdupois,  except  in  the  article  of  mineral  coal,  when  it  shall 
be  deemed  to  express  the  conventional  quantity  of  twenty-eight 
bushels. 

Sec.  3.  Sixty  pounds  of  wheat,  fifty-six  pounds  of  rye,  fifty- 
six  pounds  of  Indian  corn,  forty-eight  pounds  of  barley,  thirty-five 
pounds  of  oats,  sixty  pounds  of  potatoes,  sixty  pounds  of  beans, 
sixty  pounds  of  clover  seed,  forty-five  pounds  of  timothy  seed, 
forty-four  pounds  of  hemp  seed,  fifty-two  pounds  of  buckwheat, 
fourteen  pounds  of  bluegrass  seed,  fifty  pounds  of  corn  meal,  fifty- 
seven  pounds  of  onions,  and  fifty  pounds  of  turnips,  carrots,  beets, 
and  parsnips  each,  salt,  fifty  pounds,  respectively,  shall  be  the 
standard  weight  of  a  bushel  of  each  of  such  articles. 

Sec.  4.  It  shall  be  the  duty  of  the  treasurer  of  this  Territory 
to  procure  as  soon  as  possible  from  the  department  of  the  Federal 
Government  all  necessary  weights  and  measures  for  the  use  of  the 
Territory,  and  as  soon  as  he  shall  receive  them  to  give  public  no- 
tice, through  one  or  more  newspapers,  for  thirty  days,  to  each  and 
every  board  of  county  commissioners  in  the  Territory  to  obtain 
copies  or  duplicates  of  said  weights  and  measures. 

Sec.  5.  That  all  venders  and  traders  in  goods  and  merchandise, 
gold  dust,  and  other  articles  of  traffic,  shall,  within  sixty  days  after 
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the  reception  of  the  standard  by  said  county  commissioners,  have 
their  balances,  weights,  and  measures  compared  with  said  standards 
of  their  respective  counties,  *nd  approved  and  marked  by  the  county 
inspector,  and  if  the  same  are  found  to  be  correct,  to  be  sealed  with 
the  name  or  initial  letters  of  the  county  inscribed  thereon,  or  con- 
demned by  him  if  found  incorrect 

Sbc.  6.  That  on  the  first  regular  meeting  of  the  board  of 
county  commissioners  in  each  county  in  this  Territory  after  the 
passage  of  this  act,  and  thereafter  annually  on  the  first  regular 
monthly  meeting  of  every  year,  said  county  commissioners  shall 
appoint  a  fit  and  proper  person,  who  shall  be  styled  "  Inspector  of 
of  weights  and  measures,"  and  give  bond  to  the  county  for  the 
faithful  performance  of  the  duties  of  his  office,  as  said  county  com- 
missioners may  direct. 

Sec.  7.  That  every  board  of  county  commissioners  shall  make 
out  a  list  of  fees  to  be  charged  by  said  inspector.  Such  fees  shall 
be  recoverable  as  other  debts  of  like  amount. 

Sec.  8.  That  it  shall  be  the  duty  of  such  inspector  to  provide 
at  his  own  expense,  all  the  necessary  tools,  marks  and  brands  which 
he  may  require,  and  by  reason  thereof  be  shall  receive  no  larger 
fee  than  he  may  be  allowed  in  accordance  with  the  preceding. 
Said  fees  shall  be  paid  by  the  parties  having  weights  and  measures 
sealed  and  approved. 

Seo  9.  All  persons  who  shall,  after  the  expiration  of  the  time 
before  mentioned,  in  any  county  where  such  inspector  shall  have 
been  appointed,  use  within  this  Territory  for  the  purpose  of  weigh- 
ing or  measuring  any  goods,  wares,  merchandise,  gold  dust  or  other 
article  of  traffic  actually  sold  by  him,  any  weights  or  measures 
which  shall  not  be  approved  and  sealed  by  the  inspector,  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  may  be  im- 
prisoned not  exceeding  one  year,  or  fined  not  exceeding  one  thou- 
sand dollars,  in  the  discretion  of  the  court  in  which  the  conviction 
shall  be  obtained. 

Seo.  10.  Whenever  it  shall  come  to  the  knowledge  of  the  in- 
spector that  any  person  or  persons  within  his  county  have  violated 
any  of  the  provisions  of  this  act,  it  shall  be  his  duty  to  enter  a 
complaint  against  him  or  them,  before  some  court  of  competent  juris- 
diction, to  the  end  that  the  offender  may  be  punished  and  fined 
according  to  law. 


TERRITORY  OF  MONTANA.  $89 

Ssc.  11.  All  fines  imposed  and  collected"  for  violation  of  the 
provisions  of  this  act,  shall  be  paid  into  the  county  treasury  for  the 
use  of  the  people  of  the  county  in  which  the  offence  has  been  com- 
mitted. 

Sbo.  12.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

[Approved  January  34, 1865.  | 


AN  ACT  concerning  the  construction  of  Statutes. 


Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana : 

Sec.  1.  In  the  construction  of  all  statutes  the  following  rules 
shall  be  observed,  unless  such  construction  shall  be  manifestly  in- 
consistent with  the  intent  of  the  legislature,  or  repugnant  to  the 
context  of  the  same  statute,  that  is  to  say :  First,  All  words  and 
phrases  shall  be  understood  and  construed  according  to  the  approved 
and  common  usage  of  the  language,  but  technical  words  and 
phrases,  and  such  as  may  have  acquired  a  peculiar  and  appropriate 
meaning,  shall  be  construed  and  understood  according  to  such 
peculiar  and  appropriate  meaning.  Second,  Every  word  imparting 
the  singular  number  only,  may  extend  and  be  applied  to  one  per- 
son or  thing,  or  to  several  persons  or  things,  and  every  word  im- 
parting the  masculine  gender  only,  may  extend  and  be  applied  to 
females  as  well  as  males ;  and  when  it  says  executor,  it  may  mean 
executrix,  and  when  it  says  administrator,  it  m%y  mean  administra- 
trix. Third,  The  words  "  insane  person1'  shall  be  construed  to 
include  every  idiot,  non  compos,  lunatic,  or  distracted  person. 
Fourth,  The  word  "issue,"  as  applied  to  descent  of  estate,  shall  be 
construed  to  include  all  the  lawful  lineal  descendants  of  the  ancestor. 
Fifth,  The  words  uland  or  lands'1  and  the  words  "real  estate" 
shall  be  construed  to  include  lands,  tenements  and  hereditaments, 
and  all  rights  thereto,  and  all  interests  therein.  Sixth,  The  word 
" month"  shall  be  construed  to  mean  a  calendar  month,  and  the 
word  "  year  "  a  calendar  year,  unless  otherwise  expressed.  Sev- 
enth, The  word  "oath"  shall  be  construed  to  include  affirmation, 
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and  the  word  "sworn"  to  include  affirmed.  Eighth,  The  word 
"  person  "  may  extend  and  be  applied  to  bodies  politic  and  corpor- 
ate. Ninth,  The  words  "town  or  towns"  may  be  construed  to 
include  city  or  cities.  Tenth,  The  word  "  will "  shall  be  construed 
to  mean  codicil  as  well  as  will.  Eleventh,  The  words  "  written  or 
in  writing "  may  be  construed  to  include  printing  or  engraving. 
Provided,  That  in  all  cases  where  the  written  signature  of  any 
person  is  required  by  law,  it  shall  always  mean  the  proper  hand- 
writing of  such  person,  or,  in  case  he  is  unable  to  write,  his  proper 
mark.  Twelfth,  The  word  "  State,"  when  applied  to  different  parts 
of  the  United  States,  may  be  construed  to  include  the  District  of 
Columbia  and  the  Territories.  Thirteenth,  The  term  "court" 
shall,  in  all  necessary  cases,  be  deemed  to  refer  as  well  to  probate 
judges  and  justices  of  the  peace  as  to  courts  of  record. 

Sec.  2.  No  act  or  part  of  an  act  repealed  by  another  act  shall 
be  deemed  to  be  revived  by  the  repeal  of  the  repealing  act. 

Sec.  8.  All  general  provisions,  terms,  phrases,  and  expressions 
used  in  any  statute,  shall  be  liberally  construed,  in  order  that  the. 
true  intent  and  meaning  of  the  legislative  assembly  may  be  fully 
carried  out. 

Sec.  4.  Every  act  which  does  not  fully  prescribe  the  time  when 
it  shall  go  into  operation  shall  take  effect  from  and  after  its  passage. 

Sec.  5.  Whenever  the  term  "heretofore"  occurs  in  any  stat- 
ute, it  shall  be  construed  to  meah  any  time  previous  to  the  day 
such  statute  shall  take  effect;  and  whenever  the  word  " hereafter  " 
occurs  it  shall  be  construed  to  mean  the  time  after  the  statute  con- 
taining the  term  shall  take  effect. 

Sec.  6.  When  any  subject,  matter,  party,  or  person,  is  de- 
scribed or  referred  to,  by  words  imparting  the  singular  number,  or 
the  masculine  gender,  several  matters,  and  persons,  and  females  as 
well  as  males,  and  bodies  corporate  as  well  as  individuals,  shall  be 
deemed  to  be  included. 

Sec.  7.  The  rules  prescribed  in  the  last  two  sections  shall 
apply  in  all  cases,  unless  it  be  otherwise  especially  provided,  or 
unless  there  be  something  in  the  subject  or  context  repugnant  to 
such  construction. 

Sec.  8.  No  action,  plea,  prosecution,  civil  or  criminal,  pending 
at  the  time  any  statutory  provision  shall  be  repealed,  shall  be 
affected  by  such  repeal,  but  the  same  shall  proceed  in  all  respects 
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as  if  such  statutory  provisions  had  not  been  repealed,  except  that 
all  such  proceedings  had  after  the  taking  effect  of  any  statute  passed 
at  this  session  shall  be  conducted  according  to  the  provisions  of 
snch  statute,  and  shall  be  in  all  respects  subject  to  the  provisions 
thereof,  so  far  as  they  are  applicable. 

Sec.  9.  In  publishing  the  acts  of  the  legislative  assembly,  the 
enacting  clause,  the  signature  of  the  speaker  of  the  house  or  repre- 
sentatives, the  president  of  the  council,  and  the  governor,  shall  be 
omitted,  but  the  date  of  their  approval  shall  be  retained. 

Sec.  10.  This  act  shall  take  effect,  and  be  in  force,  from  and 
after  its  passage. 

[Approved  January  24, 1865.] 


AN  ACT  to  provide  increased  Compensation  to  Offioers  in  this  Territory. 


Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

Sbo.  1.  The  salaries  of  the  following  offioers  are  hereby  in- 
creased, in  addition  to  the  sums  already  provided  by  the  United 
States  government,  as  follows : 

To  the  governor  and  each  of  the  justices  of  the  supreme  court, 
the  sum  of  twenty  five  hundred  dollars.  Provided,  That  in  no 
case  shall  the  additional  salary  be  paid  for  any  quarter  during 
which  the  officer  claiming  the  same  shall  not  have  been  in  the  Ter- 
ritory at  least  a  portion  of  the  quarter. 

Sec.  2.  The  per  diem  compensation  of  the  members  and  officers  of 
the  legislative  assembly  is  hereby  increased,  in  addition  to  the  com- 
pensation provided  by  the  United  States  government,  as  follows : 

To  each  member  of  the  assembly  the  sum  of  twelve  dollars. 

To  each  of  the  chief  clerks,  assistant  clerks,  enrolling  and  en- 
grossing clerks,  the  sum  of  eleven  dollars ;  to  each  of  the  assis- 
tant clerks,  not  provided  for  in  the  organic  act  of  this  Territory, 
the  sum  of  twelve  dollars ;  to  each  of  the  sergeants  at  arms  the  sum 
of  nine  dollars ;  to  each  fireman  the  sum  of  twelve  dollars ;  to  each 
of  the  door  keepers  the  sum  of  seven  dollars ;  to  each  page  em- 
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ployed  b j  the  legislative  assembly  five  dollars;  the  chaplain  five 
dollars. 

Sec.  8.  The  several  sums  appropriated  in  section  one  of  this 
act  to  the  officers  therein  named,  shall  be  considered  as  due  as  fol- 
lows :  The  first  quarter  shall  commence  at  the  date  of  the  com- 
mission of  each  officer,  and  any  officer  who  shall  not  have  been  in 
the  Territory  at  the  end  of  the  first  quarter,  shall  draw  no  money 
from  the  Territorial  treasury  for  that  quarter,  or  any  other  quarter 
during  the  whole  continuance  of  which  quarter  he  was  absent  from 
the  Territory ;  but  to  those  officers  who  shall  have  one  or  more 
quarter's  salary  due  them,  the  first  payment  shall  be  made  on  the 
first  Monday  in  March,  A.  D.  1865,  and  quarterly  thereafter,  and 
the  Territorial  auditor  shall  issue  his  warrant  on  the  Territorial 
treasury  in  accordance  therewith. 

Sec.  4.  The  several  sums  appropriated  in  section  two  of  thi 
act  to  the  officers  therein  named,  shall  be  due  and  payable  at 
the  end  of  each  week  of  their  several  sessions,  commencing  with 
the  present  session,  out  of  any  moneys  not  otherwise  appropriated, 
and  the  Territorial  auditor  shall  issue  his  warrant  to  the  Territo- 
rial treasurer  in  accordance  herewith. 

Sec.  5.  In  addition  to  the  sums  appropriated  in  sections  one  and 
two  of  this  act,  each  member  of.  the  legislative  assembly,  and  each 
clerk  or  employe  who  shall  not  reside  at  the  Territorial  Capital, 
shall  receive  twenty-five  cents  for  each  mile  travelled  in  going  to 
and  returning  from  the  session  of  the  legislature,  estimated  accord- 
ing to  the  nearest  usually  travelled  route,  and  the  Territorial  aud- 
itor shall  issue  his  warrant  on  the  Territorial  treasurer  in  accord- 
ance herewith. 

Sec  6.  This  act  shall  be  in  force  from  and  after  its  passage 
and  approval  by  the  governor. 

[Approved  January  24, 1865.] 
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AN  ACT  concerning  Guardians  and  Wards. 

Be  it  enacted  by  the  Legislative  Assembly  of  the    Territory 

of  Montana : 

Sec.  1.  Courts  of  probate  in  their  respective  counties  shall  ad- 
mit orphan  minors  above  the  age  of  fourteen  years,  the  father  being 
dead,  to  make  choice  of  guardians,  and  appoint  guardians  for  such 
as  are  under  fourteen  years  of  age. 

Sec.  2.  Whenever  it  shall  be  represented  to  the  said  court  that 
any  orphan  minor  above  the  age  of  fourteen  yeara  has  no  guardian, 
it  shall  be  the  duty  of  said  court  to  issue  a  notification  to  such 
minor  to  appear  before  said  court,  at  a  time  therein  specified,  and 
choose  a  guardian,  and  if  such  minor  Refuse  or  neglect  to  appear,. 
or  appearing  shall  still  neglect  to  choose  a  guardian,  the  said 
court  shall  appoint  one  for  such  minor,  as  if  such  minor  was  under? 
the  age  of  fourteen  years. 

Sbo.  8.  When  a  minor  having  a  father. living  shall  be  entitled 
to  or  possessed  of  any  estate  real  or  personal  not  derived  from  his  - 
or  her  father,  the  said  court  of  probate  shall  notify  the  father  to 
appear  and  show  cause  why  a  guardian  for  such  minor  shall  not  be 
appointed,  and  if  sufficient  reason  be  not  shown,  may  appoint  the 
father  if  he  be  a  proper  person,  if  not,  then  such  other  person  as 
the  minor,  if  of  the  age  of  fourteen  years,  may  choose.  If  such 
minor  refuse  or  neglect,  or  be  not  of  sufficient  age  to  choose  a  guar- 
dian, the  court  shall  appoint  some  fit  person  to  be  guardian  for  such, 
minor,  and  when  any  person  is  appointed  guardian,  other,  than  the 
father,  he  shall  have  the  charge  and  management  of  the  estate,  but 
no  control  over  the  person  of  the  minor. 

Sbc.  4.  Guardians,  by  virtue  of  their  office  as  such,  shall  be. 
allowed  in  all  cases  to  prosecute  and  defend  for  their  wards. 

Sbc.  5.  The  court  of  probate  shall  take  of  each  guardian  ap- 
pointed under  this  act,  boud  with  good  security,  in  a  sum  double 
the  amount  of  the  minor's  estate  real  and  personal,  conditioned  as 
follows:  The  condition  of  this  obligation  is  such,  that  if  the 
above  bondsman  A.  B  ,  who  has  been  appointed  guardian  for  G.  D., 
shall  faithfully  discharge  the  office  and  trust  of  such  guardian  ac- 
50 
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cording  to  law,  and  shall  render  a  fair  and  just  account  of  his 

guardianship  to  the  probate  court  for  the  county  of from 

time  to  time,  as  he  shall  be  required  by  said  court,  and  comply 
with  all  the  orders  of  said  court,  lawfully  made,  relative  to  the 
goods,  chattels,  moneys  and  estate  of  such  minor,  and  render  and 
pay  to  such  minor  all  moneys,  goods  and  chattels,  title  papers  and 
effects,  which  may  come  to  the  hands  or  possession  of  such  guar- 
dian, belonging  to  such  minor,  when  such  minor  shall  be  thereto 
entitled,  or  to  any  subsequent  guardian,  should  such  court  so. 
direct,  then  the  obligation  shall  be  void ;  otherwise  to  remain  in  full 
force  and  virtue :  Which  bond  shall  be  taken  in  the  name  of  the 
Territory  of  Montana,  for  the  use  of  such  minor,  and  shall  not  be- 
come void  upon  the  first  recovery,  but  may  be  put  in  suit  from 
time  to  time,  against  all  or  any  one  or  more  of  the  obligations,  in  the 
name  and  for  the  use  and  beuefit  of  any  person  entitled  by  a 
breach  thereof,  until  the  whole  penalty  shall  be  recovered  thereon. 

Sec.  6.  Courts  of  probate,  in  their  respective  counties,  shall 
Itave  power,  with  or  without  previous  complaint,  by  an  order  duly 
made  and  served,  to  oblige  all  guardians  of  minors,  from  time  to 
time  to  render  their  respective  accounts  upon  oath  touching  their 
guardianship  to  said  courts  for  adjustment,  and  shall  have  power  to 
compel  such  guardians  to  give  supplementary  security,  whenever  it 
shall  seem  proper,  and  in  default  thereof  to  remove  such  guardians. 

Sec.  7.  The  court  of  probate  in  all  cases  shall  have  the  power 
to  remove  guardians  for  good  and  sufficient  reasons,  which  shall  be 
entered  upon  the  records,  and  to  appoint  others  in  their  places,  or 
in  the  place  of  those  who  may  die,  who  shall  give  bond  and  security 
for  the  faithful  discbarge  of  their  duties,  as  heretofore  prescribed  in 
this  act,  and  when  any  guardian  shall  be  removed  or  die,  and  a 
successor  be  appointed,  the  court  shall  have  power  to  compel  such 
guardian  so  removed,  or  executors  or  administrators  of  a  deceased 
guardian,  to  deliver  up  to  such  successor  all  goods,  chattels,  moneys, 
title  papers,  or  other  effects  belonging  to  such  minor,  which  may  be 
in  the  possession  of  such  guardian  so  removed,  or  of  the  executors 
or  administrators  of  a  deceased  guardian,  or  on  any  other  person  or 
persons  who  may  have  the  same,  and  upon  failure,  to  commit  the 
|A"ty  so  offending  to  prison  until  he,  she,  or  they,  comply  with  the 
order  of  the  court 

Sec  8.    Guardians  shall  have  the  power  to  demand,  sue  for  and 
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receive  all  moneys  belonging  to  tbeir  wards  from  executors  or  ad- 
ministrators as  soon  as  the  same  may  be  collected,  or  of  any  other 
person  or  persons,  in  whose  hands  or  possession  the  same  may  be, 
and  it  shall  moreover  be  their  duty  to  pnt  to  interest  the  moneys  of 
their  ward  upon  mortgage  security  to  be  approved  by  the  court, 
which  letting  shall  always  be  for  one  year,  and  at  the  end  of  each 
year,  the  interest  shall  be  added  aud  made  part  of  the  principal, 
and  said  guardian  shall  always  have  power  to  lease  the  real  estate 
of  the  ward,  upon  such  terms  and  for  such  length  of  time  as  the 
court  of  probate  shall  direct :  Provided^  Such  leasing  shall  not  be 
for  a  longer  time  than  during  the  minority  of  the  ward ;  and  the 
minority  of  females  shall  cease  at  the  age  of  eighteen  years. 

Sec  9.  The  guardian  Bhall  have  power,  under  the  direction  of 
the  court  of  probate,  to  superintend  the  education  and  nurture  of 
the  ward,  and  for  that  purpose  may  pay  out  such  portion  of  the 
ward's  money,  as  the  court  of  probate  shall  from  time  to  time  by 
order  direct :  Provided,  That  the  rents  and  profits  arising  from 
his  estate,  and  the  nett  interest  on  the  ward's  money,  shall  always 
be  first  resorted  to,  for  the  education  and  nurture  of  tbe  ward. 

Sec.  10.  The  district  court  may,  for  just  and  reasonable  cause, 
being  satisfied  that  the  guardian  has  faithfully  applied  all  of  the 
personal  estate,  order  the  sale  of  the  real  estate  of  the  ward,  on  the 
application  of  the  guardian  by  petition  in  writing,  stating  the  facts, 
and  having  given  notice  to  all  persons  ooncerned  of  such  intended 
application  in  some  newspaper  printed  in  the  Territory,  or  by  post- 
ing up  written  notices  in  three  of  tho  most  public  places  in  the 
county,  at  least  three  weeks  before  the  sitting  of  the  court.  Such 
order  may  enable  tbe  guardian  to  sell  and  convey  the  real  estate  for 
the  support  and  education  of  the  ward,  or  to  invest  the  proceeds  in 
other  real  estate ;  the  court,  in  such  order,  shall  direct  the  time  and 
place  of  sale,  the  notice  thereof  to  be  given,  and  may  direct  the  sale 
to  be  made  on  reasonable  credit,  and  require  such  security  from  the 
guardian  and  purchaser  as  the  interest  of  the  ward  may  require ;  it 
shall  be  the  duty  of  tbe  guardian  making  such  sale,  aa  soon  as  may 
be,  to  return  such  proceedings  to  the  court  granting  the  order, 
which,  if  approved  by  the  court,  shall  be  recorded,  and  shall  vest 
in  the  purchaser  all  the  interest  the  ward  had  in  the  estate  so  sold. 
Application  for  the  sale  of  such  real  estate  shall  be  made  to  the 
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court  of  the  county  where  the  whole  or  a  part  of  the  estate  shall  be 
situated. 

Sec.  11.  An  account  of  all  moneys  received  by  any  guardian 
for  any  sale  of  real  estate  of  any  minor,  as  aforesaid,  shall  be  re- 
turned on  oath  by  such  guardian  to  the  court  of  probate  of  the 
county  where  letters  of  guardianship  were  obtained,  and  such 
moneys  shall  be  accounted  for,  and  shall  be  subject  to  the  order  of 
the  probate  court  in  like  manner  as  other  moneys  belonging  to  such 
minor. 

Sec  12.  Appeals  shall  be  allowed  in  all  cases  from  the  order 
of  judgment  of  the  court  of  probate  to  the  district  court. 

Sec.  13  Minors  may  bring  suits  in  all  cases  whatever  by  any 
person  they  may  select  as  their  next  friend,  and  the  person  so 
selected  shall  file  bond  with  the  clerk  of  the  district  court,  or  jus- 
tice of  the  peace  where  the  suit  may  be  brought,  acknowledging 
himself  bound  for  all  costs  that  may  accrue  and  legally  devolve  on 
such  minor.  After  such  bond  shall  have  been  so  filed,  said  suit 
shall  progress  to  the  final  judgment  and  execution,  as  in  other 
cases. 

Sec.  14.  Guardians  shall  educate  their  wards ;  and  it  is  hereby 
made  the  duty  of  all  civil  county  officers  to  give  information  to  the 
court  of  probate  of  neglect  or  omission  of  any  guardian  to  his  or 
her  ward.  Provided,  That  when  there  are  not  moneys  sufficient 
to  teach  the  ward  to  read  and  write,  and  the  ground  rules 
of  arithmetic,  and  the  guardian  refuses  or  neglects  to  have  him  so 
educated,  the  court  shall  have  power  to  put  out  to  any  other  per- 
son the  ward,  for  the  purpose  of  having  him  or  her  so  educated. 
The  judges  of  probate  shall  in  all  cases,  when  information  is  made 
of  the  neglect  of  any  guardian  to  educate  his  or  her  ward,  and  on 
the  facts  being  established,  to  remove  such  guardian,  and  appoint  a 
suitable  person  to  act  as  guardian,  to  superintend  the  education  of 
such  minor  orphan. 

Sec.  15.  Guardians  shall  have  the  power  to  loan  out  the  mon- 
eys of  their  wards  in  sums  not  exceeding  one  hundred  dollars,  on 
personal  security,  to  be  approved  by  the  judge  of  probate ;  Pro- 
vided, It  shall  not  be  let  for  a  longer  time  than  twelve  months 
without  a  renewal,  and  an  approval  of  the  security  by  the  court, 
and  if  neglected  longer  it  shall  be  at  the  responsibility  of  the  guar- 
dian.    In  all  cases  of  any  person  being  appointed  guardian  for  * 
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more  than  one  ward  at  one  time,  the  judge  of  probate  shall  include 
all  in  one  bond. 

Sec  16.  Guardians,  on  final  settlement,  shall  be  allowed  such 
fees  and  compensation  for  their  services  as  shall  seem  reasonable 
and  just  to  the  judge  of  probate,  not  exceeding  what  are  allowed 
by  law  to  administrators. 

Sec.  17.  Every  father  of  sound  mind  and  memory,  of  a  child 
likely  to  be  born,  or  of  any  living  child  under  the  age  of  twenty- 
one  years,  and  unmarried,  may  by  his  last  will  or  deed,  duly  exe- 
cuted, dispose  of  the  custody  and  tuition  of  such  child  during  its 
minority,  or  for  a  less  time,  to  any  person  or  persons  in  possession 
or  remainder ;  and  every  mother  of  sound  mind  and  memory,  being 
sole  parent,  may  in  like  manner  dispose  of  the  custody  and  tuition 
of  a  child  living,  if  a  father  has  made  no  such  disposition,  or  in 
any  other  manner  restrained  the  right  of  the  mother. 

Sec.  18.  Every  such  disposition,  from  the  time  it  shall  take 
effect,  shall  invest  in  the  person  or  persons  to  whom  it  shall  be 
made  all  the  rights  and  powers  and  subject  him  or  them  to  all  the 
duties  and  obligations  of  a  guardian  of  such  minor,  and  shall  be 
valid  and  effectual  against  every  other  person  claiming  the  custody 
or  tuition  of  such  minor.  Provided,  The  rights,  powers,  duties, 
and  obligations  of  such  person  or  persons  may  be  restrained  and 
regulated  by  the  person  making  such  deed  or  last  will  as  aforesaid. 

Sec.  19.  Any  person  to  whom  the  custody  and  tuition  of  such 
minor  is  disposed  of,  may  take  the  custody  and  tuition  of  such 
minor,  and  maintain  all  proper  actions  for  the  wrongful  taking  and 
detention  of  the  minor  ;  he  shall  also  take  the  management  of  the 
real  and  personal  estate  of  such  minor,  unless  restrained  by  the 
deed  or  will  as  aforesaid,  during  the  time  for  which  such  disposition 
shall  have  been  made,  and  bring  such  actions  in  relation  thereto  as 
a  guardian  appointed  under  the  provisions  of  the  laws  of  this 
Territory. 

Sec.  20.  Guardians  appointed  under  the  provisions  of  this  act 
shall  be  subject  to  removal  upon  complaint  of  any  person,  in  behalf 
of  the  minor,  to  the  district  court  of  the  county  in  which  such 
guardian  may  reside,  and  proof  made  of  mal-conduct  or  misbe- 
havior in  the  performance  of  his  duties ;  and  upon  the  removal  of  a 
guardian,  the  said  court  is  hereby  vested  with  the  power  to  appoint 
another  guardian,  and  make  all  such  orders  as  may  be  necessary  to 
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compel  the  guardian  to  deliver  over  to  bis  successor  the  custody  of 
the  minor,  and  to  account  for  the  estate,  and  pay  over  all  moneys 
belonging  to  the  ward,  and  to  compel  such  successor  to  execute  a 
bond,  with  good  security,  in  such  penal  sum,  and  with  such  con* 
ditions,  as  the  court  may  deem  necessary  for  the  security  of  the 
rights  of  the  minor ;  and  the  said  court  shall  also  have  power,  upon 
application  of  any  person  in  behalf  of  the  minor,  to  require  all 
guardians  appointed  under  the  provisions  of  this  act,  by  the  father 
or  mother,  or  by  the  court,  to  give  bond  and  security  in  such  pen- 
alty and  on  such  conditions  as  the  court  may  deem  necessary  for  the 
security  and  protection  of  the  minor  and  of  his  or  her  estate. 

Sec.  2.    This  act  to  take  effect  and  be  in  force  from  and  after  its 
passage. 

L Approved  January  24, 1865.] 


AN  ACT  to  anthoriie  the  appointment  of  Commissioners  of  Deeds. 


Be  ii  enacted  by  the  Legislative   Assembly  of  the  Territory 

of  Montana: 

8eo.  1.  That  the  governor  of  this  Territory  may  appoint  and 
commission  in  any  State  or  Territory  of  the  United  States  one  or 
more  commissioners  of  deeds,  to  continue  in  office  during  tbe  plea- 
sure of  the  governor,  who  shall  have  power  to  administer  oaths  and 
take  depositions,  and  the  proof  and  acknowledgement  of  deeds,  and 
other  instruments,  to  be  used  or  recorded  in  this  Territory. 

Sec.  2.  Before  any  such  commissioner  shall  proceed  to  dis- 
charge any  of  the  duties  of  his  said  appointment,  he  shall  take  and 
subscribe  an  oath  before  some  officer  authorized  to  administer  oaths 
in  the' State  or  Territory  for  which  he  is  appointed,  that  he  will 
faithfully  discharge  tbe  duties  of  his  said  appointment,  which  oath, 
together  with  an  impression  in  wax  of  bis  seal  of  office,  shall  be 
filed  in  the  office  of  the  secretary  of  this  Territory. 

Sec.  8.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  January  28,  1885.] 
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AN  ACT  relating  to  the  Printing  of  the  Laws  and  Journals  of  the  Council  and 
House  of  the  first  Legislative  Assembly  of  the  Territory  of  Montana. 


Be  it  enacted  by  the    Legislative   Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  the  secretary  of  the  Territory  of  Montana,  or  the 
governor,  in  case  of  the  absence  or  inability  of  the  secretary,  shall 
be,  and  is  hereby  requested  and  empowered  to  procure,  at  as  early  a 
day  as  practicable  after  the  adjournment  of  the  legislative  assembly, 
the  printing,  stitching,  and  binding,  with  paper  cover,  three  hun- 
dred copies  of  the  laws,  memorials,  and  resolutions  passed  at  the 
first  legislative  assembly  of  the  Territory  of  Montana ;  also,  fifty 
copies  of  the  journals  of  each  house  of  the  legislative  assembly,  at 
the  same  time  and  in  the  same  manner  that  the  laws,  memorials,  and 
resolutions  are  to  be  printed,  stitched,  and  bound,  with  proper  in- 
dexes to  each  and  every  copy  thus  published  and  bound. 

Sec.  2.  That  the  person  who  shall,  in  accordance  with  the  pre- 
ceding section,  perform  the  duty  assigned,  may,  *nd  is  hereby  au- 
thorized to  make  such  alterations  in  orthography,  grammatical  con- 
struction, and  punctuation  of  said  laws  as  he  may  deem  necessary 
to  complete  the  sense  of  the  same,  including  any  such  alterations 
so  required  to  be  made  in  brackets  when  printed. 

Sec.  8  That  the  printed  volumes  of  laws,  aforesaid,  shall  be 
prefaced  by  the  "  Declaration  of  Independence,"  the  "  Constitu- 
tion of  the  United  States,"  the  "  Organic  Act,"  of  Montana  Ter- 
ritory, and  the  pre-emption  and  homestead  laws  of  tho  United 
States. 

Sec.  4.  The  members  of  the  present  legislative  assembly  of 
the  Territory  of  Montana  shall  be  entitled  t:>  and  receive  each  two 
copies  of  the  laws,  and  three  copies  of  the  journals  of  either  house 
of  said  legislative  assembly ;  and  it  shall  be  the  duty  of  the  secre- 
tary or  governor  —  as  the  case  may  be  —  to  furnish  the  said  mem- 
bers the  said  copies  of  laws  and  said  copies  of  journals  to  which 
they  are  entitled  by  this  act  as  soon  as  practicable  after  publication. 

Sec.  5.     That  this  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  approval  by  the  governor. 
[Approved  January  31,  1865.] 
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AN  ACT  to  provide  for  issuing  and  serving  certain  legal  processes  on  8unday. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  in  all  cases  where  writs  of  attachment  or  replevin 
may  now  lawfully  issue,  the  same  may  be  issued  and  served  on 
Sunday ;  Provided,  That  the  petition  asking  for  the  writ  shall 
state,  in  addition  to  the  facts  now  by  law  required  to  be  stated,  that 
the  affiant  believes  he  will  lose  his  claim  or  property  unless  process 
issue  on  that  day. 

Sec.  2.  This  act  to  take  effect  and  be  in  force  from  and  after: 
its  passage. 

[Approved  January  31, 1865.] 


AN  ACT  concerning  the  location  of  Tunnels. 

Be  it  enacted  by  the    Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sec.  1.  That  if  any  person  or  persons  shall  locate  a  tunnel 
claim  for  the  purpose  of  discovery  and  mining,  he  or  she  shall  re- 
cord the  same,  specifying  the  place  of  commencement  and  the  course 
thereof,  with  the  names  of  the  parties  interested  therein. 

Sec.  2.  That  any  person  or  persons  so  pre-empting  any  tunnel 
have  the  exclusive  right  to  three  hundred  feet  on  each  side  from  the 
centre  of  said  tunnel  on  any  and  all  lodes  that  he  or  they  may  dis- 
cover in  the  course  of  said  tunnel :  Provided,  That  none  of  said 
lodes,  leads,  or  ledges  were  discovered  and  recorded  previous  to  the 
pre-emption  of  said  tunnel,  in  accordance  with  an  act  passed  by  the 
legislative  assembly  of  the  Territory  of  Montana,  entitled,  "  An 
act  relating  to  the  discovery  of  gold  and  silver  quartz  leads,  lodes, 
cr  ledges,  and  the  manner  of  their  location." 

Sec.  8.     That  any  person  or  persons  who  may  work  any  tunnel 
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or  tunnels  shall  have  the  right  of  way  through  any  and  all  lodes, 
leads,  or  ledges  that  may  lie  in  the  course  of  any  of  said  tunnels ; 
Provided,  That  all  quartz  ore  or  mineral  taken  from  said  tunnel 
from  leads,,  lodes,  or  ledges  belonging  to  parties  other  than  the  said 
tunnel  company,  shall  be  deposited  on  the  surface  by  said  tunnel 
company  and  belong  to  the  original  occupants  or  owners  of  said 
lead,  lode,  or  ledge. 

Sso.  4.  That  in  order  to  hold  any  tunnel  claims  to  the  use  of 
themselves,  their  heirs  and  assigns,  they  shall,  before  the  expiration 
of  one  year  from  the  date  of  pre-emption,  run  to  the  distance  or 
depth  of  one  hundred  feet  on  said  tunnel. 

Sec.  5.  That  any  person  or  persons  who  shall  pre-empt  any 
tunnel  claim  shall  be  entitled  to  three  hundred  feet  on  each  side  of 
the  mouth  of  said  tunnel  for  the  purpose  of  a  quartz  or  ore  yard. 

Sec.  6.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  January  31, 1865.] 


AN  ACT  ooDteraiDg  Mufci  *n4  Brands. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sso.  1.  That  any  person  desirous  of  securing  the  exclusive  use 
of  a  particular  mark  or  brand,  shall  have  the  exclusive  right  to  use 
the  same  for  the  marking  of  his  or  her  cattle,  horses,  mules,  asses, 
hogs,  and  sheep  in  the  county  in  which  he  or  she  resides,  on  com- 
plying with  the  provisions  of  this  act. 

8bo  2.  Such  person  shall  make  and  sign  a  description  of  the 
mark  or  brand  which  he  or  she  may  wish  to  adopt,  and  cause  the 
same  to  be  recorded  in  the  office  of  the  county  clerk  of  the  county 
in  which  he  or  she  resides,  and  the  same  description  shall  not  be 
reoorded  for  more  than  one  resident  of  the  same  county. 

8bc.  8.    If  any  person  shall  wilfully  mark  any  of  his  or  her 

tattle,  horses,  mules,  asses,  hogs,  or  sheep,  with  the  same  mark  or 

brand  previously  recorded  by  any  resident  of  the  same  county,  and 

while  the  same  mark  shall  be  used  by  such  resident,  the  person  so 

51 
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offending  shall  forfeit  for  every  each  offence  the  sum  of  ten  dollars, 
to  be  recovered  before  any  justice  of  the  peace,  or  court  having 
competent  jurisdiction.  If  any  person  shall  wilfully  mark  or  brand 
the  cattle,  horses,  mules,  asses,  hogs,  or  sheep  of  any  other  person 
with  his  own  brand  or  mark,  or  shall  wilfully  deface,  destroy,  or 
alter  such  mark  of  any  other  person,  he  or  she  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  before  any 
court  of  competent  jurisdiction  shall  be  fined  in  any  sum  not  ex- 
ceeding five  hundred  dollars,  and  be  imprisoned  in  the  county  jail 
not  less  than  thirty  days  nor  more  than  one  year. 

Sec.  4.  That  nothing  herein  shall  be  so  construed  as  to  prevent 
one  person  from  using  the  brand  of  another  person,  with  their  con- 
sent first  obtained. 

Sec.  5.  All  fines  and  penalties  incurred  by  the  provisions  of 
this  act  shall  be  paid  into  the  county  treasury  for  the  use  of  com- 
mon schools. 

Sec.  6.  All  laws  or  parts  of  laws  conflicting  with  this  act  are 
hereby  repealed. 

Sec.  7.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  February  1, 1865.] 


AN  ACT  ooncerniog  Jails  and  Prisoners  thereof. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sec.  1.  There  shall  be  built  or  provided,  and  kept  in  good 
repair,  in  each  county,  one  common  jail,  at  the  expense  of  the 
county. 

Sec.  2.  The  county  commissioners  shall  have  the  care  of  build- 
ing, inspecting  and  repairing  such  jail,  and  shall,  once  every  three 
months,  inquire  into  the  state,  as  respects  the  security  thereof,  and 
the  treatment  and  condition  of  prisoners,  and  shall  take  all  neces- 
sary precaution  against  escape,  sickness  or  infection. 

Sec  8.  The  sheriff  shall  have  the  custody  of  the  jail  in  his 
coutty,  and  of  the  prisoners  therein,  and  shall  keep  the  same,  per- 
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sonally  or  by  his  deputy,  for  whose  debts  he  shall  be  responsible, 
and  shall  furnish,  at  the  expense  of  the  proper  county,  all  necessary 
sustenance,  bedding,  clothing,  fuel,  and  medical  attendance  for  the 
prisoners  committed  to  his  custody,  and  the  county  commissioners 
shall  allow  him  reasonable  compensation  out  of  the  county  treasury, 
not  exceeding  three  dollars  per  day  for  the  support  of  all  prisoners 
confined  on  criminal  process. 

Sec.  4.  The  sheriff  may  appoint  a  jailer,  who,  in  the  absence 
or  disability  of  the  sheriff,  shall  have  the  custody  of  the  jail  and 
the  prisoners. 

Sec.  5.  In  case  of  the  death,  resignation  or  removal  of  the 
sheriff,  the  person  provided  for  by  law  to  supply  his  place,  shall 
have  charge  of  the  county  jail  of  his  proper  county,  and  all  persons 
by  law  confined  therein,  and  such  sheriff  or  other  officer  is  hereby 
required  to  conform  in  all  respects  to  the  provisions  of  this  act. 

Sec.  6.  If  any  sheriff  or  jailer  shall  defraud  any  prisoner  of 
his  allowance,  or  shall  not  provide  a  reasonable  allowance  and  ac- 
commodation, he  shall  forfeit  fifty  dollars  for  each  offence,  to  be  re- 
covered by  an  action  for  debt  by  the  county  commissioners  for  the 
use  of  the  county. 

Sec.  7.  The  sheriff,  or  other  officer  performing  the  duties  of 
sheriff,  shall,  five  days  previous  to  the  opening  of  the  district  court 
in  the  district  in  which  his  county  is  situated,  return  to  the  com- 
missioners of  his  county  a  certified  list  of  the  names  of  all  prisoners 
then  in  his  custody,  with  the  time  and  cause  of  their  confinement, 
and  the  length  of  the  term  for  which  they  were  committed,  and  he 
shall  also  return  to  said  commissioners  within  five  days  after  the 
close  of  said  term  of  court,  the  name  and  cause,  and  term  of  com- 
mitment of  every  prisoner  committed  during  said  term  of  court, 
and  any  jailer  who  shall  neglect  to  make  such  return,  for  every 
such  neglect  shall  pay  a  fine  not  to  exceed  fifty  nor  less  than 
twenty  dollars,  to  be  imposed  at  tha  next  term  of  said  court,  on 
information  of  said  commissioners  of  such  neglect,  and  such  fine 
shall  go  to  the  county. 

Sec.  8.  Persons  may  be  committed  under  the  authority  of  the 
United  States  to  any  jail  in  this  Territory,  upon  payment  of  the 
expenses  of  supporting  such  prisoners,  ten  dollars  per  month  to  the 
county,  for  the  use  of  the  jail,  and  all  legal  fees  to  the  jailer,  and 
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the  sheriff  shall  receive  each  prisoners  and  subject  them  to  the 
same  discipline  and  treatment,  and  be  liable  for  any  neglect  of  duty, 
as  in  the  case  of  other  prisoners,  but  the  county  in  no  case  shall  be 
liable  for  the  escape  of  such  prisoner  or  prisoners. 

Sec.  9.  Whenever  any  prisoner  under  conviction  for  any  crim- 
inal offence  shall  be  confined  in  jail  for  any  liability  to  pay  any 
fine,  forfeiture,  or  costs,  or  to  procure  sureties,  the  district  dfturt, 
upon  satisfactory  evidence  of  such  inability,  may  in  lieu  thereof, 
confine  such  person  in  the  county  jail  at  the  rate  of  five  dollars  per 
day  until  the  forfeiture  or  costs  so  imposed  shall  be  satisfied ;  and 
in  such  case  the  sheriff  may  procure  chains  for  the  safe  keeping  of 
such  prisoner  or  prisoners,  and  hire  out  or  put  to  labor  such  pris- 
oner or  prisoners,  and  shall  charge  the  earnings  of  the  same  to  him* 
self  for  the  sustenance  of  said  prisoners,  and  any  surplus  that  may 
accrue  from  such  labor  shall  be  paid  into  the  county  treasury  to  the 
credit  of  said  prisoner. 

Sec.  10.  Whenever  from  any  sufficient  cause  the  sheriff  shall 
think  it  expedient  that  the  prisoner  be  removed  from  the  jail  of  his 
county,  on  application  in  writing  to  the  governor  of  the  Territory 
by  the  sheriff  and  commissioners  of  such  county,  the  governor  may 
order  such  prisoner  to  be  removed  to  some  other  jail,  anywhere 
within  the  Territory,  there  to  be  detained  in  the  same  manner  as  in 
the  jail  from  whence  they  were  moved,  until  remanded  back  by  a  sim- 
ilar process,  or  discharged  according  to  law. 

Sec.  11.  All  the  expenses  of  removing  and  maintaining  prison- 
ers, incurred  under  the  preceding  section,  shall  be  defrayed  by  the 
county  from  which  they  were  so  removed. 

Sec.  12.     This  act  shall  take  effect  and  be  in  force  from  an(J 
after  its  passage  and  approval  by  the  governor. 
[Approved  February  3, 1865.] 


TERRITORY  OF  MONTANA.  306 


AN  ACT  to  prevent  Officers  from  deatiftg  !b  oert&in  securities. 

Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana : 

Sec.  1.  The  Territorial  treasurer  and  auditor,  and  the  several 
county,  city  or  town  corporation  officers  in  this  Territory,  are  here- 
by expressly  prohibited  from  purchasing  or  selling,  or  in  any  man- 
ner receiving  to  their  use  and  benefit,  or  the  use  and  benefit  of  any 
person  or  persons  whatever,  any  Territory,  county  or  town  war- 
rants, scrip,  orders,  demands,  claim  or  claims,  or  other  evidence  of 
indebtedness  against  the  Territory,  or  county,  or  any  city  or  town 
thereof. 

Sec.  2.  The  Territorial  treasurer  and  auditor,  and  all  county, 
city  or  town  corporation  officers,  are  prohibited  from  purchasing,  or 
being  interested  in,  or  receiving,  or  selling,  or  transferring,  or 
capsing  to  be  purchased,  received,  sold  or  transferred,  either  in 
person  or  by  or  through  the  agency  *r  means  of  any  person  or  per- 
sons whatever,  any  interest,  elaim,  demand,  or  other  evidence  of 
indebtedness  against  the  Territory,  or  any  county,  city  or  town 
corporation  thereof,  either  directly  or  indirectly;  nor  shall  any 
clerk  or  employe  of  any  such  officer  or  officers,  nor  the  commission- 
ers employed  or  to  be  employed  to  fund  any  county,  city  or  town 
corporation  indebtedness,  be  allowed  to  make  any  purchaso,  sale,  or 
transfer,  or  bargain  in  any  manner  fbr  any  Territory,  county,  city 
or  town  corporation  indebtedness,  be  allowed  to  make  any  such  pur- 
chase, sale,  or  transfer,  or  bargain  in  any  way  or  manner  for  any 
Territory,  county,  city  or  town  corporation  warrants,  scrip,  de- 
mands, or  other  evidences  of  indebtedness,  against  the  Territory,  or 
any  county,  city  or  town  corporation  thereof. 

Sec  8.  It  shall  be  the  duty  of  the  Territorial  treasurer,  and 
the  several  county,  city  or  town  corporation  treasurers  of  the  Ter- 
ritory, to  refuse  to  redeem  any  warrants  against  the  Territory,  or 
any  county,  city  or  town  corporation  thereof,  when  it  shall  come  to 
their  knowledge  that  such  warrants,  scrip  or  other  evidences  of  in- 
debtedness have  been  purchased,  sold,  received,  or  transferred,  in 
violation  of  the  provisions  of  this  act. 
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Sec.  4.  All  public  officers  herein  referred  to,  shall  have  the 
right  to  sell  or  transfer  any  evidences  of  public  indebtedness,  which 
may  be  issued  according  to  law  and  held  by  such  officers  for  services 
rendered  by  them,  to  the  Territory,  county,  or  town  corporation, 
legally  and  justly  due,  and  this  act  shall  not  be  deemed  to  prevent 
the  purchase,  sale  and  transfer  of  any  funded  public  indebtedness 
whatever,  of  the  Territory,  or  of  any  county,  city  or  town  corpo- 
ration. 

Sec.  5.  It  shall  be  the  duty  of  any  officer  charged  with  the  dis- 
bursement of  any  public  moneys,  or  any  evidences  of  public  indebt- 
edness, when  he  shall  be  informed  by  affidavit  of  the  violation  of 
any  of  the  provisions  of  this  act,  by  any  officer  or  any  agent  or 
employe  of  said  officer,  whose  account  is  to  be  settled,  audited  or 
paid  by  him,  to  withhold  any  settlement  or  payment  of  the  same, 
and  to  cause  said  officer,  or  any  agent  or  employe  of  said  officer,  to 
be  prosecuted  for  a  felony,  and  on  conviction  of  any  officer,  or  any 
agent  or  employe  of  said  officer,  guilty  of  any  violation  of  the  pro- 
visions of  this  act,  he  shall  be  punished  by  a  fine  of  not  less  than 
five  hundred  dollars,  and  shall  be  imprisoned  in  the  Territorial 
prison,  not  less  than  two  months.  Such  conviction  shall  operate  as 
forfeiture  of  office,  and  the  party  convicted  shall  forever  be  disqual- 
ified from  holding  any  office  of  trust  or  profit  in  this  Territory. 
Any  person  giving  information  which  may  lead  to  the  conviction  of 
any  person,  under  the  provisions  of  this  act,  shall  be  entitled  to 
one-fourth  of  any  fine  assessed  upon  and  collected  from  any'  such 
officer,  or  agent  or  employe  of  said  officer.  The  balance  of  said 
fines  shall  be  paid  into  the  county  treasury  of  the  several  counties. 

Sec.  6.  This  act  shall  take  effect,  and  be  in  force,  from  and 
after  its  passage. 

[Approved  February  2, 1865.] 


TERRITORY  OF  MONTANA.  407 


AN  ACT  in  relation  to  Trout  Fishing. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  a  fishing  tackle,  consisting  of  a  rod  or  pole,  line 
and  hook,  shall  be  the  only  lawful  way  that  trout  can  be  caught  in 
any  of  the  streams  of  this  Territory. 

Sec.  2.  That  said  hook  shall  not  be  baited  with  any  drug  or 
substance  poisonous  to  any  kind  of  fish  whatever. 

Sec.  8.  That  it  shall  be  unlawful  for  any  persons  or  persons  in 
the  Territory  of  Montana  to  make  any  dams,  or  use  any  nets,  seins, 
or  any  similar  means  for  catching  trout,  or  to  use  any  drug  or  poi- 
son intending  to  catch,  kill,  or  destroy  any  species  of  fish. 

Sec.  4.  Any  person  or  persons  offending  against  this  act,  on 
conviction  thereof,  shall  forfeit  and  pay  for  every  such  offence  a 
penalty  of  not  less  than  fifty  dollars  nor  more  than  two  hundred 
dollars,  to  be  recovered,  with  costs  of  suit,  in  civil  action,  in  the 
name  of  the  Territory  of  Montana,  before  any  court  having  juris- 
diction ;  one-half  of  the  fine  so  collected  shall  be  paid  into  the 
county  treasury  for  the  benefit  of  the  common  schools  of  the  county 
in  which  the  offence  was  committed,  and  one-half  shall  be  paid  to 
the  person  or  persons  informing  the  nearest  magistrate  that  such 
offence  has  been  committed.  All  such  fines  and  costs  shall  be  col- 
lected without  stay  of  execution,  and  such  defendant  or  defendants 
may,  by  order  of  the  court,  be  confined  in  the  county  jail  until 
such  fine  and  costs  shall  have  been,  paid. 

Sec.  5.  This  act  to  be  in  force  and  take  effect  from  and  after 
its  approval  by  the  governor. 

[Approved  February  2,  1865.] 
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AN  ACT  supplemental  to  an  act  entitled  an  act  to  provide  for  the  Expenses  of 
Montana  Territory. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.     The  form  of  the  warrants  of  the  auditor  drawn  on  the 
treasurer  for  the  payment  of  money  shall  be  as  follows  : 

Warrant  No. .  Tbbkitory  of  Montana. 

County  of  — 


-,  186—. 


The  treasurer  will  pay  to ,  or  order, 

^oo  dollars  out  of  any  money  in  the  treasury  not  other- 


wise appropriated. 


$ Territorial  Auditor. 

Presented  for  payment, ,  186 — . 


Territorial  Treasurer. 


Sbo.  2.    All  acts  and  parts  of  acts  contravening  section  one  of 
this  act  are  hereby  repealed. 

Sec.  8.     This  act  shall  take  effect  from  and  after  its  passage. 
[Approved  February  3, 1865.] 


AN  ACT  to  authorise  certain  peraons  to  solemnise  Marriage. 

Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana : 

Sec.  1.  Marriage,  as  far  as  its  validity  is  concerned,  is  a  civil 
contract,  to  which  the  consent  of  the  parties  capable  in  law  of  con- 
tracting is  essential,  and  the  parties  shall  be  of  the  age  of  majority. 

Sec,  2.  No  marriage  shall  be  contracted  while  either  of  the 
parties  shall  have  a  husband  or  wife  living,  nor  between  parties  who 
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are  nearer  of  kin  than  second  cousins,  computing  by  the  rujes  of 
civil  law,  whether  by  the  half  or  whole  blood. 

Bko.  8.  That  marriages  may  be  solemnised  by  any  judge  of  a 
court  of  record,  by  any  justice  of  the  peace  in  the  county  or  judi- 
cial district  in  and  for  which  he  is  appointed  or  elected  by  the  gov- 
ernor of  this  Territory,  or  by  a  minister  of  the  gospel  who  may  be 
settled  over  any  congregation  in  this  Territory  as  minister  thereof. 

Sec.  4.  That  every  person  solemnizing  marriage  shall  make  a 
record  thereof,  and  within  three  months  after  such  marriage,  shall 
make  out  and  deliver  to  the  recorder  of  deeds  of  the  county  in 
which  the  marriage  took  place,  a  certificate,  under  his  hand,  of  the 
following  form,  and  deliver  a  copy  to  either  or  both  of  the  parties, 
if  requested. 

Sec.  5.     The  certificate  shall  be  in  the  following  form : 

Territory  op  Montana  I 


County  of 


\i 


This  is  to  certify  that  the  undersigned,  a  justice  of  the  peace  of 
said  county  (minister  of  the  gospel,  judge,  etc,  as  the  case  may 

be),  did,  on  the day  of ,  A.  D.   18 ,  join  in 

lawful  wedlock  T B and  M S , 

with  their  mutual  consent,  in  presence  of  P L and 

M M ,  witnesses. 

Sec.  6.  All  such  certificates  shall  be  filed  and  recorded  by  the* 
said  recorder,  in  a  book  to  be  kept  by  him  for  that  purpose,  and  he 
shall  receive  a  fee  of  one  dollar  from  the  person  solemnizing  said 
marriage,  who  shall  be  entitled  to  receive  the  same  from  the  parties, 
before  the  marriage. 

Sec.  7.  That  every  person  solemnizing  marriages,  who  shall 
neglect  to  make  and  deliver  to  the  recorder  a  certificate  thereof, 
within  the  time  above  specified,  shall  forfeit  for  such  neglect  a  sum 
not  less  than  twenty  nor  more  than  fifty  dollars;  and  every  re- 
corder who  shall  neglect  to  record  such  certificate,  so  delivered, 
shall  forfeit  the  like  penalty. 

Sec.  8.  That  every  person  who  shall  wilfully  make  and  deliver 
a  false  certificate  of  marriage,  or  pretended  marriage,  or  undertake 
to  join  others  in  marriage,  knowing  he  is  not  lawfully  authorized 
so  to  do,  or  knowing  any  legal  impediment  to  the  proposed  mar- 
riage, be  shall,  on  eonvtction  in  any  court  of  competent  juriscBc- 
52 
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tion,  be  fined  in  a  sum  not  exceeding  five  hundred  dollars,  and  be 
imprisoned  in  the  Territorial  prison  until  such  fine  is  paid. 

Sec.  9.  No  marriage  solemnised  before  any  person  professing 
to  be  a  judge  or  justice  or  minister,  shall  be -deemed  or  regarded 
void,  nor  shall  the  validity  thereof  be  in  any  way  affected  on  ac- 
count of  any  want  of  jurisdiction  or  authority,  provided  it  be  con- 
summated with  a  full  belief  on  the  part  of  the  persons  so  married, 
or  either  of  them,  that  they  have  been  lawfully  joined  in  marriage. 

Sec.  10.  The  original  certificate  and  record  of  marriage  made 
by  the  judge,  justice,  or  minister,  as  prescribed  in  this  act,  and  the 
record  thereof  by  the  recorder  of  the  county,  or  a  copy  of  such 
record,  duly  certified  by  the  recorder,  shall  be  received  by  all 
courts,  and  in  all  places,  as  presumptive  evidence  of  the  fact  of 
such  marriage. 

Sec.  11.  Illegitimate  children  shall  become  legitimatized  by 
the  subsequent  marriage  of  their  parents  with  each  other. 

Sec.  12.  All  fines  arising  under  this  act,  in  consequence  of  a 
breach  of  this  act,  shall  be  paid  into  the  county  treasury  for  the 
use  of  common  schools ;  and  said  fines  shall  be  recovered  by  a  civil 
action,  to  be  brought  by  any  person  aggrieved  or  by  the  county 
treasurer. 

Sec.  13.    This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  approval  by  the  governor. 
[Approved  February  6(  1885.] 


AN  ACT  defining  the  time  for  Acts  and  Joint  Resolutions  to  take  effect 

Be  it  enacted  by  the  Legislative  Assembly  of  the    Territory 

of  Montana : 

Sec.  1.  All  acts  and  joint  resolutions  which  declare  that  they 
take  effect  from  and  after  their  passage  and  approval  by  the  gover- 
nor, are  hereby  declared  to  so  take  effect  only  at  the  seat  of  gov- 
ernment ;  and  in  other  portions  of  the  Territory  allowing  fifteen 
miles  from  the  seat  of  government  for  each  day. 

Sec.  2.    All  acts  and  joint  resolutions  which  do  not  take  effect 
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from  and  after  tbeir  passage  and  approval  by  the  governor,  shall 
take  effect  and  be  in  force  in  all  parts  of  this  Territory  upon  the 
day  named  in  such  act  or  joint  resolution. 

Sao.  29.    This  act  shall  be  in  force  from  and  after  its  passage. 
[Approved  February  6,  I860.] 


AN  ACT  providing  for  the  collection  of  the  Revenue. 

Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sbc.  1.  An  annual  ad  valorem  tax  of  forty  cents  upon  each 
one  hundred  dollars  value  of  taxable  property,  for  Territorial  pur- 
poses, upon  the  assessed  value  of  all  property  in  this  Territory  not 
by  this  act  exempted  from  taxation,  is  hereby  levied  and  directed  to 
be  collected  and  paid ;  and  upon  the  same  property  the  board  of 
commissioners  of  each  county  is  also  hereby  authorized  and  em- 
powered to  levy  and  collect,  annually,  a  tax  for  county  expendi- 
tures, not  exceeding  one  hundred  cents  on  each  one  hundred  dol- 
lars ;  for  the  support  of  the  poor,  not  more  than  one  mill  on  the 
dollar ;  and  upon  the  same  property  the  board  of  commissioners  of 
each  county  is  also  hereby  authorised  and  empowered  to  levy  and 
collect  such  additional  and  special  taxes  as  the  laws  of  this  Terri- 
tory may  authorize  or  require  them  to  levy  and  collect.  Provided, 
however,  That  whenever  the  board  of  commissioners  levy  any  tax, 
they  shall  cause  such  levy  to  be  entered  on  the  record  of  their  pro- 
ceedings, and  shall  direct  tbeir  clerks  to  deliver  a  certified  copy 
thereof  to  the  assessor  and  treasurer,  each  of  whom  shall  file  said 
copy  in  his  office. 

Sbc.  2.  Every  tax  levied  under  the  provisions  or  authority  of 
this  act  is  hereby  made  a  lien  against  the  property  assessed,  which 
lien  shall  attach  on  the  first  Monday  of  June  in  each  year  on  all 
property  then  in  this  Territory,  and  shall  not  be  satisfied  or  re- 
moved until  the  taxes  are  all  paid  or  the  property  has  absolutely 
vested  in  a  purchaser  under  a  sale  for  taxes 

Sbc.  8.    All  property,  of  every  kind  and  nature  whatsoever, 
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within  this  Territory,  shall  be  subject  to  taxation,  except,  First, 
All  lands  and  lots  of  ground,  with  buildings,  improvements,  and 
structures  thereon,  belonging  to  the  Territory,  or  any  municipal 
corporation,  or  to  any  county  of  the  Territory ;  and  all  lands  be- 
longing to  the  United  States,  or  to  this  Territory ;  and  all  build- 
ings and  improvements  belonging  to  the  United  States,  or  this  Ter- 
ritory. Second,  Court-houses,  jails,  town  halls,  houses  occupied 
by  fire  and  military  companies,  and  their  apparatus,  and  other  pub- 
lic structures  and  edifices,  and  all  squares  and  lots  kept  open  for 
health  or  public  uses,  or  for  ornament,  belonging  to  any  county, 
city,  town,  or  village  in  this  Territory ;  public  libraries,  colleges, 
school-houses,  and  other  buildings,  for  the  purpose  of  education, 
with  their  furniture,  libraries,  and  all  other  equipments,  and  lots  or 
lands  thereto  appurtenant,  and  used  therewith,  so  long  as  the  same 
shall  be  used  for  thai  purpose.  Provided,  That  when  any  of  the 
property  mentioned  in  this  sub-division  is  private  property,  from 
which  a  rent  or  other  valuable  consideration  is  received  for  its  use, 
the  same  shall  be  taxed  as  other  property.  Third,  Public  asylums, 
hospitals,  poor-houses,  and  other  charitable  or  benevolent  institu- 
tations  for  the  relief  of  the  indigent  or  afflicted,  and  the  lots  er 
lands  thereto  appurtenant,  with  all  their  furniture  and  equipments; 
all  grounds  and  buildings  belonging  to  agricultural  societies,  so 
long  as  the  same  shall  be  used  for  that  purpose  only,  and  without 
pecuniary  gain.  Fourth,  Churches,  ohapels,  and  equipments,  and 
the  lots  of  ground  appurtenant  thereto,  and  used  therewith.  Pro- 
trided.  Bent  is  not  paid  for  sueh  ground  so  long  as  the  same  shall 
be  used  for  that  purpose  only,  without  yielding  rent.  Fifth,  Tho 
buildings  and  lots  of  ground  appurtenant  thereto,  and  used  therewith, 
owned  and  used  by  the  order  of  "  Free  and  Accepted  Masons,"  the 
"  Independant  Order  of  Oddfellows,"  or  by  any  benevolent  or 
oharitable  society,  except  such  buildings  and  lots  of  ground  as  are 
owned  in  connection  with  individual  owners,  then  only  to  the  extent 
owned  by  such  orders  or  societies.  Sixth,  Cemeteries  and  grave- 
yards, set  apart  and  used  for  the  purposes  of  interring  the  dead. 
Seventh,  The  property  of  widows  or  orphan  children,  not  to  exceed 
the  amount  of  one  thousand  dollars  to  any  one  family.  Eighth, 
Growing  crops.  Ninth,  Mining  claims.  Provided,  That  all  ma- 
chinery used  in  mining  elaims,  and  all  property  and  improvements 
appurtenant  to  or  upon  mining  claims,  which  have  an  independent 
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and  separate  value,  shall  be  subject  to  taxation.  Tenth,  Tools  of 
mechanics,  farming  tools  of  husbandmen,  libraries  of  professional 
men  and  private  citizens,  household  furniture  of  families  or  house- 
holders, which  do  not  exceed  in  value,  to  each,  the  sum  of  one 
hundred  dollars,  and  tools  of  miners  which  do  not  exceed  in  value, 
to  each  owner,  the  sum  of  fifty  dollars. 

Sue.  4.  All  other  property,  real  and  personal,  within  the  Ter- 
ritory, is  subject  to  taxation,  in  the  manner  herein  directed,  and 
this  is  intended  to  embrace  improvements  on  lands  and  lots  in 
towns,  including  lands  bought  from  the  United  States,  and  from 
this  Territory,  and  whether  bought  on  a  credit,  or  otherwise ;  ferry 
franchises,  which,  for  the  purpose  of  this  ehapter,  are  to  be  consid- 
ered real  property,  ditches  and  flumes;  horses,  oxen,  cows  and 
calves,  mules  and  asses,  sheep,  swine  and  goats ;  money  in  coin  or 
gold  dust,  whether  in  possession  or  on  deposit,  and  including  bank 
bills,  property  or  labor  due  from  solvent  debtors  on  contract  or  on 
judgment,  and  whether  in  this  Territory  or  not,  mortgages  and 
other  like  securities,  stock  or  shares  in  any  bank  or  company  incor- 
porated or  otherwise,  and  whether  incorporated  by  this  or  any  other 
Territory  or  State,  and  whether  situated  in  this  Territory  or  not) 
public  stocks  or  loans  ;x  household  furniture  not  otherwise  exempt, 
including  gold  and  silver  plate,  musical  instruments,  watches  and 
jewelry;  private  libraries  for  their  value  over  one  hundred  dollars; 
pleasure  carriages,  stages,  hacks  and  other  vehicles,  for  transport- 
ing passengers ;  wagons,  carts,  drays,  sleds  and  every  other  descrip- 
tion of  vehicle  or  carriage,  boats  and  vessels  of  every  description, 
wherever  registered  or  licensed,  and  whether  navigating  the  waters 
of  this  Territory  or  not,  if  owned  either  wholly  or  in  part,  by  per- 
sons who  are  inhabitants  of  this  Territory :  annuities,  bat  not  in- 
cluding pensions,  from  the  United  States  or  any  of  them,  nor  sala- 
ries nor  payments  expected  for  services  to  be  rendered ;  and  other 
property,  not  above  exempted,  although  not  herein  specified. 

Sec.  5.  The  term  credit,  as  used  in  this  act,  includes  every 
elaim  and  demand  for  money,  labor  or  other  valuable  thing ;  and 
every  annuity,  or  sum  of  money  receivable  at  stated  periods,  and 
all  money  in  property  of  any  kind,  and  secured,  by  deed,  mortgage 
or  otherwise.  But  pensions  from  the  United  States,  or  any  of 
them,  and  salaries  or  payments  expected,  for  services  to  be 
dered,  are  not  included  in  the  above  term. 
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By  Whom,  When,    and  in  what  Manner,  Property  is  to 

be  Listed. 

Sec.  6.  Every  inhabitant  of  this  Territory,  of  full  age  and 
sound  mind,  shall  list  all  property,  subject  to  taxation  in  this  Ter- 
ritory, of  whioh  he  is  the  owner,  or  has  the  control  or  management, 
in  the  manner  hereinafter  directed.  But,  the  property  of  a  ward 
is  to  be  listed  by  his  guardian ;  of  a  minor,  having  no  other  guar- 
dian, by  his  father,  if  living,  if  not,  thon,  by  his  mother,  if  living, 
if  not,  then,  by  the  person  having  the  property  in  charge  If  a 
married  woman,  by  her  husband,  but,  if  he  be  unable  or  refuse,  by 
herself;  of  a  beneficiary,  for  whom  property  is  held  in  trust,  by 
the  trustee ;  and  the  personal  property  of  a  decedent,  by  the  execu- 
tor;  of  a  body  corporate,  company,  society  or  partnership,  by  its 
principal  accounting  officer,  agent  or  a  partner;  property  under  a 
mortgage  or  lease,  is  to  be  listed  by,  and  taxed  to,  the  mortgageor, 
or  lessor,  unless  it  be  listed  by  the  mortgagee,  or  lessee. 

Sec.  7.  Commission  merchants,  and  all  persons  trading  and 
dealing  on  commission,  and  consignees,  authorised  to  sell,  when 
the  owner  of  the  goods  does  not  reside  in  this  Territory,  are,  for 
the  purposes  of  taxation,  to  be  deemed  the  owners  of  the  property 
in  their  possession. 

Sec.  8.  All  personal  property  is  to  be  listed,  assessed  and 
taxed,  in  the  county  where  the  owner  resides,  on  the  first  day  of 
June  of  the  then  current  year ;  but  if  the  owner  resides  out  of  the 
Territory,  it  is  to  be  listed  and  taxed  where  it  may  then  be ;  and  if 
the  agent  or  person  having  charge  of  such  property  neglect  to  list 
it,  he  will  be  subject  to  the  penalty  hereinafter  provided. 

Sec.  9.  All  persons  required  to  list  property  in  behalf  of  an- 
other, shall  list  in  the  same  county  in  which  he  would  be  required, 
if  it  were  his  own, — except  as  herein  otherwise  directed, — but  he 
must  list  it,  separately  from  his  own,  naming  the  person  or  estate, 
to  Whom  or  to  which  it  belongs ;  but  the  undivided  property  of  a 
person  deceased,  belonging  to  his  heirs,  with  or  without  naming  the 
several  heirs. 

Sbo.  10.  The  property  of  corporations  or  companies  construct- 
ing bridges,  canals,  ditches,  flumes,  railways,  plank  roads,  grading 
roads,  turnpiking  roads,  and  similar  improvements,  shall  be  assessed 
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to  each  corporation  or  company ;  and  when  any  each  stockholders 
are  non-residents,  their  interests  are  to  be  taxed  in  this  Territory, 
and  in  the  county  in  which  is  either  terminus  of  the  structure  in 
this  Territory ;  and  to  that  .end,  the  assessor  is  directed  to  require 
the  secretary  or  clerk,— or  whatever  officer  of  corresponding  duties 
there  may  be — to  render  under  oath,  a  list  of  the  names  and  resi- 
dences of  such  non-residents,  and  both  the  par  value  and  the  market 
value  of  such  stock ;  but  if  such  secretary  or  other  corresponding 
officer  does  not  reside  in  the  Territory,  the  assessor  or  assessors 
may  require  the  same  of  any  officer  residing  in  this*  Territory,  and 
if  such  officer  refuse,  the  shares  of  non-residents  shall  be  assessed  to 
the  company  or  corporation,  and  may  be  ascertained  in  the  best 
manner  within  the  power  of  the  assessor  or  assessors;  in  such  case 
the  county  first  listing  or  assessing  is  to  levy  and  collect  the  tax. 

Sbc.  11.  All  taxable  property  is  to  be  listed  and  valued,  each 
year ;  and  real  property  is  to  be  assessed  at  its  true  value  in  money, 
at  private  sale ;  having  legard  to  its  quality,  locality,  natural  ad- 
vantages, the  general  improvements  in  the  vicinity,  and  all  other 
elements  of  its  value. 

Sec.  12.  Depreciated  bank-notes,  and  depreciated  stock  or 
shares  in  corporations  or  companies,  may  be  listed,  at  their  current 
value  and  rates.  Credits  shall  be  listed  at  such  sum  as  the  person 
listing  them  believes  will  be  received,  or  can  be  collected;  and 
annuities,  at  the  value  which  the  person  listing  believes  them  to  be 
worth  in  money. 

Sec.  13.  In  making  up  the  amount  of  money  and  credits, 
which  any  person  is  required  to  list,  he  will  be  entitled  to  deduct 
from  the  gross  amount,  the  amount  of  all  bona  fide  debts,  owing  by 
him ;  but  no  acknowledgment  of  indebtedness,  not  founded  on  actual 
consideration,  and  no  such  acknowledgment  made  for  the  purpose 
of  being  so  deducted,  shall  be  considered  a  debt,  within  the  intent 
of  this  section ;  and  so  much  only,  of  any  liability  of  such  person, 
as  security  for  another,  shall  be  deducted,  as  the  person  making  the 
list  believes  he  is  legally  or  equitably  bound  to  pay,  and  so  much 
only  as  he  believes  he  will  be  compelled  to  pay,  on  account  of  the 
inability  of  the  principal  debtors ;  and  if  there  are  other  sureties, 
able  to  contribute,  then  so  much  only,  as  he  in  whose  behalf  the 
list  is  made  will  be  bound  to  contribute ;  but  no  person  will  be 
entitled  to  a  deduction,  on  account  of  an  obligation  of  any  kind, 
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given  to  an  insurance  company,  for  the  premium  of  insurance,  nor 
on  account  of  an  unpaid  subscription,  to  any  institution  or  society ; 
nor  on  account  of  a  subscription  to,  or  instalment,  payable  on  the 
capital  stock  of  any  company  or  corporation. 

8eo.  14  Any  person  owning,  or  baring  in  his  possession  or 
control,  within  this  Territory,  with  authority  to  sell  the  same,  any 
personal  property  purchased  either  in  or  out  of  this  Territory,  with 
a  view  of  being  sold  at  an  advance  price,  or  profit ;  or  which  has 
been  consigned  to  him,  from  any  plaice  out  of  this  Territory,  for  the 
purpose  of  being  sold  within  the  same,  shall  be  held  to  be  a  mer- 
chant, for  the  purposes  of  this  chapter;  such  property  shall  be 
listed  for  taxation,  and  in  estimating  the  value  thereof,  the  mer- 
chant shall  take  the  average  value  of  such  property,  in  his  posses- 
sion or  control,  during  the  year  next  previous  to  the  time  of  listing, 
and  if  be  has  not  been  engaged  in  that  business  as  long,  then  he 
shall  take  the  average  during  such  time  as  he  may  have  been  so 
engaged;  and  if  he  be  commencing  business,  he  shall  take  the 
value  of  the  property  at  the  time  of  listing. 

Sec.  15.  Any  person  who  purchases,  receives  or  holds  personal 
property  of  any  kind,  for  the  purpose  of  adding  to  the  value  there- 
of, by  any  process  of  manufacturing,  refining,  purifying,  or  by  the 
combination  of  different  materials,  with  a  view  of  making  gain  or 
profit  by  so  doing,  and  by  selling  the  same,  shall  be  held  to  be  a 
manufacturer,  for  the  purposes  of  this  chapter,  and  he  shall  list  for 
taxation  the  average  value  of  such  property  in  his  hands,  estimated 
as  directed  in  the  preceding  section ;  but  the  value  shall  be  esti- 
mated upon  the  materials  only,  entering  into  the  combination  or 
manufacture. 

Sbo  16.  The  assessor  of  each  county  shall,  on  or  before  the 
first  day  of  June  in  each  year,  leave  with  each  resident  in  his 
county,  of  full  age  and  sound  mind,  or  at  the  usual  place  of  resi- 
dence, or  at  the  office  or  other  place  of  business  of  such  person,  a 
written  or  printed  notice  requiring  him  to  make  out  and  return  to 
the  assessor,  by  the  twentieth  day  of  the  same  month,  a  statement 
or  list  of  his  property  which  by  law  is  subject  to  taxation ;  and  the 
assessor  shall  leave  a  blank  form,  upon  which  said  list  may  be  made. 
If  the  statement  be  not  returned  to  the  assessor  in  due  time,  he  is 
to  call  for  the  same,  but  if  the  person  be  prepared  to  render  his  list 
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at  the  time  the  notice  is  left,  it  is  the  duty  of  the  assessor  to  receive 
it  at  that  time. 

Sbo.  17.  The  list  shall  contain :  First,  His  lands,  by  town- 
ship, range,  section,  and  any  division  or  part  of  a  section ;  and 
when  such  part  is  not  a  congressional  division  or  subdivision,  some 
other  description  to  identify  it,  and  his  town  lots,  naming  the  town  in 
which  they  are  situated,  and  their  proper  description,  by  number 
and  blocks,  or  otherwise,  according  to  the  system  of  numbering  in 
the  town.  Second,  His  personal  property,  by  the  following  partic- 
ulars: 

Amount  of  capital  employed  in  merchandise ; 

Amount  of  capital  employed  in  manufactures ; 

Number  and  value  of  horses ; 

Number  and  value  of  mules  and  asses ; 

Number  and  value  of  oxen ; 

Number  and  value  of  cows  and  calves ; 

Number  and  value  of  sheep ; 

Number  and  value  of  swine ; 

Number  and  value  of  goats ; 

Number  and  value  of  carriages  of  every  description : 

Amount  of  money  and  credits ; 

Amount  (in  value)  of  clocks,  watches,  jewelry,  and  gold  and 
silver  plate; 

Number  and  value  of  musical  instruments ; 

Amount  (in  value)  of  taxable  household  furniture ; 

Amount  in  stock  or  shares  in  any  corporation  or  company ; 

Amount  (in  value)  of  all  other  property  not  enumerated ; 

The  number  of  polls. 

Sbo.  18.  The  above  list  of  items  may  be  diminished,  or  varied, 
or  enlarged,  by  the  census  board,  which  shall  consist  of  the  county 
commissioners,  the  county  clerk  and  treasurer,  so  as  to  obtain  such 
facts  as  they  may  deem  desirable. 

Sec.  19.  On  or  before  the  first  day  of  June,  in  each  year,  the 
county  commissioners  shall  provide  the  assessor  with  suitable  blank 
forms,  for  the  assessments,  and  such  instructions  as  to  insure  full 
and  uniform  assessments  and  returns 

Sbc.  20.  The  list  shall  be  signed  and  sworn  to  by  the  person 
making  it,  and  the  oath  may  be  administered,  either  by  the  assessor 
or  by  any  other  officer  authorized  to  administer  oaths,  and  shall  be 
58 
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certified  by  him;  and  the  oath  may  be  printed  upon  the  blank 
forms,  and  shall  be  in  substance  as  follows : 

I,  (A.  B  )  solemnly  swear  that  I  have  listed  tabove  or  within) 
all  the  land  and  all  the  personal  property,  money  and  credit,  sub- 
ject to  taxation,  owned  or  held  by  me,  and  whioh  I  am  required  by 
law  to  list,  (in  the  proper  oases,  insert:  as  guardian,  husband, 
parent,  trustee,  executor,  administrator,  receiver,  accounting  officer, 
partner,  agent  or  factor,)  according  to  the  best  of  my  knowledge. 

Sec  21.  When  any  person  required  to  render  the  above  state- 
ment fails  to  do  so  from  absence  or  sickness,  and  when  any  such 
person  refuses  so  to  do,  or  to  take  or  subscribe  the  oath  required, 
the  assessor  shall  ascertain  according  to  the  best  information  he  can 
obtain  the  number  uud  value  of  the  several  species  of  property  re- 
quired, and  to  that  end  he  is  hereby  authorized  to  examine  on  oath 
any  person  whom  he  supposes  to  have  knowledge  in  relation  thereto, 
and  if  any  person  refuses  to  testify,  be  ahall  forfeit  the  sum  of  five 
dollars,  to  be  recovered  by  civil  action,  in  the  name  and  to  the  use 
of  the  county. 

Sec.  22  The  said  statement  shall  be  endorsed  with  the  name 
of  the  person  whose  property  is  therein  listed,  and  the  assessor 
shall  file  them  in  alphabetical  order,  and  return  them  to  the  county 
officer  when  he  return  his  assessment  roll,  to  be  there  preserved. 

Sec.  28.  All  property  is  to  be  valued  by  the  assessor,  except 
such  as  is  herein  required  to  be  valued  by  the  owner. 

Sec.  24  On  or  before  the  first  day  of  July,  annually,  the 
assessor  shall  make  out  and  deliver  to  the  county  clerk  an  assess- 
ment roll,  containing  in  tabular  form,  and  alphabetical  order,  the 
names  of  the  persons  and  bodies  in  whose  names  property  has  been 
listed  in  his  county,  with  the  several  species  of  property,  and  the 
value  as  hereinbefore  indicated,  with  the  column  of  numbers  and 
values  footed,  and  in  a  column  to  be  provided  for  that  purpose,  he 
shall  write  the  words  "by  the  assessor,"  when  the  list  was  made 
by  himself,  together  with  the  word  " absent,"  or  "sick,"  or  the 
words  "refused  to  list,"  or  "refused  to  swear,"  or  such  other 
words  as  will  express  the  cause  why  the  person  required  to  make 
the  list  did  not  make  it,  and  a  neglect  shall  be  taken  as  a  refusal. 

Sec.  25.     The  assessor  shall  take  and  subscribe  an  oath,  to  be 
certified  by  the  officer  adminiatering  it,  and  attached  to  the 
ment  roll,  which  oath  is  to  be  in  substance  as  follows : 
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I,  0.  D.,  assessor  of county,  solemnly  'swear  that  the 

value  of  all  property,  money,  and  credits,  of  which  a  statement  has 
been  made  and  verified  by  the  oath  of  the  person  required  to  list 
the  same,  is  herein  truly  returned,  as  set  forth  in  such  statement; 
that  in  every  case  where  I  have  been  required  to  ascertain  the 
amount  or  value  of  the  property  of  any  person  or  body.  X  have  dil- 
igently, and  by  the  best  means  in  my  power,  endeavored  to  ascer- 
tain the  true  amount  and  value,  and  that  as  I  verily  believe  the  full 
value  thereof  is  set  forth  in  the  annexed  return,  and  that  in  no 
case  have  I  knowingly  omitted  to  demand  of  any  person  of  whom  I 
was  required  to  make  it,  a  statement  of  the  amount  and  value  of 
his  property  which  he  was  required  by  law  to  list,  nor  in  any  way 
connived  at  any  violation  or  evasion  of  any  of  the  requirements  of 
the  law  in  relation  to  the  assessment  of  property  for  taxation. 

Sec.  26.  Immediately  after  the  assessment  roll  is  corrected,  the 
county  clerk  is  required  to  make  out  an  abstract  thereof,  containing 
the  whole  number  of  acres  of  land  listed  in  the  county ;  the  total 
value  of  the  town  lots ;  the  whole  number  of  horses,  and  their  total 
value;  the  whole  number  of  mules  and  asses,  and  their  total  value ; 
the  whole  number  of  cows,  and  their  total  value;  the  whole  num- 
ber of  oxen,  and  their  total  value ;  the  whole  number  of  calves, 
and  their  total  value ;  the  whole  number  of  sheep,  and  their  total 
value;  the  whole  number  of  swine,  and  their  total  value;  the 
whole  number  of  goats,  and  their  total  value ;  the  whole  number  of 
musical  instruments,  and  their  total  value ;  the  total  number  and 
value  of  clocks,  watches,  jewelry,  and  gold  and  silver  plate ;  the 
gross  amount  of  all  other  property,  with  money  and  credits ;  which 
abstract  the  clerk  is  directed  to  transmit  forthwith  to  the  auditor  of 
the  Territory ;  but  the  census  board  is  authorized  to  diminish  or 
add  to  the  above  list,  and  to  require  such  different  and  further  mat- 
ters to  be  returned  as  it  deems  advisable. 

Sec.  27.  The  eensus  board  constitutes  a  board  for  the  equaliza- 
tion of  taxes  for  the  Territory,  and  is  authorized  and  required  to 
examine  the  various  assessments,  so  far  as  regards  the  Territorial 
tax,  and  equalize  the  rate  of  assessment  on  real  estate  in  the  differ- 
ent counties,  whenever  they  are  satisfied  that  the  scale  of  valuation 
has  not  been  adjusted  with  reasonable  uniformity  by  the  different 
assessors. 

Sec.  28.     Such  equalization  may  be  made  by  changing  any  of 
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the  assessments,  or  by  varying  the  rates  of  taxation  in  any  of  the 
counties,  as  may  be  found  most  convenient ;  but  in  either  case,  the 
board  is  directed  to  preserve  unchanged,  as  far  as  practicable,  what 
would  have  been  the  aggregate  amount  of  valuation  had  no  such 
equalization  been  made. 

Skc.  29.  Ou  or  before  the  second  Monday  in  July  the  Terri- 
torial auditor  is  required  to  transmit  to  the  clerk  of  each  county  a 
statement  of  the  changes,  if  any,  which  have  been  made  in  the 
assessment,  and  the  rate  of  Territorial  tax  which  is  to  be  levied  and 
collected  within  his  county,  which,  however,  shall  not  exceed  three 
mills  on  a  dollar  of  the  valuation ;  and  when  the  board  fixes  no 
different  rate,  the  rate  first  mentioned  in  this  chapter  shall  be 
levied. 

Sec.  30.  The  county  clerk  and  treasurer  shall  constitute  a 
board  for  the  correction  of  the  assessment  roll,  and  between  the 
fifteenth  and  twenty-fifth  days  of  July  public  notice  shall  be  given 
by  the  board  of  correction  of  the  time  and  place  the  same  shall  be 
corrected,  and  any  person  feeling  aggrieved  by  anything  in  the 
assessment  roll  may  apply  to  this  board  for  the  correction  of  any 
supposed  error;  and  if  any  person  returned  as  refusing  to  render  a 
list,  or  to  be  sworn  thereto,  can  show  good  cause,  the  penalty  here- 
in provided  may  be  remitted. 

Skc  81.  On  the  fourth  Monday  of  July  the  board  of  county 
commissioners  shall  levy  the  requisite  taxes  for  the  current  year, 
and  they  may  be  levied  at  any  time  after  the  first  day  of  July  if 
the  statement  has  been  received  from  the  census  board. 

Sec.  32.  As  soon  as  practicable  after  the  taxes  are  levied  the 
clerk  shall  make  out  a  tax-list,  in  the  tabular  form  and  in  alpha- 
betical order,  having  distinct  columns  for  lands,  and  for  town  lots, 
and  for  carrying  out  in  a  column  by  itself  the  amount  of  each  dif- 
ferent tax,  and  having  one  or  more  columns  for  delinquent  taxes; 
but  instead  of  a  column  for  the  amount  of  personal  property,  the 
word  "personality"  may  be  written  across  the  columns  after  the 
name,  and  the  amount  carried  into  the  column  of  value.  Such  list 
may  be  in  tbc  following  form : 
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Owners'  Names. 
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Sec.  337  An  entry  is  required  to  be  made  upon  the  tax-list, 
showing  what  it  is,  and  for  what  county  and  year  it  is ;  and  the 
county  clerk  shall  attach  to  the  list  his  warrant,  under  his  hand 
and  official  seal,  in  general  terms,  requiring  the  treasurer  to  collect 
the  tax  therein  levied  according  to  law,  and  no  informality  in  the 
above  requirements  shall  render  any  proceeding  for  the  collection 
of  taxes  illegal.  The  clerk  is  required  to  cause  the  list  to  be  de- 
livered to  the  treasurer  of  the  county  by  the  fifteenth  day  of  Au- 
gust, and  take  his  receipt  therefor,  and  such  list  is  a  full  and  suf- 
ficient authority  for  the  collector  to  collect  all  taxes  contained 
therein. 


The  Collection  of  Taxes. 

Seo.  34.  The  treasurer,  on  receiving  the  tax-list  and  warrant, 
shall  proceed  to  collect  the  taxes  therein  levied,  and  the  list  and 
warrant  shall  be  his  authority  and  justification  against  any  illegal- 
ity in  the  proceedings  prior  to  receiving  the  list ;  and  he  is  required 
to  attend  at  his  office  during  the  month  of  August,  after  receiving 
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the  list ;  and  the  months  of  September,  October,  and  November,  to 
receive  the  taxes ;  and  he  is  also  authorized  and  required  to  collect 
as  far  as  practicable  the  taxes  remaining  unpaid  on  the  list  of  for- 
mer years.  It  shall  be  the  duty  of  the  collector  of  taxes  to  visit 
each  township  or  'district  in  his  county,  to  receive  and  receipt  for 
taxes,  and  the  taxes  shall  also  be  all  collected  and  returned  to  the 
Territorial  treasurer's  office  before  the  first  day  of  October. 

Sec.  85.  Auditor's  warrants  are  receivable  for  the  full  amount 
of  taxes  payable  into  the  Territorial  treasury,  and  county  warrants 
are  receivable  at  the  treasury  of  the  proper  county  for  the  ordinary 
county  tax,  and  any  poor-tax  or  poor-house  tax ;  but  money  only  is 
receivable  for  the  school  tax.  Road  taxes  may  be  discharged,  and 
road  warrants  received  for  their  payments,  as  provided  in  the  chap- 
ter relating  to  roads. 

Sec.  86.  When  a  Territorial,  county,  or  road  warrant  is  re- 
ceived by  the  treasurer,  he  is  directed  to  endorse  on  it  the  amount 
for  which  it  is  received,  and  the  date  thereof,  and  from  that  date 
the  warrant  is  to  be  regarded  as  cancelled,  and  cannot  be  reissued ; 
but  when  the  warrant  amounts  to  more  than  is  to  be  paid  by  the 
person  presenting  it,  the  treasurer  will  give  him  a  certificate  of  the 
balance  due  him. 

Seo  87.  If  on  the  assessment  roll,  or  on  the  tax-list,  there  be 
an  error  in  the  name  of  a  person  taxed,  the  name  may  be  changed, 
and  the  tax  collected  from  the  person  intended,  if  he  be  taxable 
and  can  be  identified  by  the  treasurer  or  assessor ;  and  when  the 
treasurer,  after  the  tax  list  is  committed  to  him,  ascertain  that  any 
land  or  other  property  is  omitted,  he  will  report  the  fact  to  the 
assessor,  who,  upon  being  satisfied  thereof,  will  enter  it  upon  his 
assessment  roll,  and  assess  the  value,  and  the  treasurer  will  enter 
it  upon  the  tax-list,  and  collect  the  tax  as  in  other  cases. 

Sec.  88.  That  no  demand  of  taxes  shall  be  necessary,  but  it  is 
the  duty  of  every  person  subject  to  taxation,  to  attend  in  such 
township  or  district,  at  the  time  and  place  appointed  by  the.  treas- 
urer, between  the  first  and  twelfth  days  of  August,  and  pay  his  or 
her  taxes ;  and  if  any  one  neglect  to  pay  it  before  the  fifteenth  day 
of  September  following  the  levy  of  the  tax,  the  treasurer  is  directed 
to  make  the  same  by  distress  and  sale  of  his  personal  property, 
exoept  such  as  is  exempt  from  taxation,  and  the  list  alone  shall  be 
*  sufficient  warrant  for  such  distress. 


TERRITORY  OF  MONTANA.  428 

Sic.  89.  When  the  treasurer  distrains  goods,  he  may  keep 
them  at  the  expense  of  the  owner,  and  shall  give  notice  of  the  time 
and  place  of  their  sale,  within  five  days  aft:r  the  day  of  taking, 
in  the  same  manner  that  constables  are  required  to  do  on  execution, 
and  the  time  of  sale  shall  not  be  more  than  ten  days  from  the  day 
of  taking,  but  he  may  adjourn  the  sale  from  time  to  time,  for  a 
period  not  exceeding  three  days,  and  shall  adjourn  once,  at  least, 
when  there  are  no  bidders ;  and  in  case  of  an  adjournment,  he  shall 
put  up  notice  thereof,  at  the  place  of  sale,  any  surplus  that  may  be 
remaining  above  the  taxes,  charges  of  keeping,  and  fees  for  sale, 
shall  be  returned  to  the  owner,  and  the  treasurer  shall,  on  demand, 
render  an  account,  in  writing,  of  the  sale  and  charges. 

Sec.  40.  If  the  treasurer  be  resisted  or  impeded  in  the  execu- 
tion of  his  office,  he  may  require  any  suitable  person  or  persons  to 
aid  him  therein,  and  if  any  such  person  refuse  to  aid,  he  shall  for- 
feit a  sum  not  to  exceed  fifty  dollars,  to  be  recovered  by  civil 
action,  in  the  name  of  the  county ;  and  the  person  resisting  shall  be 
liable  as  in  the  case  of  resisting  the  sheriff  in  the  execution  of  civil 
process. 

Sec.  41.  On  the  first  day  of  December,  the  unpaid  taxes  of 
the  preceding  year  become  delinquent,  and  shall  draw  interest  at 
the  rate  of  twenty-five  per  centum  per  annum,  and  taxes  upon  real 
property,  are  hereby  made  a  perpetual  lien  thereupon,  against  all 
persons  or  claimants  except  the  United  States  and  this  Territory. 

Sec.  42.  Before  the  first  day  of  June,  in  each  year,  the  treas- 
urer is  directed  to  offer  at  public  sale,  at  the'  court-house  in  his 
county,  all  lands  on  which  the  taxes  levied  the  preceding  year  still 
remain  unpaid ;  but  such  sale  shall  not  be  void,  if  not  made  till 
after  the  day  named. 

Sec  43.  The  treasurer  shall  continue  to  receive  payments  of 
all  taxes,  after  the  first  day  of  December  upon  the  above  terms 
until  paid  by  distress  and  sale. 

Sec.  44.  The  treasurer  shall  give  notice  of  the  sale  of  real 
property,  by  publication  thereof,  once  a  week  for  four  weeks,  in  a 
newspaper  in  his  county,  if  there  be  one,  (of  weekly  issue,)  the 
first  of  which  shall  be  at  least  four  weeks  before  the  sale,  and  by  a 
written  notice  posted  on  the  door  of  the  court-house,  or  building 
commonly  used  therefor,  for  four  weeks  before  sale,  and  if  there  be 
no  such  newspaper  published  in  the  county,  the  like  notice  shall  be 
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given  by  posting  one  written  notice,  the  above  length  of  time,  in 
each  civil  township  or  precinct  in  which  any  land  to  be  sold  is 
situated,  and  one  on  the  court-house-door.  Such  notice  shall  con- 
tain a  notification  that  all  lands  on  which  the  taxes  of  the  preceding 
year  (naming  it)  have  not  been  paid,  will  be  sold,  and  the  time  and 
place  thereof,  with  a  list  of  the  lands.  Ten  per  cent,  upon  the 
amount  of  the  taxes  due,  shall  be  added,  when  lands  are  advertised. 

Sec.  45.  Such  sale  is  directed  to  take  place  between  the  hours 
of  nine  o'clock  in  the  forenoon  and  five  o'clock  in  the  afternoon, 
and  be  adjourned  from  day  to  day  (Sundays  excepted)  until  all  the 
lands  are  sold. 

Sec.  46.  At  the  July  session  of  the  board  of  county  commis- 
sioners, the  treasurer  is  required  to  file  in  the  county  clerk's  office 
a  return  of  his  sale  of  lauds  (retaining  a  copy  in  his  office),  show- 
ing the  lands  sold,  the  names  of  the  owners,  so  far  as  known,  the 
names  of  the  purchasers,  and  the  sums  paid  by  them,  and  also  a 
copy  of  the  notice  of  the  sale,  with  a  certificate  of  the  service  veri- 
fied by  an  affidavit,  and  such  certificate  shall  be  in  evidence. 

Sec.  47.  The  person  who  offers  to  pay  the  amount  due  on  any 
parcel  of  land,  for  the  smallest  portion  of  the  same,  is  to  be  con- 
sidered the  highest  bidder ;  and  when  such  portion  constitutes  a 
half  or  more  of  the  parcel,  it  is  to  be  taken  from  the  east  side 
thereof,  dividing  it  by  a  line  running  north  and  south,  except  that 
town  lots  are  to  be  divided  in  each  case  lengthwise,  by  a  line  par- 
allel with  the  proper  lines  of  the  lots.  If  the  portion  taken  be  less 
than  one- half  of  the  tract,  it  is  to  be  taken  from  the  southeast  corner, 
in  a  square  form,  as  nearly  as  the  form  of  the  land  will  conveniently 
permit.  The  preceding  provisions  of  this  section  are  subject  to  the 
following  qualifications :  The  homestead  is  liable  to  be  sold  for  no 
tax  save  that  which  is  due  on  itself  exclusively ;  and  the  above 
directions  concerning  the  division  of  a  tract  of  land  shall  be  modi- 
fied so  as  to  meet  this  requirement ;  and  to  that  end  the  quantity  of 
land  bid  for  may  be  obtained  by  drawing  the  division  line  in  any 
•  direction  or  form,  so  as  to  avoid  the  homestead;  and  when  the 
homestead  constitutes  a  part  of  the  tract  sold,  and  is  not  yet  ascer- 
tained, the  court  may,  in  the  action  hereafter  authorized,  at  the 
the  suggestion  of  either  party,  cause  a  proceeding  to  be  had,  similar 
to  that  required  in  relation  to  mechanic's  liens.  For  the  ascertain- 
ment of  the  homestead,  and  in  all  other  cases  of  such  sales,  it  may 
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take  the  requisite  order  and  proceedings  to  ascertain  the  land  sold, 
and  set  it  apart  from  the  homestead. 

Sec.  48.  Should  any  person  so  bidding  fail  to  pay  the  amount 
due,  the  treasurer  may  again  offer  the  land  for  sale,  if  the  sale  has 
not  closed ;  and  if  it  has  closed,  he  may  again  advertise  it,  specifi- 
cally and  by  description,  by  one  written  notice  posted  for  two  weeks 
in  the  civil  township  or  precinct  in  which  the  land  lies,  and  one 
such  notice  on  the  court-house ;  or  the  treasurer  may  recover  the 
amount  bid  by  civil  action,  brought  in  the  name  of  the  county,  in 
the  township  or  precinct  where  the  county  seat  is  situated. 

Sec.  49.  The  county  treasurer  shall  make  out,  sign,  and  deliver 
to  the  purchaser  of  any  real  property  sold  for  the  payment  of  taxes, 
as  aforesaid,  a  certificate  of  purchase,  describing  the  property  on 
which  the  taxes  and  costs  were  paid  by  the  purchaser,  as  the  same 
was  described  in  record  of  sales,  and  also,  how  much,  and  what 
part  of  each  tract  or  lot,  was  sold,  and  stating  the  amount  of  each 
kind  of  tax,  interest  and  costs  for  each  tract  or  lot  for  which  the 
same  was  sold  as  described  in  the  record  of  sales,  and  that  payment 
bad  been  made  therefor.  If  any  purchaser  shall  become  the  pur- 
chaser of  more  than  one  parcel  of  property,  he  may  have  the  whole 
included  in  one  certificate.  For  each  certificate  so  delivered,  the 
purchaser  shall  pay  a  fee  of  one  dollar  to  the  county  treasurer. 

Sec.  50.  Such  certificate  of  purchase  shall  be  assignable  by 
endorsement,  and  an  assignment  thereof  shall  vest  in  the  assignee, 
or  his  legal  representatives,  all  right  and  title  of  the  original  pur- 
chaser. 

Sec.  51.     Real  property  sold  under  the  provisions  of  this  act,_ 
may  be  redeemed  at  any  time  before  the  expiration  of  one  year  frogt* 
the  date  of  the  sale,  by  the  payment  to  the  treasurer  of  the  proper 
county, — to  be  held  by  him  subject  to  the  order  of  purchaser, — of/ 
the  amount  for  which  the  same  was  sold,  and  thirty  per  cent,  inter- 
est per  annum,  on  such  subsequent  taxes,  unless  such  subsequent 
taxes  have  been  paid  by  the  person  for  whose  benefit  the  redemption, 
is  made,   which   fact  may  be  shown  by  the  treasurer's  receipt: 
Provided^  That  if  real  property  of  any  minor,  married  woman,  or 
lunatic,  be  sold  for  taxes,  tho  same  may  be  redeemed  at  any  time 
within  one  year,  by  the  guardian  or  legal  representatives. 

Sec.  52.     The  county  treasurer  shall,  upon  application  of  any 
party  to  redeem  any  real  property  sold  under  the  provisions  of  this 
54 
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act,  and  being  satisfied  that  such  party  has  a  right  to  redeem  the 
same,  and  upon  the  payment  of  the  proper  amounts,  issue  to  each 
party  a  certificate  of  redemption,  setting  forth  the  facts  of  the  sale, 
substantially  as  contained  in  the  certificate  of  sale,  the  date  of  the 
redemption,  the  amount  paid,  and  by  whom  redeemed ;  and  he  shall 
make  the  proper  entries  in  the  booh  of  sale  in  his  office. 

Sec.  53.  Immediately  after  the  expiration  of  two  years  from 
the  date  of  the  sale  of  any  lands  for  taxes,  under  the  provisions  of 
this  act,  the  treasurer  then  in  office  shall  make  out  a  deed  for  each 
lot  or  parcel  of  land  sold,  and  remaining  unredeemed,  and  deliver 
the  same  to  the  purchaser,  upon  the  return  of  the  certificate  of  pur- 
chase. The  treasurer  is  required  to  demand  one  dollar  for  each 
deed  made  by  him,  on  such  sale,  but  any  number  of  parcels  of  land, 
bought  by  one  person,  may  be  included  in  one  deed,  as  may  be  de- 
sired by  the  purchaser. 

Sec.  54.  Deeds  executed  by  the  treasurer  shall  be  substan- 
tially in  the  following  form: 

Know  all  men  by  these  presents,  that  whereas  the  following  de- 
scribed real  property,  viz :  (here  follow  the  description)  situated  in 

the  county  of ,  and  Territory  of  Montana,  was  subject  to 

taxation,  for  (the  year  or  years)  A.  D. ,  and  whereas,  the 

taxes  assessed  upon  said  real  property  for  the  (year  or  years) 
aforesaid,  remained  due  and  unpaid,  at  the  date  of  the  sale  herein- 
after named :  and  whereas,  the  treasurer  of  said  county,  did,  on  the 

day  of A.  D.  18 ,  by  virtue  of  the  authority 

vested  by  law  (at  an  adjourned  sale)  the  sale  begun  and  publicly 

held  on  the A.  D.  18 ,  expose  to  public  sale 

at  the  (court-house,  or  office  of  the  county  treasurer)  in  the  county 
aforesaid,  in  substantial  conformity  with  all  the  requisitions  of  the 
statute  in  such  case  made  and  provided,  the  real  property  above  de- 
scribed, for  the  payment  of  the  taxes,  interest  and  costs  then  due, 
and  remaining  unpaid,  on  said  property;  and  whereas,  at  the  time 

and  place  aforesaid,  A.  B  ,  of  the  county  of and 

of ,  having  offered  to  pay  the  sum  of dollars 

and cents,  being  the  whole  amount  of  taxes  unpaid  on  said 

property  for  (here  follows  the  description  of  the  property  sold) 
which  was  the  least  quantity  bid  for,  and  payment  of  said  sum 
having  been  made  by  him  to  the  said  treasurer,  the  said  property 
was  stricken  off  to  him  at  that  price ;  and  whereas,  the  said  A.  B. 
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did,  on  the  day  of A.  D.  18 ,  duly  assign 

the  certificate  of  sale,  of  the  sale  of  the  property,  as  aforesaid,  and 
all  his  right,  title  and  interest  to  said  property  to  E.  F.,  of  the 

county  of and of ;  and  whereas,  two 

years  have  elapsed  since  the  date  of  said  sale,  and  the  said  property 
has  not  been  redeemed  therefrom,  a*  provided  for  by  law.  Now, 
therefore,  I,  C.  D.,  treasurer  of  the  county  aforesaid,  for  and  in 
consideration  of  the  said  sum,  to  the  treasurer  paid,  as  aforesaid, 
and  by  virtue  of  the  statute  in  such  case  made  and  provided,  have 
bargained  and  sold,  and  by  these  presents  do  grant,  bargain  and 
sell  unto  the  said  A.  B.,  bis  heirs  and  assigns,  the  real  property 
last  hereinbefore  described,  to  have  and  to  hold,  nnto  him  the  said 
A.  B.,  his  heirs  and  assigns  forever;  subject,  however,  to  all  the 
rights  of  redemption  provided  by  law.  In  witness  whereof,  I, 
G.  D.,  treasurer  as  aforesaid,  by  virtue  of  authority  aforesaid,  have 

hereunto  subscribed  my  name  on  this day  of ,  18 . 

C.  D.,   Treasurer. 
Territory  of  Montana,  ) 

County,      \ 

I  hereby  certify  that  before  me in  and  for 

said  county,  personally  appeared  the  abovenamed  C.  D,  treasurer 
of  said  county  at  the  date  of  the  execution  of  the  above  conveyance, 
and  to  me  known  to  be  the  identical  person  whose  name  is  affixed 
to,  and  who  executed  the  above  conveyance,  as  treasurer  of  said 
county,  and  he  acknowledged  the  execution  of  tbe  same  to  be  his 
voluntary  act  and  deed,  as  treasurer  of  said  county,  for  the  pur- 
poses therein  expressed. 

Given  under  my  hand  and  seal  this day  of , 

A.  D.  18 . 


Sec.  55.  When  by  the  mistake  or  wrongful  act  of  the  treas- 
urer, land  has  been  sold  on  which  no  tax  was  due  at  the  time,  the 
county  is  to  hold  the  purchaser  harmless,  by  paying  him  the  amount 
of  principal  and  interest,  to  which  he  would  have  been  entitled,  had 
the  land  been  rightfully  sold,  and  the  treasurer  and  his  sureties  will 
be  liable  for  the  amount,  to  the  county,  on  his  bond;  or  the  pur- 
chaser may  recover  directly  from  tbe  treasurer. 

Sec.  56.    The  treasurer  of  each  odunty  shall  pay  into  the  Ter- 
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rhorial  treasury  all  funds  in  his  hands  belonging  thereto  on  the 
fifteenth  day  of  December  and  June)  annually,  and  will  be  entitled 
to  receive  twenty-five  cents  per  mile,  each  way,  by  the  nearest 
route,  in  making  his  return,  which  he  may  receive  either  by  a 
credit  on  his  account  or  by  separate  allowance  by  the  auditor. 

Sec.  57.  For  the  purpose  of  enabling  such  assessor  or  his  dep- 
uty to  make  such  assessment,  he  shall  demand  the  necessary  state- 
ment, under  oath  or  affirmation,  from  such  person,  and  from  the 
president,  cashier,  treasurer,  or  managing  agent  of  each  corpora- 
tion, association,  company,  or  firm,  of  the  total  amount  received  or 
produced  from  his  or  their  mine  or  mines,  interest,  share,  or  stock 
in  such  mine  or  mines  by  the  reduction  of  ores,  sale  of  rock  or 
quartz,  or  any  material  of  value  whatever,  or  from  all  other  sources 
of  every  kind  or  character,  together  with  the  amount  necessarily 
expended  in  producing  the  same  during  the  year  next  preceding 
the  time  of  making  such  statement  to  the  assessor  or  his  deputy ; 
such  assessor  or  his  deputy  shall  then  enter  the  total  amount  spec- 
ified in  such  statement  opposite  the  name  of  such  person  or  per- 
sons, firm,  corporation,  association,  or  company  assessed. 

Sec.  58.  If  any  person,  officer,  or  agent  shall  neglect  or  re- 
fuse, on  request  of  such  assessor  or  his  deputy,  to  make  such  state- 
ment under  oath  or  affirmation,  such  assessor  or  his  deputy  shall 
make  an  estimate  of  the  probable  gross  proceeds  of  such  mine  or 
mines,  or  such  interest,  stock,  or  share  therein,  together  with  the 
amount  necessarily  expended  in  producing  the  same,  for  the  year 
next  preceding  such  refusal  or  neglect,  and  the  value  so  affixed 
by  such  assessor  shall  not  be  reduced  by  the  board  of  equalization. 
Provided,  That  the  assessment  authorized  to  be  made  by  the  pro- 
visions of  the  next  preceding  section  of  this  act  shall  be  equalized, 
duplicated,  and  collected  in  the  same  manner'  and  time  as  other 
taxes  are  under  the  provisions  of  this  act. 

Sec.  59.  The  net  proceeds  from  all  mines  or  mining  claims,  or 
from  all  stock,  shares,  or  interest  therein,  of  every  persi  n  corpora- 
tion, association,  firm,  or  company,  shall  be  assessed  and  taxed  in 
the  county  wherein  the  mine  or  mining  claim  is  located. 

Sec  60.  That  for  the  purpose  of  collecting  the  revenue  of  the 
Territory,  and  preventing  the  evasion  of  the  license  laws  now  in 
force  upon  the  general  statutes  of  this  Territory,  all  billiard  tables, 
bar  fixtures,  and  furniture  belonging  to,  or  in  use  for  carrying  on 
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the  business  of  any  billiard  hall,  drinking  saloon,  restaurant  or 
eating  house,  are  held  liable  for  the  amount  due  for  the  license  tax 
assessed  on  the  same :  and  it  is  hereby  expressly  provided  that  upon 
the  failure  of  the  parties  keeping  any  such  establishment,  or  exer- 
cising ownership  thereon,  to  pay  the  license  of  the  same  in  manner 
and  form  provided  by  law,  the  tax  collector  of  the  county,  town,  or 
district  where  such  establishment  may  be  located,  or  properly  au- 
thorized officers  whose  duty  it  shall  be  to  enforce  the  collection  of 
any  such  license,  may  seize  any  such  table,  bar  fixtures,  saloon  fix- 
tures, and  such  appurtenances,  and  shall  proceed  to  sell,  as  upon 
execution  at  law,  any  such  articles,  or  so  much  thereof  as  may  be 
required  for  the  payment  of  such  tax  or  license  as  may  be  due  and 
owing  on  account  of  the  same. 


Poll  Tax. 

Sec.  61.  Each  white  male  inhabitant  of  this  Territory  over 
twenty-one  and  under  fifty  years  of  age,  and  not  by  law  exempt, 
shall  pay  a  poll  tax,  for  the  use  of  the  Territory  and  county,  of 
three  dollars.  The  same  shall  be  collected  at  the  time  that  other 
taxes  herein  specified  are  collected,  and  to  enforce  the  collection  of 
the  same,  the  treasurer  is  hereby  authorized  to  seize  so  much  of 
any  and  every  species  of  personal  property  whatever,  claimed  by 
any  person  liable  to,  and  refusing  or  neglecting  to  pay  his  poll  tax, 
and  proceed  in  the  same  manner  as  against  other  delinquents,  as 
provided  in  this  act. 

Sec.  62.  All  money  collected  as  poll  tax  under  the  provisions 
of  this  act,  after  the  expenses  of  collecting  are  paid,  shall  be  paid 
into  the  county  treasury,  one-third  thereof  to  be  appropriated  to 
Territorial  purposes,  and  the  remaining  two-thirds  to  county  pur- 
poses. 

Sec.  68.  The  collectors  shall  be  authorized  to  receive  gold  dust 
at  the  current  rates  for  any  tax  that  may  be  levied  by  reason  of 
any  provisions  of  this  act. 

Sec.  64.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

L Approved  February  6, 1865.] 
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AN  ACT  concerning  DWoroe  and  Alimony. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sko.  1.  In  any  case  in  which  a  marriage  has  been  or  may  here* 
after  be  contracted  and  solemnised  between  any  two  persons,  and  it 
shall  be  adjudged  in  the  manner  hereinafter  provided  that  either 
party  at  the  time  of  their  marriage  was  and  continued  to  be  impo- 
tent naturally,  or  that  he  or  she  had  a  wife  or  husband  living  at 
the  time  of  such  marriage,  or  that  either  party  has  committed  adul- 
tery subsequent  to  such  marriage,  and  that  such  husband  and  wife 
have  not  lived  and  cohabited  together  after  having  a  knowledge  of 
such  adultery,  or  that  such  husband  or  wife  has  wilfully  absented 
himself  or  herself  from  such  husband  or  wife  without  any  reason- 
able cause  for  the  space  of  one  year,  or  that  a  husband  has  wilfully 
deserted  and.  absented  himself  from  his  wife,  and  departed  from  this 
Territory  without  intention  of  returning,  or  that  either  party  have 
been  guilty  of  habitual  drunkenness  for  the  space  of  one  year,  or 
been  guilty  of  extreme  cruelty,  or  been  convicted  of  felony  or  other 
infamous  crime,  and  such  parties  have  not  lived  and  cohabited  to- 
gether as  husband  and  wife  after  such  conviction,  it  shall  be  lawful 
for  the  injured  party  to  obtain  a  divorce  and  dissolution  of  such 
marriage  contract ;  but  no  such  divorce  shall  in  anywise  affect  the 
legitimacy  of  the  children  of  such  marriage. 

Sec.  2.  The  district  court  sitting  as  a  court  of  chancery  shall 
have  jurisdiction  in  all  cases  of  divorce  and  alimony  by  this  act 
allowed,  and  the  like  process,  practice,  and  proceedings  shall  be  had 
as  they  are  usually  had  in  other  cases  in  chancery,  except  as  here- 
inafter provided. 

Sec.  3.     No  person  shall  be  entitled  to  a  divorce  in  pursuance 

of  the  provisions  of  this  act  who  has  not  resided  in  this  Territory 

one  whole  year  previous  to  filing  his  or  her  bill,  unless  the  offence 

or  injury  complained  of  was  committed  within  this  Territory,  or 

•  whilst  one  or  both  of  such  parties  reside  in  this  Territory. 

Sec.  4.  If  it  shall  appear  that  the  injury  or  offence  complained 
of  was  by  collusion  of  the  parties  for  the  purpose  of  obtaining  a 
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divorce,  or  that  both  parties  had  been  guilty  of  adultery,  when 
adultery  is  the  ground  of  complaint,  then  no  divorce  shall  be 
decreed. 

Sec.  5.  In  all  cases  of  divorce,  where  the  defendant  shall  ap- 
pear and  deny  the  charges  alleged  in  the  complainant's  bill,  the 
same  shall  be  tried  by  a  jury;  but  if  the  bill  is  taken  as  confessed, 
the  court  may  proceed  to  a  hearing  of  the  cause  by  the  examination 
of  witnesses  in  open  court,  or  may  refer  the  matter  to  the  master 
in  chancery  to  take  proofs ;  but  any  marriage  which  may  have  been 
celebrated  in  any  other  State  or  Territory  may  be  sufficiently  proved 
by  the  acknowledgments  of  the  parties,  their  cohabitation  as  hus- 
band and  wife,  or  other  circumstantial  evidence. 

Sec.  6.  When  a  divorce  shall  be  decreed,  it  shall  and  may  be 
lawful  for  the  court  to  make  such  order  touching  the  alimony  and 
maintenance  of  the  wife,  the  care  and  custody  of  the  children,  or 
any  of  them,  as  from  the  circumstances  of  the  parties  and  nature 
of  the  case  shall  be  fit,  reasonable  and  just;  and  in  case  the  wife 
be  complainant,  to  order  the  defendant  to  give  reasonable  security 
for  such  alimony  and  maintenance,  or  may  refuse  the  payment  of 
such  alimony  and  maintenance  in  any  other  manner  consistent  with 
the  rules  and  practice  of  the  court,  and  may  also  grant  alimony 
"a  pendente  lite,"  and  the  court  may  on  application,  from  time  to 
time  make  such  alterations  in  the  allowances  of  alimony  and  main- 
tenance as  shall  appear  reasonable  and  just. 

Sbc.  7.  Any  woman  suing  for  a  divorce  who  shall  make  it  ap- 
pear to  the  court  that  she  is  poor  and  unable  to  pay  the  expenses 
of  such  suit,  shall  be  allowed  by  the  court  to  prosecute  her  suit 
without  costs,  and  in  such  cases  the  fees  shall  be  charged  to  the 
county  in  which  such  applicant  resides. 

Sec.  8.  The  same  rule  of  proceeding  shall  be  had  as  in  other 
cases  in  chancery,  and  upon  the  hearing  the  court  shall  have  the 
power  to.  decree  a  dissolution  of  the  bonds  of  matrimony  if  the 
causes  mentioned  in  this  act  are  proven  to  exist. 

Sec.  9.  This  act  shall  take  effect,  and  be  in  force,  from  and 
after  its  passage. 

[Approved  February  7, 1865.1 
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AN  ACT  to  locate  the  seat  of  Government  of  Montana  Territory. 

Be  it  enacted  by  the  Legislative   Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  The  seat  of  government  of  the  Territory  of  Montana 
be  and  the  same  in  hereby  located  at  the  city  of  Virginia,  in  the 
county  of  Madison. 

Seo.  2.  The  actual  site  cf  said  capitol  buildings  shall  be  with- 
in the  corporate  limits  of  the  city  of  Virginia,  and  tbe  ground  for 
the  same  shall  be  selected  by  three  commissioners,  to  wit :  George 
Ghristman  of  Bannack  City,  R.  B.  Parrott  of  Virginia  City,  and 
W.  F.  Sanders  of  Virginia  City,  who  shall  have  power  to  perfect  a 
title  for  the  same  at  a  cost  of  not  more  than  two  hundred  dollars; 
and  the  grounds  so  selected  by  a  majority  of  said  commissioners 
shall  be  the  site  of  the  seat  of  government  for  this  Territory. 

Sec.  8.  The  commissioners  shall  within  ninety  days  after  the 
adjournment  of  the  present  legislature  meet  at  the  city  of  Virginia 
and  proceed  to  select  thj  ground,  as  prescribed  in  the  previous  sec- 
tion, and  shall  make  a  statement  of  the  same,  under  oath,  which 
with  other  papers  relating  thereto  shall  be  pi  iced  on  file  in  the 
office  of  the  secretary  of  the  Territory. 

Sec.  4.  The  commissioners  shall  be  allowed  the  sum  of  ten 
dollars  each  per  day  while  engaged  in  locating  said  capitol  grounds, 
and  thirty  cents  per  mile  in  travelling  to  and  from  the  pity  of  Vir- 
ginia on  said  business,  and  that  one  week  be  allowed  for  said  pur- 
pose, which  said  money  shall  be  paid  out  of  the  treasury  of  the 
Territory  from  moneys  not  otherwise  appropriated. 

Sec  5  All  the  civil  officers  of  this  Territory  whose  residences 
are  required  by  law  to  be  at  the  seat  of  government  hereby  estab- 
lished, and  all  of  the  officers  of  this  Territory  who  are  required  by 
l£w  to  keep  their  offices  at  the  seat  of  government,  are  required  to 
move  their  offices  to  the  said  seat  of  government  at  the  earliest 
practicable  time. 

Sec.  6.     This  act  to  take  effect  and  be  in  force  from  and  after 
the  adjournment  of  the  present  legislative  assembly. 
[ApproTed  February  7,  1865.] 
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AN  ACT  establishing  a  Common  Bohool  system  for  the  Territory  of  Montana. 

CHAPTER  I. 

School  Fund. 

> 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana; 

Sn.  1.  Thiil  the  principal  of  aH  moneys  accruing  to  this  Ter- 
ritory from  the  sale  of  any  land  heretofore  given,  or  which  may 
hereafter  be  given,  by  the  Congress  of  the  United  States  for  school 
purposes,  shall  constitute  an  irreducible  fund,  the  interest  accruing 
from  which  shall  be  annually  divided  among  all  the  school  districts 
in  the  Territory  proportionally  to  the  number  of  youth  or  children 
in  each  between  the  ages  of  four  and  twenty-one  years,  for  the  sup- 
pert  of  cobiomi  schools  tu  said  districts,  and  for  no  other  use  or 
perpese  whatever. 

Sua  2.  For  the  purpose  of  establishing  and  maintaining  com- 
mon schools,  H  shall  be  the  duty  of  the  county  commissioners  of 
each  enmity  to  lay  an  annual  tax  of  one  mill  on  the  dollar  on  all 
taxable  property  of  the  county  as  shown  by  the  assessment  rolls 
made  by  the  ooonty  assessors  for  the  same  year,  and  to  include  the 
same  in  their  warrant  to  the  collector,  and  the  said  collector  shall 
proceed  to  collect  the  said  tax  in  the  same  manner  as  the  other 
county  tax  is  oolleeted,  and  the  said  money  so1  collected  shall  be 
paid  over  to  the  oounty  treasurer  to  be  appropriated  for  the  hire  of 
school  teachers  in  the  several  school  districts,  to  be  drawn  in  the 
manner  hereinafter  prescribed ;  neither  shall  it  be  lawful  for  any 
county  treasurer  to  receive  county  orders  in  payment  of  oounty 
school  lax,  nor  to  pay  out  any  school  money  on  county  orders. 

Sua  8.  For  the  further  support  of  common  schools  there  shall 
be  set  apart  by  the  oounty  treasurer  all  moneys  paid  into  the  county 
treasury  arising  from  all  fines  for  a  breach  of  any  law  regulating 
fieenae  for  the  sale  of  intoxicating  liquors,  or  for  the  keeping  of 
bowling  alleys  or  billiard  saloons,  or  of  any  penal  laws  of  this 
Territory.  Such  moneys  shall  be  paid  into  the  oounty  treasury, 
65 
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and  be  added  to  the  yearly  school  fund  raised  by  tax  in  each  county, 
and  divided  in  the  same  manner. 

Sec.  4.  That  it  shall  be  the  duty  of  the  county  auditor  of  each 
county  to  report  to  the  county  superintendent  of  common  schools 
at  least  twenty  days  before  the  first  Friday  of  November  of  each 
year  the  amount  of  school  tax  levied  in  their  respective  counties 
for  that  year,  and  that  it  be  the  duty  of  the  clerk  of  the  district 
court,  at  the  close  of  every  term  thereof,  to  report  to  the  superin- 
tendent the  amount  of  fines  imposed  during  said  term  of  court, 
and  that  it  be  the  duty  of  all  justices  of  the  peace  to  report  to  the 
superintendant  at  least  twenty  days  before  the  first  Friday  in  No- 
vember in  each  year  the  amount  of  fines  imposed  and  collected  by 
them  for  the  past  year. 


CHAPTER  II. 

County  Superintendents 

Sbc.  1.  There  shall  be  elected  by  the  legal  voters  of  the  re- 
spective counties,  at  the  annual  election,  a  county  superintendent 
of  common  schools  for  each  county,  who  shall  hold  his  office  for  the 
term  of  three  years,  and  until  his  successor  is  duly  qualified. 

Sec.  2.  The  superintendent  shall  qualify,  within  ten  days  after 
notice  of  his  election,  by  taking  an  oath  to  faithfully  discharge  the 
duties  of  his  office  and  to  the  best  of  his  ability  promote  the  in- 
terest of  education  within  his  county,  which  said  oath  shall  be 
in  writing,  and  placed  on  file  in  the  county  clerk's  office. 

Sbc.  8.  It  shall  be  the  duty  of  the  superintendent  to  district 
the  whole  county,  so  that  every  resident  of  the  county  shall  be  in 
some  district,  and  to  divide  such  portions  of  the  county  as  shall  be 
inhabited  into  convenient  districts,  to  define  the  boundaries  and 
numbers,  and  to  prepare  and  keep  in  his  office  a  map  of  the  dis- 
tricts of  the  county,  upon  which  the  lines  and  boundaries  of  each 
district  shall  be  clearly  defined ;  he  shall  lay  off  new  districts  or 
divide  old  ones  when  the  public  good  shall  require  it. 

Sec.  4.  Whenever  any  school  district  shall  be  formed  by  the 
superintendent,  it  shall  be  his  duty  to  prepare  a  notice  in  writing 
of  the  establishment  of  such  district,  describing  its  boundaries,  and 
to  deliver  the  same  to  some  taxable  inhabitant  of  such  district  who 
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shall  have  asked  for  the  formation  of  the  same.  It  shall  be  the 
dutj  of  said  inhabitant,  within  two  week?  after  the  receipt  of  such 
notice,  to  notify  the  other  inhabitants  of  the  district  of  the  time  and 
place  of  the  first  district  meeting,  which  time  and  place  he  shall  fix 
by  written  notices,  and  which  shall  be  posted  up  in  three  public 
places  in  such  district,  at  least  ten  days  previous  to  the  time  of 
meeting.  In  case  the  inhabitants  fail  to  attend  in  sufficient  num- 
bers to  do  business  as  hereafter  directed,  notice  may  be  renewed  at 
such  times  as  may  be  thought  proper. 

Sec.  5.  It  shall  be  the  duty  of  the  county  superintendent  to  be 
at  the  county  seat  on  the  third  Friday  and  Saturday  of  May  and 
November  of  each  year,  for  the  purpose  of  making  any  alterations 
desired  in  districts,  and  for  the  purpose  of  examining  teachers,  and 
said  superintendent  shall  give  ten  days  public  notice  of  the  same  by 
posting  up  handbills  or  otherwise,  and  any  district  applying  on  dif- 
ferent days  for  the  transaction  of  such  business  shall  pay  the  super- 
intendent a  reasonable  compensation  for  his  trouble,  not  exceeding 
the  sum  of  twelve  dollars  per  day,  and  all  teachers  examined  on 
different  days  shall  pay  to  the  superintendent  the  sum  of  six 
dollars. 

Sec.  6.  It  shall  be  the  duty  of  the  superintendent  to  examine 
all  persons  who  wish  to  become  teachers  in  his  county :  he  shall 
examine  them  in  orthography,  reading,  writing,  arithmetic,  English 
grammar,  and  geography ;  and  if  be  be  of  the  opinion  that  the  per- 
son examined  is  competent  to  teach  such  branches,  and  that  he  or 
she  is  of  good  character,  he  shall  give  such  person  a  certificate, 
certifying  that  he  or  she  is  qualified  to  teach  a  common  school  in 
said  county ;  such  certificate  shall  be  for  the  term  of  one  year  only, 
and  may  be  revoked  sooner  by  the  superintendent  for  good  cause. 

Seo.  7.  The  superintendent  shall  visit  all  the  schools  taught  in 
his  county  by  a  qualified  teacher,  at  least  once  a  year;  he  shall 
give  information  and  encouragement  as  he  may  think  necessary, 
and  endeavor  to  promote  the  introduction  of  a  good  and  uniform 
system  of  school  books  throughout  the  county. 

Seo.  8.  It  shall  be  the  duty  of  the  superintendent  to  receive 
the  district  reports  hereinafter  provided  for,  and  keep  them  on  file 
in  his  office,  and  be  shall  on  or  before  the  first  day  of  December  of 
each  year,  make  out  from  the  district  reports  a  statement  of  the 
number  of  scholars  in  the  county,  the  number  of  school-houses,  the 
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number  of  districts,  in  bow  many  districts  4  school  has  been  kept 
the  put  year,  what  echost-books  are  principally  used,  what  proper* 
tion  of  all  the  scholars  io  the  county  have  attended  aohoel  for  Ike 
past  year,  and  the  amount  of  Money  paid  tie  teachers.  Thie  state- 
ment, together  with  such  other  information  aad  suggestions  aa  ho' 
may  deem  important  to  the  cause  of  education,  he  shall  fife  in  his 
offiee,  and  may  if  convenient  publish  it  in  boom  newapaper  in  this 
Territory. 

Sec.  9.  It  shall  be  the  duty  of  the  superintendent  at  the  same 
time  to  make  an  apportionment  of  the  school  fund  in  the  county 
treasury,  among  the  several  school  districts  in  their  several  coun- 
ties, in  proportion  to  the  number  of  persons  in  the  district  over  the 
age  of  four  and  under  twenty-one  years;  and  certify  the  amount 
due  to  eaeh  district,  which  shall  bo  drawn  aa  hereafter  directed; 
and  shall  forthwith  notify  the  elerka  of  the  school  districts  of  the 
amount  due  their  respective  districts. 

Sic.  10.  When  the  districts  shall  hum  complied  with  the  law 
as  hereafter  directed,  it  shall  be  the  duty  of  the  superintendent  to 
issue  orders  on  the  county  treasury  in  favor  of  the  olerks  of  the 
districts  for  the  amount  of  the  school  funds  appropriated  to  each  on 
the  presentation  of  which  order  the  treasurer  of  the  county  shall 
pay  over  to  the  clerks  of  the  districts  all  moneys  due  the  respective 
districts,  and  the  elerka  shall  endorse  on  said  order  a  receipt  of  no 
much  as  shall  be  paid  thereon,  and  they  shall  also  sign  a  duplicate 
receipt,  which  shall  be  deposited  with  the  superintendent,  who  shall 
credit  the  treasury  of  the  county  therewith  aad  charge  the  same  to 
the  proper  district. 

S*o,  11.  The  superintendent  shall,  in  the  name  of  the  county, 
collect  or  cause  to  be  collected  all  moneys  due  the  sehool  fund  from 
fines  or  from  any  other  source  in  his  county;  and  until  the  legisla- 
ture shall  make  some  provision  for  the  disposal  of  the  school  land* 
given  by  Congress  to  the  Territory  for  school  purposes,  it  shall  be 
the  duty  of  the  superintendent  to  preserve  aaid  lands  from  injury 
and  trespass ;  and  when  it  shall  come  to  his  knowledge  that  any 
trespass  has  been  committed  on  euch  lands,  he  shall  make  complaint 
of  the  same  before  the  grand  jury  of  the  proper  county  at  the  first 
regular  term  of  court  after  be  has  obtained  a  knowledge  of  suoh 
trespass ;  and  all  fines  and  other  moneys  thus  collected  shall  be 
paid  over  to  the  treasurer  of  the  county,  for  the  use  of  common 
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schools,  Mid  divided  in  said  county  in  the  sane  manner  a*  other 
school  ftinds* 

8aa  12*    Any  person  trespassing  upon  or  injuring  the  school 

.  lands,  after  the  same  are  surveyed,  as  mentioned  in  the  preoediog 

section,  shall  be  liable  to  be  indicted  for  the  same,  and  upon  con* 

viction  shall  be  punished  by  imprisonment  in  the  county  jail,  not 

exceeding  six  months,  or  by  fine  not  exceeding  five  hundred  dollars. 

Sua  18.  The  said  superintendent  shall  be  allowed  out  of  the 
ooanty  treasury  as  compensation  for  his  services,  the  sum  of  one 
hundred  dollars  a  year.  The  ooanty  commissioners  may  in  their 
discretion,  if  they  think  the  services  rendered  demand  it,  inorease 
his  salary  to  any  sum  not  exceeding  three  hundred  dollars  per 
year,  but  in  all  eases  where  the  salary  exceeds  the  sum  of. two 
hundred  dollars,  one-half  of  the  excess  shall  be  paid  out  of  the 
school  fund :  Provided,  also,  that  a  proper  allowance  shall  be  made 
in  addition  thereto  for  necessary  book*  and  stationery,  and  for  the 
preparing  of  the  map  required  in  aeotion  three ;  and  in  each  county 
where  there  are  not  less  than  ten  organised  districts  capable  of  sup- 
porting a  school  as  required  by  law,  a  reasonable  allowance  shall 
be  made  out  of  the  county  treasury  for  office  rent ;  but  no  rent 
shall  be  allowed  in  any  case  until  the  map  required  by  section  three 
shall  be  placed  in  said  office* 


CHAPTER  HI. 

Sbc.  1.  A  school  meeting  may  be  called  at  any  time  for  the 
purpose  of  organising  a  new  district  as  provided  in  section  foot 
under  the  title  of  county  superintendent  No  less  than  five  legal 
voters  shall  constitute  a  quorum  to  do  business  in  any  district 
meeting. 

Stc.  2.  8uoh  school  meeting  shall  have  power  to  do  all  fteos*- 
sary  business,  the  same  as  the  regular  annual  school  meeting  would 
have. 

Sbc.  8.  Such  meeting  when  assembled  shall  organise  by  the 
appointment  of  a  chairman  and  secretary.  It  shall  then  proceed  to 
elect  by  ballot  three  directors;  of  those  so  elected,  the  person  hav- 
ing the  highest  number  of  votes  shall  hold  his  office  for  the  term  of 
three  years,  and  the  person  having  the  next  highest  number  shall 
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his  office  for  two  yean,  and  the  person  having  the  next  highest 
number  of  votes  shall  hold  his  office  one  year,  and  each  shall  con- 
tinue in  office  until  his  successor  is  elected  and  qualified.  In  case 
two  or  more  persons  of  those  elected  shall  receive  an  equal  number 
of  votes,  the  duration  of  their  term  of  office  shall  be  determined  by 
lot  in  presence  of  the  chairman  and  secretary. 

8bc.  4.  The  term  of  office  of  a  director  not  elected  at  the  reg- 
ular annual  meeting,  shall  continue  for  the  term  of  one,  two,  or 
three  years,  as  he  may  have  been  elected,  from  the  next  annual 
school  meeting,  unless  such  director  shall  be  elected  to  fill  a  vacan- 
cy, in  which  case  he  shall  continue  in  office  for  the  unexpired  term, 
so  that  at  every  annual  school  meeting  except  the  first,  there  shall 
be  elected  one  school  director  for  the  term  of  three  years. 

Sec.  5.  The  directors  shall  qualify  within  ten  days  after  their 
election,  by  taking  oath  or  affirmation  before  the  district  clerk  to 
discharge  the  duties  of  the  office  to  the  best  of  their  abilities,  and 
to  promote  the  interests  of  education  within  their  districts.  This 
oath  shall  be  in  writing,  and  filed  with  the  clerk  of  the  district. 

Sec.  6.  It  shall  be  the  duty  of  (he  school  directors  of  every 
district,  First,  To  call  special  meetings  of  the  districts  whenever 
they  shall  deem  it  necessary.  Second,  To  make  out  a  tax  list  of 
every  distinct  tax,  containing  the  names  of  the  taxable  inhabitants 
in  the  district,  and  the  amount  of  tax  payable  by  each  such  inhabi- 
tant set  opposite  his  name.  Third,  To  annex  to  such  tax  list  a 
warrant,  directed  to  the  clerk  of  the  district,  for  the  collection  of 
the  sums  in  such  list  mentioned,  including  such  per  centage  under 
fire  per  cent,  for  fees  of  the  clerk,  as  they  may  deem  just.  Fourth, 
To  purchase  or  lease  a  site  for  the  district  school-house,  as  desig- 
nated by  the  meeting  of  the  district,  and  to  build,  hire,  or  pur- 
chase, keep  in  repair,  and  furnish  such  school-bouse  with  the  neces- 
sary fuel  and  appendages,  out  of  the  funds  collected  and  paid  to 
the  clerk  for  such  purpose,  and  to  have  the  custody  and  safe  keep- 
ing of  said  school-house.  Fifth,  To  contract  with  and  employ 
teachers ;  Provided,  That  no  teachers  shall  be  employed  who  shall 
not  first  have  obtained  a  certificate  of  examination  from  the  county 
superintendent  in  the  branches  of  instruction  to  be  taught  in  their 
respective  districts.  Sixth,  To  give  orders  on  the  district  clerk  for 
their  wages.  Seventh,  To  discharge  any  school  teacher  for  any 
neglect  of  duty,  or  for  any  cause  that  in  their  opinion  renders  the 
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services  of  snob  teacher  unprofitable  as  a  teacher,  by  first  paying 
him  or  her  for  services  rendered. 

Sbo.  7.  Any  two  of  the  directors  shall  constitute  a  quorum  to 
do  business. 

Sec.  8.  It  shall  be  the  duty  of  the  directors  to  visit  and  ex- 
amine the  schools  of  their  respective  districts  at  least  once  in  each 
term.  They  shall  endeavor,  in  connection  with  the  county  super- 
intendent, to  procure  the  introduction  of  a  good  and  uniform  sys- 
tem of  school  books  in  their  district ;  and  when  the  teacher  ex- 
periences difficulty  in  the  government  of  the  school,  it  shall  be  the 
teacher's  duty  to  refer  the  cases  of  disorderly  scholars  to  the  direc- 
tors, who  shall  decide  how  such  scholars  shall  be  punished,  or 
whether  they  shall  be  dismissed  from  school. 


Clerks. 

Sue.  9.  The  first  annual  school  meeting  shall  also  elect*  dis- 
trict clerk,  who  shall  continue  in  office  for  the  term  of  three  years. 
He  shull  qualify  within  ten  days  after  his  election  before  one  of  the 
directors,  after  the  same  manner  as  the  directors,  and  give  bond  tQ 
the  district  directors  in  suoh  sum  as  they  may  require,  that  he  shall 
well  and  truly  perform  the  duties  of  his  office  as  by  law  directed. 
If  a  clerk  be  elected  to  fill  a  vacancy,  he  shall  continue  in  office 
for  the  unexpired  term,  and  if  elected  at  the  first  meeting,  not  be- 
ing the  regular  annual  meeting,  he  shall  continue  in  office  tared 
years  from  the  next  annual  meeting. 

Sfic.  10.  It  shall  be  the  duty  of  each  district  clerk,  First,  To 
record  the  proceedings  of  bis  district  in  a  book  to  be  provided  for 
that  purpose  by  the  district.  Second,  To  give  notice  of  annual  or 
special  meetings.  Third,  To  procure*  a  list  of  all  persons  in  the 
district  between  the  ages  of  four  and  twenty-one  years.  Fourth, 
To  give  due  notice  at  least  ten  dayj  before  any  tax  that  may  be 
assessed  shall  be  collected,  by  written  or  printed  notices  in  three  of 
the  most  public  places  in  the  district  Fifth,  To  collect  all  district 
taxes  which  he  shall  be  required  by  the  warrant  from  the  directors 
to  collect  within  the  time  limited  in  each  warrant  for  its  return ; 
and  he  shall  have  the  same  authority  to  enforce  the  collection  of 
such  tax ;  and  he  shall  be  allowed  for  collecting  such  percentage  as 
the  directors  may  deem  proper  within  the  limit  of  this  law.    Sixth, 
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To  retain  a  copy  of  all  report*  made  to  the  county  superintendent 
relating  to  the  affairs  of  the  district. 

S*o.  11.  It  shall  be  the  duty  of  the  clerk  to  furnish  the  county 
superintendent,  within  ten  days  after  the  first  Friday  in  November 
in  eaoh  year,  a  report  containing  the  number  and  names  of  scholars 
in  his  district  over  four  and  under  twenty-one  years  of  age,  bow 
long  a  school  has  been  kept  in  his  district  the  past  year,  what 
school-bocks  are  principally  used,  what  proportion  of  scholars  m  the 
district  have  attended  school,  and  the  amount  of  money  paid  to 
teachers,  or  otherwise  expended. 

Sbc.  12.  The  clerk  of  each  district  shall,  at  the  close  of  each 
year  of  his  office,  make  out  in  writing  a  just,  true  and  accurate 
account  of  all  moneys  received  by  him  for  the  use  of  the  district, 
and  the  manner  in  which  the  same  shall  have  been  expended,  which 
account  shall  be  read  at  the  annual  school  district  meeting.  The 
clerk  shall  pay  over  all  moneys  remaining  in  his  hands  belonging 
to  the  district,  to  his  suooeseor  when  his  successor  has  been  legally 
qualified,  and  upon  a  refusal  or  neglect  to  do  so,  the  directors  shall 
forthwith  bring  suit  on  his  bond. 

.  Sko  18.  That  whenever  the  interests  of  the  district  require  it, 
the  directors  may  establish  a  union  school,  employ  a  principal 
teacher  and  subordinate  teachers,  and  grade  the  school  into  depart- 
ments and  classes. 

Sko.  14.  District  clerks  shall  be  treasurers  of  their  respective 
districts. 

Sec.  15.  All  money  coming  into  the  hands  of  the  district 
clerks  shall  remain  in  the  hands  of  such  clerk  or  clerks,  subject  to 
the  order  of  the  directors,  and  shall  not  be  paid  out  in  any  other 
way. 

CHAPTER  IV. 

Teachers/ 

Sbc.  1.  It  shall  be  the  duty  of  every  teacher  of  a  common 
school,  to  procure  a  certificate  of  qualification,  and  good  moral 
character,  before  entering  upon  the  duties  of  a  teacher.  It  shall 
be  the  duty  of  a  teacher  to  keep  a  register  of  the  names  of  the 
children  attending  school,  their  age,  the  time  when  they  begin,  the 
time  they  continue,  and  of  their  daily  attendance,  which  register 
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shall  be  filed  with  the  clerk  of  the  district  at  the  close  of  each 
term. 


CHAPTER  V. 

Sec.  1.  The  minutes  of  the  first  school  meeting  shall  be  signed 
by  the  chairman  and  secretary,  and  delivered  to  the  clerk  of  the 
district,  who  shall  file  the  same  in  his  office. 

Sbc.  2.  In  all  school  meetings  the  director  whose  term  of  office 
shall  first  expire  shall  act  as  chairman,  and  the  clerk  of  the  district 
shall  act  as  secretary. 

Sbc.  3.  Districts  shall  have  power  to  repeal,  alter  or  modify 
their  proceedings  from  time  to  time  as  occasion  may  require. 

Sec.  4.  District  meetings  legally  called  shall  have  power  to 
levy  a  tax  upon  the  property  of  the  district,  for  any  purpose  what- 
ever connected  with  and  for  the  benefit  of  schools,  and  the  promo- 
tion of  education,  in  the  district,  subject  to  the  restrictions  herein- 
after provided. 

Seo  5.  Any  new  district  failing  to  organize  and  report  to  the 
county  superintendent  the  number  of  children  over  four  and  under 
twenty-one  years  of  age  in  said  district,  before  the  first  Friday  in 
November,  or  any  district  having  been  organized  for  the  term  of 
one  year  or  more,  failing  to  report  to  the  county  superintendent  as 
required  in  section  eleven  of  the  chapter  entitled  school  meetings  in 
this  act,  shall  not  be  entitled  to  any  portion  of  the  county  school 
fund  for  the  year :  Provided,  That  if  the  clerk  of  the  school  dis- 
trict shall  fail  to  make  such  report,  any  inhabitant  of  such  district 
may  make  such  report  verified  on  oath  before  one  of  the  directors, 
and  the  county  superintendent  shall  receive  it  the  same  as  if  made 
by  the  clerk. 

Sec.  6.  The  county  superintendent  shall  apportion  all  the 
county  fund  for  that  year,  among  those  districts  only  which  have 
organized  and  reported  according  to  law. 

Sec.  7.  No  district  shall  be  allowed  to  draw  its  apportioned, 
fund  from  the  treasury  until  it  shall  satisfy  the  county  superin- 
tendent that  a  school  has  been  kept  in  the  district  by  a  qualified, 
teacher  for  at  least  three  months,  except  as  hereinafter  provided. 

Sec.  8.     When  the  clerk  of  any  school  district  shall  satisfy  the 
county  superintendent  that  any  amount  has  been  raised  in  his  dis-. 
56 
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trioi  for  die  support  of  teachers,  or  building  aobool-houses,  and  that 
a  school  has  actually  been  kept  by  a  qualified  teacher,  as  provided 
for  in  the  preceding  section,  the  superintendent  shall  issue  an  order 
on  the  county  treasurer  in  favor  of  the  clerk  of  such  district  for  its 
apportionment  of  county  school  funds  in  the  treasury  to  the  credit 
of  such  district. 

Seo.  9.  Any  district  failing  to  comply  with  the  provisions  of 
the  two  preceding  sections  for  the  term  of  one  year  after  any 
apportionment,  shall  forfeit  such  apportionment,  and  the  amount 
thereof  shall  be  again  added  to  the  county  school  fund  and  divided 
again  among  all  the  districts. 

Sec.  10.  It  shall  be  competent  for  the  directors  of  any  district, 
where  it  may  be  required,  to  assess  upon  the  parent  or  guardians 
of  the  children  attending  the  school,  their  portion  of  the  necessary, 
expenses  of  sustaining  the  school  in  the  way  of  tuition,  fuel,  &c, 
in  proportion  to  the  number  of  scholars  sent  by  each,  but  in  all 
oases  they  shall  first  endeavor  to  raise  the  amount  required  by 
voluntary  subscription. 

Sec.  11.  The  tax  shall  be  levied  by  any  district  for  the  hiring 
of  a  teacher,  but  any  district  may  levy  a  tax  for  any  of  the  follow* 
mg  purposes:  To  purchase  a  suitable  site  for  a  school-house, 
building  or  repairing  the  same,  the  purchase  of  books  for  a  library, 
maps,  globes,  or  other  apparatus*  for  the  use  of  said  district  or 
school,  but  no  district  shall  levy  any  tax  for  any  of  these  purposes, 
until  the  directors  or  some  other  person  shall  have  sought  to  obtain 
the  amount  required  by  voluntary  subscriptions,  and  no  money 
shall  be  expended  by  the  directors  or  clerk  for  any  other  purpose 
than  that  for  which  it  was  raised,  except  when  authorised  by  a  vole 
of  the  district 

Sec.  12.  In  all  cases  when  a  tax  is  levied,  it  shall  be  stated  in 
the  notice  given  of  the  meeting,  for  what  purpose  or  purposes  a  tax 
is  to  be  levied. 

Sec.  18.  The  directors  may  assess  for  any  object  named  in  section 
eleven,  the  property  of  non-residents  which  is  embraced  within  the 
limits  of  their  districts  in  any  amount  they  may  deem  necessary  with- 
out calling  a  meeting  of  the  district  for  that  purpose,  where  the  inhabi- 
tants thereof  raise  a  part  of  the  amount  required  by  voluntary  sub- 
scriptions, said  assessment  not  to  exceed  the  average  per  centum  of 
the  subscriptions  of  the  inhabitants  of  the  district,  but  if  a  district 
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meeting  be  held  to  levy  a  tax  on  all  the  taxable  property  in  the 
district,  the  property  of  non-residents  shall  be  assessed  in  equal 
proportion  with  the  rest,  and  in  neither  ease  shall  any  tax  exceed 
fifty  cents  on  the  hundred  dollars  valuation  on  taxable  property 
according  to  the  valuation  made  for  the  assessment  of  county  taxes. 

Sec.  14.  The  directors  of  any  district  may  permit  scholars 
living  in  another  district  to  attend  their  school  with  or  without 
charge,  and  persons  over  the  age  of  twenty-one  years  at  such  rates 
ef  tuition  per  month  as  they  may  deem  proper,  and  in  all  eases 
wider  this  act,  a  month  of  tuition  shall  consist  of  four  weeks  of  five 
days  to  a  week. 

Sec.  15.  There  shall  be  an  annual  school  meeting  held  in  each 
district  upon  the  first  Friday  in  November,  and  notice  of  all  annual 
and  special  meetings  shall  be  in  writing,  signed  by  the  directors  or 
clerk  of  the  district,  and  shall  state  the  object  for  which  the  meet- 
ing is  called,  and  shall  be  posted  in  three  public  places  in  the  dis- 
trict, at  least  six  days  previous  to  holding  said  meeting. 
•  Sec.  16.  Every  white  male  inhabitant  over  the  age  of  twenty- 
e*e  years,  who  shall  have  paid  or  be  liable  to  pay  any  district  tax, 
shall  be  a  legal  voter  at  any  school  meeting,  and  no  other  person 
shall  be  allowed  to  vote. 

Sec.  17.  The  tax-payers  may,  with  the  consent  of  the  direct- 
ors of  their  district,  perform  by  labor  their  portion  of  taxation  for 
the  erection  of  school-houses,  and  shall  be  so  returned  by  the  clerk 
of  said  district 

Sec.  18.  No  person  shall  be  disqualified  to  hold  the  office  of 
county  superintendent,  district  director,  or  clerk,  on  account  of 
holding  any  other  office  within  the  Territory  at  the  same  time. 

Skc.  19.  The  governor  may  appoint  county  superintendents 
under  this  act  to  hold  their  office  until  such  time  as  others  may 
be  elected  and  qualified. 

Sec.  20.    This  act  shall  be  in  force  from  and  after  its  passage. 

[Appro?ed  February  7, 1865.} 
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AN  ACT  concerning  the  Foreclosure  of  Mortgages. 


Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana: 

Sec.  1.  All  mortgagees  of  real  estate,  and  mortgagees  of  per- 
sonal estate,  when  the  debt  or  damages  secured  amounts  to  fifty 
dollars  or  more,  may  file  a  petition  in  the  office  of  the  district  or 
probate  court  against  the  mortgageor,  and  the  actual  tenants  or 
occupants  of  such  real  estate,  or  persons  in  possession  of  such  per- 
sonal property,  setting  forth  the  substance  of  the  mortgage  deed, 
and  praying  that  judgment  may  be  rendered  for  the  debt  or  dam- 
age, and  that  the  equity  of  redemption  may  be  foreclosed  and  the 
mortgaged  property  sold  to  satisfy  the  amount  due. 

Sec.  2.  Deeds  of  trust,  in  the  nature  of  mortgages,  may,  at 
the  option  of  the  cestui  que  trust,  their  executors,  administrators, 
or  assigns,  be  foreclosed  by  them,  and  the  property  sold  in  the  same 
manner  in  all  respects  as  in  cases  of  mortgages. 

Sec.  8.  If  any  part  of  the  property  be  real  estate,  the  petition 
may  be  filed  in  any  county  where  any  part  of  the  mortgaged  prem- 
ises is  situated ;  if  it  be  exclusively  personal  estate,  it  may  be  filed 
and  proceeded  with  as  in  other  civil  actions. 

Sec.  4.  In  case  of  the  death  of  the  mortgagee  or  his  assignee, 
or  of  the  mortgageor,  whether  before  or  after  action  is  brought,  the 
personal  representative  of  the  deceased  party  shall  be  made  plaintiff 
or  defendant  as  the  case  may  require. 

Sec.  5.  Summons  shall  issue  and  be  served  and  returned  in 
like  time  and  manner  as  in  ordinary  civil  actions. 

Sec.  6  Any  person  claiming  an  interest  in  the  mortgaged 
property  may  on  motion  be  made  defendant  to  any  such  proceed- 
ings, and  may  answer  an  avoidance  in  bar  of  the  deed  or  debt  or 
damage,  and  issue  shall  be  made  and  tried  as  in  ordinary  civil 
actions. 

Sec.  7.  All  incumbrance  or  persons  having  an  interest  existing 
at  the  commencement  of  the  suit,  subsequent  as  well  as  prior  in 
date  to  the  plaintiffs  mortgage,  provided  the  same  shall  be  of 
record  in  the  county  where  the  same  may  be  situated  at  the  com- 
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mencement  of  the  suit,  shall  be  made  parties,  otherwise  they  shall 
not  be  bound  by  the  judgment. 

Sec.  8.  If  any  plaintiff  shall  allege  in  his  petition  that  the 
mortgageor  or  other  defendant  is  not  a  resident  of  this  Territory, 
or  that  his  place  of  residence  is  unknown,  or  that  he  is  dead,  and 
there  is  no  personal  representiye  in  this  Territory,  or  that  his  name 
or  place  of  residence  is  unknown,  the  clerk  of  court,  being  satisfied 
of  the  truth  of  any  such  facts,  shall  make  an  order  of  publication, 
which  shall  conform  as  near  as  may  be  to  orders  of  jtoblication  in 
ordinary  civil  actions,  and  shall  be  published  in  like  manner  as  said 
orders. 

Sec.  9.  Judgment  by  default  shall  be  rendered  against  any 
defendant  who,  after  being  summoned  or  notified,  shall  not  appear 
and  arfswer  at  the  time  allowed  in  ordinary  actions. 

Sec.  10.  When  the  mortgageor  is  not  summoned,  but  notified 
by  publication,  and  has  not  appeared,  the  judgment,  if  for  the 
plaintiff,  shall  be  that  he  recover  the  debt  and  damage  or  damages 
found  to  be  due,  and  costs,  to  be  levied  on  the  mortgaged  property, 
describing  it  as  in  the  mortgage. 

Sec.  11.  When  the  mortgageor  has  been  duly  summoned  or 
appears  to  the  action,  the  judgment,  if  for  the  plaintiff,  shall  be  as 
in  the  preceding  section  specified,  with  the  addition  that  if  the 
mortgaged  property  be  not  sufficient  to  satisfy  said  debt  and  dam- 
age or  damages  and  costs,  then  the  residue  to  be  levied  on  other 
goods,  chattels,  lands,  and  tenements  of  said  mortgageor. 

Sec.  12.  The  execution  to  be  issued  should  be  a  special  fieri 
facias,  directed  to  the  sheriff,  and  shall  be  in  conformity  to  the 
judgment. 

Sec.  18.  Such  writs  shall  be  returnable  as  executions,  and  the 
advertisement,  sale  and  conveyance  of  real  or  personal  estate  under 
the  same  shall  be  made  as  under  ordinary  executions. 

Sec.  14.  If  such  mortgage  be  for  real  estate,  such  writ  of  fieri 
facias  shall  be  directed  to  the  sheriff  of  the  county  in  which  the 
same  is  situated,  and  if  it  be  for  personal  property  it  may  be 
directed  to  any  county. 

Sec.  15.  A  purchaser  under  a  sale  by  virtue  of  an  execution 
on  a  judgment,  under  this  act,  shall  take  a  title  as  against  the 
parties  to  the  suit,  and  he  shall  not  be  permitted  to  set  it  up  against 
the  subsisting  equity  of  these  incumbrances  who  are  not  parties  to 
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(he  same,  and  who  are  required  to  be  made  parties  thereto  by  the 
seventh  section  of  this  act. 

Sic.  16.  When  the  personal  representative  of  the  mortgagee 
has  been  duly  summoned,  or  appears  to  the  action,  the  judgment, 
if  for  the  plaintiff,  shall  be  as  before  directed;  and  if  in  such  case 
the  mortgaged  property  be  sufficient  to  satisfy  the  debt  and  damage 
or  damages  and  costs,  the  judgment  as  to  the  residue  shall  have  the 
efiect  of  a  judgment  against  an  executor  or  administrator  as  such. 

Sjqo.  17.'  Mortgages  of  leasehold  estate  shall  be  proceeded  on 
aa  in  mortgages  of  real  estate. 

Sec.  18.  In  all  suits  commenced  in  virtue  of  this  act  the  pro* 
eeedings  shall  oonform  as  near  as  may  be  to  the  proceedings  in 
civil  actions. 

Sec.  19.  In  all  mortgages  in  which  personal  estate  only  is  con- 
▼eyed,  and  the  debt  exclusive  of  interest  secured  by  the  same  shall 
not  exceed  one  hundred  dollars,  it  shall  and  may  be  lawful  for  the 
mortgagee  or  his  personal  representative,  upon  default  being  made 
in  the  payment  of  the  mortgaged  debt  by  the  mortgagee  or  his  legal  < 
representative,  to  sell  the  mortgaged  property,  or  so  much  thereof 
as  will  satisfy  the  debt,  giving  the  mortgageor,  after  default  shall 
have  been  made  in  the  payment  of  the  mortgaged  debt,  sixty  days 
previous  notice  in  writing  that  the  mortgaged  property  will  be  sold 
unless  the  debt  scoured  by  it  is  paid,  and  the  giving  thirty  days 
notice  of  the  time  and  place  of  sale,  the  notice  to  be  published  in 
the  same  manner  as  a  sheriffs  notice  of  the  sale  of  real  estate. 

8kc  20.  All  mortgages  of  real  and  personal  property,  or  both, 
with  power  of  sale  in  the  mortgagee,  and  all  sales  made  by  such 
mortgagee  or  his  personal  representative,  in  puisuance  of  the  pro* 
visions  of  such  mortgages,  shall  be  valid  and  binding  by  the  laws 
of  this  Territory  upon  the  mortgagees  and  all  persons  claiming 
under  them,  and  shall  forever  foreclose  all  right  and  equity  of  re- 
demption of  the  property  so  sold. 

Seo.  21.  If  any  mortgagee,  trustee,  or  cestui  que  trust,  his 
executor,  administrator,  or  assignee,  receive  full  satisfaction  of  any 
mortgage  or  deed  of  trust,  he  shall  at  the  request  of  the  person 
making  the  same  acknowledge  satisfaction  of  the  mortgage  or  deed 
ef  trust  on  the  margin  of  the  record  thereof,  or  deliver  to  such  per- 
son a  sufficient  deed  or  release  to  the  mortgage  or  deed  of  trust 

Sic.  22.    If  any  sueh  person  thus  reoeiving  satisfaction  do  not 
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within  thirty  days  after  requested  acknowledge  satisfaction  on  the 
margin  of  the  record,  or  deliver  to  the  person  making  satisfaction  a 
sufficient  deed  of  release,  he  shall  forfeit  to  the  party  aggrieved  ten 
per  cent,  upon  the  amount  of  the  mortgage  or  deed  of  trust  money, 
absolutely,  and  any  other  damages  he  may  be  able  to  prove  he  has 
sustained,  to  be  recovered  in  any  court  of  competent  jurisdiction. 

Sec.  23.  Any  attorney  in  fact,  to  whom  the  money  due  on  any 
mortgage  or  deed  of  trust  is  paid,  shall  have  power  to  execute  said 
release,  as  specified  in  section  twenty-one  of  this  act  Such  ac- 
knowledgment of  satisfaction  thus  made,  or  such  deed  of  release 
duly  acknowledged  and  recorded,  shall  have  the  effect  to  release 
the  mortgage  or  deed  of  trust,  and  bar  all  actions  brought  thereon, 
and  revest  in  the  mortgagee  or  person  who  executed  the  deed  of 
trust,  or  his  legal  representative,  all  title  to  the  property  contained 
in  such  mortgage  or  deed  of  trust 

Sec.  24.  If  such  property  be  redeemed  by  payment  to  the 
officer  before  the  sale,  such  officer  shall  make  a  certificate  thereof, 
and  acknowledge  the  same  before  some  officer  authorized  to  take 
acknowledgments  of  deeds,  and  such  certificate  shall  be  recorded  in 
the  office  in  which  the  mortgage  or  deed  of  trust  is  recorded,  and 
shall  have  the  same  effect  as  satisfaction  entered  on  the  margin  of 
the  record. 

Sec,  25.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[ApproYed  February  8, 1866.} 


AH  ACT  authorising  Cottnty  Commimionera  to  Pay  Interest  on  Oouaty  Warrants. 

Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  all  county  warrants  heretofore  drawn,  or  that 
may  hereafter  be  drawn,  by  the  proper  authorities  of  any  county, 
shall,  after  having  been  presented  to  the  county  treasurers  of  the 
respective  counties  of  this  Territory,  and  by  them  endorsed  not 
paid  for  want  of  funds  in  the  treasury,  from  and  after  said  date  of 
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presentation  and  endorsement,  shall  draw  interest  at  the  rate  of  ten 
per  cent  per  annum. 

Ssc.  2.    This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

[ApproTed  February  8, 1869.] 


AN  ACT  to  proYide  for  Vaoanotai  in  the  Legfol&tare. 

Be  it  enacted  by  the  Legislative  Assembly  of  the    Territory 

of  Montana  : 

Sac.  1.  If  any  member  elected  to  either  house  of  the  legisla- 
tive assembly  shall  resign  during  the  recess  thereof,  he  shall  address 
and  transmit  his  resignation  in  writing  to  the  governor ;  and  when 
any  such  member  shall  resign  during  the  session,  he  shall  address 
his  resignation,  in  writing  to  the  presiding  officer  of  the  house  of 
which  he  is  a  member ;  which  shall  be  entered  on  the  journal ;  in 
which  ctte,  and  in  all  cases  of  vacancies,  happening  or  being 
declared  during  any  session  of  the  general  assembly,  by  death, 
expulsion,  or  otherwise,  the  presiding  officer  of  the  house  in  whioh 
such  vacancy  shall  happen,  shall  immediately  notify  the  governor 
thereof. 

Sec.  2.  Whenever  the  governor  shall  receive  any  resignation 
or  notice  of  vacancy,  or  when  he  shall  be  satisfied  of  the  death  of 
any  member  of  either  house  during  the  recess,  he  shall  without 
delay  issue  a  writ  of  election  to  supply  such  vacancy. 

Sbo.  3.  When  any  vacancy  shall  happen  in  the  council,  for  a 
district  composed  of  more  than  one  county,  the  writ  of  election  shall 
be  directed  to  the  sheriff  of  the  county  first  named  in  the  law  estab- 
lishing the  district ;  and  when  the  vacancy  shall  happen  in  a  district 
which  shall  have  been  divided  or  altered,  after  the  general  election 
next  preceding  the  occurrence  of  such  vacancy,  the  writ  of  election 
shall  be  directed  to  the  sheriff  of  the  county  first  named  in  such  old 
district;  and  when  any  vacancy  shall  happen  in  either  house  for 
any  county  which  shall  have  been  districted  after  the  general  elec- 
tion next  preceding  the  occurrence  of  such  vacancy,  the  writ  of 
election  shall  be  directed  to  the  sheriff  of  the  old  county. 
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Sbc.  4.  The  sheriff  to  whom  any  writ  of  election  shall  be  deliv- 
ered, shall  cause  the  election  to  supply  such  vacancy  to  be  held 
within  the  limits  composing  the  county  or  district  at  the  time  g{ 
the  next  preceding  general  election,  and  shall  issue  his  proclamation 
or  notice  for  holding  the  election,  accordingly,  and  transmit  a  copy 
thereof,  together  with  a  copy  of  the  writ,  to  the  sheriff  of  each  of 
the  counties  within  which  any  part  of  such  old  county  or  district 
may  lie ;  who  shall  cause  copies  of  such  notice  to  be  set  up,  and 
the  election  to  be  held  accordingly,  in  such  part  of  their  respective 
counties  as  composed  part  of  the  old  county  or  district,  for  which 
the  election  is  to  be  held,  at  the  last  preceding  general  election; 
and  returns  shall  be  made,  and  the  certificate  of  election  granted, 
in  all  things  as  if  no  division  had  taken  place. 

Sec.  5.  When  any  district  or  county  shall  be  so  altered  or 
divided  during  the  term  for  which  a  member  shall  be  elected,  and 
the  new  district  or  county  shall  be  authorised  to  elect  their  member 
before  the  expiration  of  the  term  of  the  former  member,  in  that 
case,  the  election  to  fill  the  vacancy  shall  be  held  for  the  district  or 
county  as  it  shall  remain  after  such  alteration  or  division,  and  not 
as  it  was  at  the  last  preceding  general  election. 

Sec.  6.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[ApproTed  February  8. 1865.] 


AN  ACT  concerning  Fagiti?ee  from  Jasiioc. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  Whenever  the  executive  of  any  State,  or  of  any  Terri- 
tory of  the  United  States,  shall  demand  of  the  executive  of  this 
Territory  any  person  who  is  a  fugitive  from  justice,  and  shall  have 
complied  with  the  requisitions  of  the  act  of  Congress  in  that  case 
made  and  provided,  it  shall  be  the  duty  of  the  executive  of  this 
Territory  to  issue  his  warrant,  under  the  seal  of  the  Territory,  to 
apprehend  the  said  fugitive,  directed  to  any  sheriff,  coroner,  or  con- 
stable of  any  county  of  this  Territory,  or  other  person  whom  the 

57 
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executive  may  think  fit  to  entrust  with  the  execution  of  said  pro- 
oeee;  any  of  the  said  person*  may  execute  such  warrants  anywhere 
within  the  limits  of  this  Territory,  and  convey  such  fugitive  to  any 
place  within  this  Territory  which  the  executive  in  his  warrant  shall 
direct. 

Sec.  2.  Whenever  the  executive  of  this  Territory  shell  demand 
a  fugitive  from  justice  from  the  executive  of  any  other  State  or 
Territory,  he  shall  issue  his  warrant,  under  the  seal  of  the  Terri- 
tory, tQ  some  messenger,  commanding  him  to  receive  the  said  fugi- 
tive and  convey  him  to  the  sheriff  of  the  proper  oounty  where  the 
offence  was  committed 

Sbc  8.  The  expenses  which  may  accrue  under  the  last  preced- 
ing section,  being  first  ascertained  to  the  satisfaction  of  the  execu- 
tive, shaH,  on  his  certificate,  be  allowed  and  paid  out  of  the  Terri- 
torial treasury  on  the  warrants  of  the  auditor. 

Sbc.  4.  Whenever  any  person  within  this  Territory  shall  be 
charged,  upon  the  oath  or  affirmation  of  any  credible  witness  before 
any  judge  or  justice  of  the  peace,  with  the  commission  of  any 
treason,  murder,  rape,  robbery,  burglary,  arson,  larceny,  forgery, 
or  counterfeiting,  in  any  other  State  or  Territory  of  the  United 
States,  and  that  the  said  person  hath  fled  from  justice,  it  shall  be 
lawful  for  the  said  judge  or  justice  of  the  peace  to  issue  his  war- 
rant for  the  apprehension  of  said  person.  If  upon  examination  it 
shall  appear  to  the  satisfaction  of  such  judge  or  justice  that  the 
said  person  is  guilty  of  the  offence  alleged  against  him,  it  shall  be 
the  duty  of  the  judge  or  justice  to  commit  him  to  the  jail  of  said 
county,  or  if  the  offence  be  bailable  according  to  the  laws  of  this 
Territory,  to  take  bail  for  his  appearance  at  the  next  district  court 
to  be  holden  in  that  county.  It  shall  be  the  duty  of  the  said  judge 
or  justice  to  reduce  the  examination  of  the  prisoner  and  those  who 
bring  him  to  writing,  and  to  return  the  same  to  the  next  district 
court  of  the  oounty  where  such  examination  is  had  as  in  ether 
cases,  and  shall  also  send  a  oopy  of  the  examination  and  proceed- 
ings to  the  executive  of  this  Territory  as  soon  thereafter  as  may  be. 
If  in  the  opinion  of  the  executive  of  this  Territory  the  examination 
so  furnished  contains  sufficient  evidenoe  to  warrant  the  finding  of 
an  indictment  against  such  person,  he  shall  forthwith  notify  the 
executive  of  the  State  or  Territory  wherein  the  crime  is  alleged  to 
have  been  committed  of  the  proceedings  which  have  been  had 
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against  such  person,  and  that  he  will  deliver  sueh  person  on  de- 
mand. When  suoh  demand  shall  hare  been  made,  the  executive  of 
this  Territory  shall  forthwith  issue  hie  warrant,  under  the  seal  of 
the  Territory,  to  the  sheriff  of  the  county  in  which  the  said  person 
is  committed  or  bailed,  commanding  to  surrender  him  to  such  mes- 
senger as  shall  be  therein  named,  to  be  conveyed  out  of  this  Ter- 
ritory. If  the  said  person  shall  be  out  on  bail,  it  shall  be  lawful 
for  the  sheriff  to  arrest  him  forthwith  anywhere  within  the  Terri- 
tory, and  to  surrender  him  agreeably  to  said  warrant 

Sec.  5.  In  case  where  a  party  has  been  admitted  to  bail,  and 
shall  appear  at  the  district  court  according  to  the  "condition  of  his 
recognizance,  and  no  demand  shall  have  been  made  of  him,  it  shall 
be  in  the  power  of  said  court  to  discharge  the  said  recognizance  or 
continue  it  according  to  the  circumstances  of  the  case,  such  as  the 
distance  of  the  place  where  the  offence  is  alleged  to  have  been  com- 
mitted, the  time  that  hath  intervened  since  the  arrest  of  the  party, 
and  the  strength  of  the  evidence  against  him.  If  no  demand  be 
made  upon  the  sheriff  for  him  within  that  time,  he  shall  be  dis- 
charged from  prison,  or  exonerated  from  his  recognisance,  as  the 
case  may  be. 

Sec.  6.  If  the  recognisance  shall  be  forfeited  it  shall  enure  to 
the  benefit  of  the  Territory. 

ShO.  7.  In  all  cases  where  tomplaint  shall  be  made  as  afore- 
Said  against  any  fugitive  from  justice,  it  shall  be  the  duty  of  the 
judge  or  justice  to  take  good  and  sufficient  security  for  the  payment 
of  all  costs  which  may  accrue  from  other  cases  for  the  like  services. 
Nothing  herein  contained  shall  pretent  the  clerk  from  instituting 
suit  on  said  bonds  in  the  ordinary  mode  of  judicial  proceedings  if 
be  shall  deem  it  proper. 

Ssa  8.  If  any  person  charged  with  or  convicted  of  treason, 
murder,  rape,  robbery,  burglary,  arson,  laroeny,  forgery,  or  coun- 
terfeiting, shall  break  prison,  escape,  or  flee  from  justice,  or  ab- 
scond, or  secrete  himself,  in  such  cases  it  shall  be  lawful  for  the 
governor,  if  he  judge  it  necessary,  to  offer  any  reward  not  exceed- 
ing five  hundred  dollars  for  apprehending  and  delivering  such  per- 
son into  custody  of  its  sheriff  or  other  officers  as  he  may  direct 
The  person  or  persons  so  apprehending  and  delivering  any  such 
person  as  aforesaid,  and  producing  to  the  governor,  the  sheriff,  or 
justice  reoeipt  for  the  body,  it  shall  be  lawful  for  the  governor  to 
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certify  the  amount  of  said  claim  to  the  auditor,  who  shall  issue  his 
warrant  on  the  treasury  for  the  same. 

Sbc.  9.    This  act  to  take  effect  from  «nd  after  its  passage  and 
approval  by  the  governor. 

[Approved  February  8, 1865.] 


AN  ACT  defining  the  duties  of  Territorial  Auditor  and  Treasurer  of  the  Territory 

of  Montana. 


Be  it  enacted  by  the    Legislative  Assembly  of  the  Territory 

of  Montana :. 

Sec.  1.  That  the  auditor  of  the  Territory  shall  issue  warrants 
drawn  upon  the  Territorial  treasury  in  favor  of  all  persons  to 
whom  the  legislative  assembly  may  direct  in  such  fractional  parts 
of  the  amount  as  said  persons  may  demand;  Provided,  It  shall 
not  be  in  a  less  sum  than  five  dollars,  unless  the  amount  due  be 
less  than  five  dollars. 

Seo.  2.  That  the  auditor  shall  keep  a  record  of  all  accounts 
presented  to  him,  and  for  which  warrants  shall  have  been  issued. 

Sec.  8.  That  he  shall  furnish  the  collectors  of  each  county  or 
district  with  blank  licenses  and  receipts  of  money  collected  or  to  be 
collected,  subscribed  by  himself,  taking  said  collectors  receipt  for 
the  same. 

Seo.  4.  He  shall  prepare  and  report  to  the  legislative  assembly 
at  the  commencement  of  each  regular  session  a  full  and  detailed 
account  of  the  condition  of  the  revenue,  and  expenditures  of  the 
preceding  year,  with  estimates  for  the  amount  of  revenue  and  ex- 
penditures for  the  succeeding  year,  together  with  such  plans  as  a 
careful  examination  may  suggest  for  the  support  of  the  public 
credit,  for  promoting  frugality  and  economy  in  the  expenditures, 
and  generally  for  the  more  perfect  understanding  of  the  fiscal 
afikirs  of  the  Territory ;  show  the  amount  of  the  appropriations 
made  by  law,  and  the  amount  paid  under  the  same;  show  the 
amount  of  revenue  chargable  to  each  county,  and  the  aggregate  of 
each  object  of  taxation. 

Seo.  5.    He  shall  direct  prosecution  in  the  name  of  the  Terri- 
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tory  for  all  delinquencies  in  relation  to  the  assessment,  collection 
and  payment  of  the  revenue,  against  all  persons  who  become  pos- 
sessed of  public  money  or  property  and  fail  to  pay  over  the  same, 
and  against  all  debtors  of  the  Territory. 

Sec.  6.  He  shall  keep  his  office  at  the  seat  of  government,  in 
connection  with  the  .library  of  the  Territory,  which  office  shall  be 
furnished,  at  the  expense  of  the  Territory,  with  all  needful  maps, 
books,  blanks,  stationery,  cases  for  books,  fuel,  &c. 


Duties  of  Treasurer. 

Sec.  7.  The  treasurer  shall  receive  from  the  collector  all 
money  belonging  to  the  Territory,  and  disburse  the  same  upon  the 
auditor's  warrant  as  provided  by  law,  and  not  otherwise ;  keep  a 
just  and  true  account  of  all  money  received,  and  the  disbursement 
thereof;  he  shall  render  his  account  to  the  auditor  for  settlement 
quarterly,  or  oftener  if  required ;  he  shall  report  to  the  legislative 
assembly  at  the  commencement  of  each  regular  session,  the  condi- 
tion of  the  treasury,  and  its  operations  for  the  preceding  year. 

Miscellaneous  Provisions. 

Sec.  8.  The  auditor  and  treasurer  shall  have  free  access  to 
each  other's  offices  for  the  inspection  of  all  books,  papers  and  ac- 
counts thereof;  and  to  all  other  offices  of  the  Territory  for  the 
inspection  of  all  such  books  and  records  as  concern  any  of  their 
duties. 

Sec.  9.  They  shall  be  authorized  to  administer  oaths  or  affirm- 
ations, and  compel  the  attendance  of  witnesses  as  in  courts  of 
record,  in  all  matters  touching  the  duties  of  their  offices. 

Sec  10.  The  auditor  and  treasurer  shall  receive  a  salary  of 
seven  hundred  dollars  each,  which  shall  be  paid  quarterly  out  of 
the  Territorial  treasury. 

Sec.  11.  The  auditor  shall  receive,  in  addition  to  his  salary, 
five  per  cent,  on  all  the  warrants  issued  by  him. 

Sec.  12.    This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  approval  by  the  governor. 
N  [Approved  February  8, 1869.] 
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AN  ACT?  frmoeraing  Joint  Right*  uri  Obligations. 

Be  it  enacted  by  the  Legislative  Assembly  of  the    Territory 

of  Montana : 

Sec.  1.  If  any  partition  be  not  made  between  joint  tenants,  the 
property  of  those  who  die  first  shall  not  accrue  to  the  survivor  or 
survivors,  but  descend  or  pass  by  devise,  and  shall  be  subject  to 
debts,  dower,  charges,  &c,  or  transmissible  to  execution  or  admin- 
istration, and  be  considered  to  every  intent  and  purpose  in  the  same 
view  as  if  such  deceased  joint  tenants  had  been  tenants  in  common. 

Sxc.  3.  If  any  person  shall  assume  and  exercise  exclusive 
ownership  over,  or  take  away,  destroy,  lessen  in  value,  or  otherwise 
injure  or  abuse  any  property  held  in  joint  tenancy,  tenancy  in  com- 
mon, or  oopartefcary,  the  party  aggrieved  shall  have  his  action  of 
trespass  or  trover  for  the  injury  in  the  tame  manner  as  he  would 
have  if  such  joint  tenancy,  tenancy  in  common,  or  oopartenary  did 
not  exist 

Sec.  8.  All  joint  obligations  and  covenants  shall  hereafter  be 
taken  and  held  to  be  joint  and  several  obligations  and  covenants. 

Sao*  4.  This  act  to  take  effect,  and  be  in  force,  from  and 
after  its  passage* 

[Approved  February  8, 1865.1 


AN  ACT  to  provide  faenased  oompeneatioa  t»  offioen  la  this  territory. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Baa  1.  Thai  the  said  compensation  law  shall  be  so  eonsfcrued 
as  to  pay  the  officers  now  in  the  Territory  from  the  date  of  their 
appointment 

L Approved  February  8, 1865.] 
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Atf  ACT  to  FWfifo  for  tfee  Formation  of  Partnership. 

Be  it  enacted  by  (he  Legislative  Assembly  of  the   Territory 

of  Montana : 

Sec.  1.  Limited  partnership  for  the  transaction  of  mercantile, 
mechanical,  mining  or  manufacturing  business,  witbin  this  Terri- 
tory, may  be  formed  by  two  or  more  persons,  upon  the  terms,  and 
subject  to  the  conditions  and  liabilities  prescribed  in  this  act,  but 
nothing  contained  in  this  act  shall  authorize  audi  partnership  for 
the  purpose  of  banking  or  insurance. 

Seo,  2.  The  said  partnership  may  coftsiat  of  two  or  more  per- 
sons, who  shall  be  called  general  partners,  who  shall  jointly  and 
severally  be  responsible  as  general  partners  am  by  law,  and  two  or 
more  persons  who  shall  contribute  to  the  common  stock  a  specific 
sum  in  actual  cash  payment  as  capital,  who  shall  be  called  special 
partners,  and  who  shall  not  personally  be  liable  for  any  debt  of  the 
partnership,  except  in  the  cases  hereinafter  mentioned. 

Sec.  3.  The  persons  forming  such  partnership  shall  make  and 
severally  sign  a  certificate  which  shall  contain  the  name  of  the  firm 
under  which  such  partnership  is  to  be  conducted,  the  name  and  re- 
spective places  of  residence  of  all  the  general  and  special  partners, 
the  amount  of  capital  which  each  special  partner  has  contributed  to 
the  capital  stock,  the  general  nature  of  the  business  to  be  transacted 
and  the  time  when  the  partnership  is  to  commence,  and  when  it  is 
to  terminate. 

Sec.  4.  No  such  partnership  shall  be  deemed  to  have  been 
formed  until  a  certificate  made  as  aforesaid  shall  be  acknowledged 
by  all  the  parties,  before  some  officer  authorized  to  take  acknowl- 
edgments of  deeds,  and  recorded  in  the  office  of  the  recorder  of  the 
county  in  which  the  principal  place  of  business  of  the  partnership 
is  located,  in  a  book  to  be  kept  for  that  purpose,  open  to  publio 
inspection.  If  any  false  statement  shall  be  made  in  any  such  cer- 
tificate, all  the  persons  interested  in  the  partnership  shall  be  liable 
aa  general  partners  for  all  the  engagements  thereof. 

8bc.  5.  Upon  every  renewal  of  a  limited  partnership  beyond 
the  time  originally  agreed  upon  for  its  duration,  a  certificate  shall 
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be  made  as  provided  for  in  the  original  formation  of  partnership ;  it 
not  renewed,  it  shall  be  deemed  a  general  partnership. 

Sec.  6.  The  business  of  the  partnership  shall  be  conducted 
under  a  firm,  in  which  names  of  the  general  partners  only  shall 
be  inserted.  The  name  of  any  special  partner  shall  be  used  in  said 
firm  with  his  consent,  or  if  he  shall  personally  make  any  contract 
respecting  or  concerning  the  partnership  with  any  person  except 
the  general  partner. 

Sec.  7.  During  the  continuance  of  any  partnership  under  the 
provisions  of  this  act,  no  part  of  the  capital  stock  thereof  shall  be 
withdrawn,  nor  any  division  of  interests  be  made,  so  as  to  reduce 
such  capital  stock  below  the  sum  stated  in  the  certificate  before 
mentioned.  If  at  any  time  during  the  continuation  or  at  the  term- 
ination of  the  partnership  the  property  assets  shall  not  be  sufficient 
to  pay  the  partnership  debts,  the  special  partners  shall  severally  be 
held  responsible  for  all  sums  by  them  in  any  way  received,  with- 
drawn, or  divided,  with  interest  thereon  from  the  time  when  they 
were  so  withdrawn  respectively. 

Sec.  8.  No  general  assignment  by  said  partnership,  in  case  of 
insolvency,  or  where  their  goods  and  estate  are  insufficient  for  the 
payment  of  all  their  debts,  shall  be  valid,  unless  it  provide  for  a 
distribution  of  the  partnership  property  among  all  the  creditors  in 
proportion  to  the  amount  of  their  several  claims. 

Sec.  9.  In  all  cases  of  such  assignment,  as  provided  in  the  pre- 
ceding section,  the  assent  of  the  creditors  shall  be  presented,  unless 
within  sixty  days  after  notice  thereof  any  shall  dissent ;  and  no 
such  assignment  shall  be  valid  unless  notice  thereof  shall  be  given 
in  some  newspaper  printed  in  the  county  where  the  place  of  busi- 
ness of  the  party  making  it  is  situated,  or  if  no  newspaper  be 
printed  in  such  county,  then  in  some  newspaper  in  the  Territory 
nearest  thereto,  within  twenty  days  after  making  such  assignment. 

Sec.  10.  All  suits  respecting  the  business  of  such  partnership 
shall  be  prosecuted  by  and  against  the  general  partnership  except 
in  those  cases  in  which  provisions  are  made  in  this  act  that  the 
special  partners  shall  be  deemed  general  partners,  and  that  special 
partnership  shall  be  deemed  general  partnership,  in  which  cases  all 
the  partners  deemed  general  partners  may  join  or  be  joined  in  such 
suit,  and  excepting  also  those  oases  where  special  partners  shall  be 


TERRITORY  OF  MONTANA.  457 

held  severally  responsible  on  account  of  any  sum  by  them  received 
or  withdrawn  from  the  common  stock,  as  before  provided. 

Sec.  11.  No  dissolution  of  a  limited  partnership  shall  take 
place  except  by  operation  of  law  before  the  time  specified  in  the 
certificate  before  mentioned,  unless  a  notice  of  such  dissolution 
shall  be  recorded  in  the  recorder's  offioe  in  which  the  original  cer- 
tificate of  renewal  of  the  partnership  was  recorded,  and  unless  such 
notice  shall  also  be  published  for  three  successive  weeks  in  some 
newspaper  printed  in  the  county  where  the  certificate  of  the  found- 
ation of  such  partnership  was  published  according  to  the  provisions 
of  this  act,  and  if  no  newspaper  shall  at  the  time  of  such  dissolu- 
tion be  printed  in  the  county,  then  the  notice  of  such  dissolution 
shall  be  published  in  some  newspaper  in  the  Territory  nearest 
thereto. 

Sec.  12.  In  *H  cases  not  otherwise  provided  for  in  this  act,  the 
members  of  lifted  partnership  shall  be  subject  to  all  the  rights  of 
general  parsers. 

Sec.  1£  This  act  to  take  effect  and  be  in  force  from  and  after 
its  pass*ge- 

[Approved  February  9,  1865.] 


AN  ACT  relating  to  the  Support  of  the  Poor. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory '* 

of  Montana: 

Sec.  1.  That  the  board  of  county  commissioners  of  the  several  i 
counties  of  this  Territory  are  hereby  vested  with  entire  and  exclu- 
sive superintendence  of  the  poor  in  their  respective  counties. 

Sec.  2.  Every  poor  person  who  shall  be  unable  to  earn  a  live- 
lihood in  consequence  of  bodily  infirmity,  idiocy,  lunacy,  or  other 
cause,  shall  be  supported  by  the  father,  grandfather,  mother,  grand- 
mother, children,  grandchildren,  brothers  or  sisters,  of  such  poor 
person,  if  they  or  either  of  them  be  of  sufficient  ability ;  and  every 
person  who  shall  fail  or  refuse  to  support  his  or  her  father,  grand- 
father, mother,  grandmother,  child,  grandchild,  sister  or  brother* 
when  directed  by  the  board  of  county  commissioners  of  the  county, 
58 
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when  such  poor  person  shall  be  found  within  such  relation,  reside 
in  the  county  or  not,  shall  forfeit  and  pay  to  the  county,  for  the 
use  of  the  poor  of  their  county,  the  sum  of  thirty  dollars  per  month, 
to  be  recovered  in  the  name  of  the  county  commissioners  for  the  use 
of  the  poor  aforesaid,  before  any  justice  of  the  peace,  or  any  court 
having  jurisdiction :  Provided,  That  when  any  person  becomes  a 
pauper  from  intemperance  or  other  bad  conduct,  he  shall  not  be 
entitled  to  any  support,  except  parent  or  child. 

Sec.  8.  The  ohildren  shall  be  first  called  on  to  support  their 
parents,  if  there  be  children  of  sufficient  ability;  if  there  be  none, 
the  parents  of  such  poor  person  shall  be  next  called  on,  and  if  there 
be  no  parents  or  children  of  sufficient  ability,  the  brothers  and 
sisters  shall  be  next  called  on,  and  if  there  be  no  brothers  and 
sisters,  the  grandchildren  of  such  poor  person  ihall  be  called  on, 
and  then  the  grandparents ;  but  married  females,  while  their  hus- 
bands live,  shall  not  be  liable  to  a  suit 

Sec  4.  When  any  poor  persons  shall  not  have  regions  in  any 
county  in  this  Territory,  as  are  named  in  the  preceding  tections  or 
such  relations  shall  not  be  of  sufficient  ability,  or  shall  fail  ->r  refuse 
to  maintain  such  pauper,  then  the  said  pauper  shall  recem  such 
relief  as  the  case  may  require  out  of  the  county  treasury;  *nd 
the  county  commissioners  may  either  make  a  contract  for  t** 
necessary  maintenance  of  the  poor,  or  appoint  suth  agents  as  they 
may  deem  necessary  to  oversee  and  provide  for  the  same. 

Sec.  5.  When  any  minor  or  other  person  shall  become,  or  be 
likely  to  become  chargeable  to  the  county,  either  because  of  being 
an  orphan,  or  because  the  parents  or  other  relations  as  aforesaid 
are  unable  or  refuse  to  support  such  minor,  it  shall  be  the  duty  of 
the  county  commissioners  to  bind  such  minor  as  an  apprentice  to 
some  respectable  householder  of  the  county  by  written  indenture, 
which  shall  bind  such  minor  to  serve  as  an  apprentice,  and  shall  in 
all  respects  be  to  the  tenor  and  effect  as  required  in  the  act  con- 
cerning apprentices. 

Sec.  6.  When  any  non-resident  or  any  other  person  not  coming 
within  the  definition  of  a  pauper,  shall  fall  sick  in  any  county  in 
this  Territory,  not  having  money  or  property  to  pay  his  board, 
nursing,  or  medical  attendance,  it  shall  be  the  duty  of  the  commis- 
sioners of  the  proper  county,  on  complaint  being  made,  to  give  or 
order  to  be  given,  such  assistance  to  such  person  as  they  may  deem 
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just  and  necessary ;  and  if  such  sick  person  shall  die,  then  the  said 
commissioners  shall  order  to  be  given  to  such  person  decent  burial ; 
and  the  said  commissioners  shall  make  such  allowance  for  board, 
nursing  and  medical  attendance,  or  burial  expenses,  as  they  may 
deem  just  and  equitable,  and  order  the  same  to  be  paid  out  of  the 
county  treasury. 

Sbo.  7.  When  the  application  is  made  by  any  pauper,  to  the 
board  of  county  commissioners  of  any  county  in  this  Territory,  for 
relief,  it  shall  be  necessary  for  said  commissioners  to  require  of 
said  pauper  satisfactory  evidence  that  he  has  been  a  resident  of  the 
county  for  two  months  immediately  preceding  the  day  upon  which 
such  application  is  made. 

Sbo.  8.  When  application  is  made  by  any  pauper  to  the  board 
of  county  commissioners  as  aforesaid,  it  shall  appear  to  the  satisfac- 
tion of  said  board  that  the  person  so  applying  for  relief  has  resided 
in  said  county  for  two  months,  he  shall  be  entitled  to  all  the  relief 
provided  by  this  act;  but  if  on  examination  it  shall  appear  that 
said  pauper  is  a  resident  of  some  other  county  of  this  Territory,  the 
commissioners  shall,  at  the  expense  of  the  county,  cause  said  pauper 
to  be  removed  to  the  county  of  which  he  is  a  resident,  or  may,  if 
they  think  best,  issue  a  notice  directed  to  some  constable  of  the 
county,  which  said  constable  shall  serve  forthwith  on  said  pauper, 
requiring  him  to  depart  forthwith  from  »the  county,  and  after  so 
serving  said  notice  by  reading  the  same  to  said  pauper,  said  con- 
stable shall  within  five  days  thereafter  return  the  same  to  the  clerk 
of  the  board  of  county  commissioners  issuing  the  same,  noting  the 
time  and  manner  of  service. 

Sbc.  9.  After  service  of  suoh  notice  aforesaid,  no  pauper  shall 
be  entitled  to  relief  from  such  county,  unless  the  county  commis- 
sioners deem  it  absolutely  necessary. 

Sbo.  10.  The  board  of  county  commissioners  of  any  county  in 
this  Territory  may,  if  they  think  proper,  cause  to  be  built  or  pro- 
vided in  their  respective  counties,  workhouses  for  the  accommoda- 
tion and  employment  of  such  paupers  as  may  from  time  to  time  be- 
come a  county  charge  j  and  such  workhouses  and  paupers  shall  be 
under  suoh  rules  and  regulations  as  the  county  commissioners  may 
deem  just  and  proper. 

Sbo.  11.     This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  approval  by  the  governor. 
[Approved  February  9, 1869.] 
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AN  ACT  relating  to  Forms. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

That  the  following  forms  may  be  substantially  followed,  varying 
the  forms  to  suit  the  oase : 

Form  of  Information. 
Territory  of  Montana, 


County  of 


k'  jss. 


The  complaint  and  information  of  H.  B.,  of  said  county,  made 
before  C.  D.,  a  justice  of  the  peace  in  and  for  said  county,  on  the 

day  of -,  18 ,  who  being  duly  sworn,  on  his  own 

oath,  sayB  that  the  crime  of has  been  committed  in  the 

county  of ,  and  that  one  &  F.  committed  the  same,  or  say 

that  he  has  just  and  reasonable  grounds  to  suspect  that  one  E»  F. 
hath  committed  the  same. 

Subscribed  and  sworn  to  before  me, 

C.  D.,  a  Justice  of  the  Peace. 

Form  of  a  Warrant. 

Territory  of  Montana, 


County  of  '   l  * 

In  the  name  and  by  the  authority  of  the  Territory  of  Montana : 

It  appearing  that  E.  F.  has  committed  the  crime  of ,  in  the 

county  of ,  you  are  therefore  commanded  forthwith  to  arrest 

E.  F.  and  bring  him  before  me,  or  some  other  magistrate  of  said 
county,  to  be  dealt  with  according  to  law. 

A.  B.,  Justice  of  the  Peace. 

Form  of  an  Order  thereon  when  such  Warrant  is  to  bb 
Executed  by  a  Person  therein  named.  • 

It  is  ordered  that 8 ,  named  in  the  within  warrant, 

be  hereby  authorized  to  execute  the  same. 

A.  B.,  Justice  of  the  Peace. 


ss. 
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Form  op  Commitment  for  further  Examination. 

Territory  of  Montana, 
County  of . 

In  the  name  and  by  the  authority  of  the  Territory  of  Montana : 
To  the  keeper  of  the  common  jail  of  said  county :  Receive  to 
your  custody  and  safely  keep  for  further  examination  E.  F.,  who 
is  charged  before  me  with  having  committed  the  offence  of  . 

Given  under  my  hand  this day  of ,  18 . 

A.  B.,  Justice  of  the  Peace. 

Form  of  an  Order  to  bring  up  a  Prisoner  for  Examination. 

Territory  of  Montana,  J  aa 
County  of .       \  **' 

In  the  name  and  by  the  authority  of  the  Territory  of  Montana : 
To  the  keeper  of  the  common  jail  of  said  county :  You  are  here- 
by commanded  to  bring  E.  F.,  a  prisoner  in  your  custody,  to  my 
office  in ,  in  said  county,  for  further  examination. 

Given  under  my  hand  this day  of ,  18 . 

A.  B.,  a  Justice  of  the  Peace. 

Form  of  Subkbna  for  Witnesses  to  attend  an  Examina- 
tion Court. 

Territory  of  Montana,  f 
County  of  — . .       \  ss# 

In  the  name  and  by  the  authority  of  the  Territory  of  Montana : 
To  any  sheriff  or  constable  of  said  county :  Tou  are  hereby  com- 
manded to  summon ,  to  be  and  appear  before  me  at 

my  office  in  said  county  forthwith  (or  on  the day  of , 

inst,  at o'clock)  to  testify  the  truth  in  behalf  of  the  plaintiff 

(or  defendent)  on  the  examination  of  the  charge  against  E.  F.  of 
having  committed  the  offence  of . 

Given  under  my  hand  this day  of ,  18- 


B ,  Justice  of  the  Peace. 

Form  of  an  Oath  of  Witnesses  on  the  Examination. 

You  do  solemnly  swear  that  the  evidence  you  shall  give  between 
the  Territory  of  Montana  and  E.  F.,  touching  the  charge  exhibited 
against  him  now  in  hearing,  shall  be  the  truth,  the  whole  truth,  as 
you  shall  answer  to  God. 
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Form  of  Affirmation. 
You  do  solemnly,  sincerely,  and  truly  declare  and  affirm  that  the 
evidence  you  shall  give  between  the  Territory  of  Montana  and 
E.  F.,  touching  the  charge  exhibited  against  him  now  on  trial,  shall 
be  the  truth,  and  nothing  but  the*  truth,  and  this  you  do  under  the 
pains  and  penalties  that  may  ensue  thereon. 

Form  of  Rbcognizancb  of  Bail. 

The  Territory  of  Montana  ) 

vs.  >  For  offence  of . 

E.  F.  ) 

Be  it  remembered  that  on  the day  of ,  18 , 


H.  K  and  J.  S.,  of  county,  Territory  of  Montana, 

appeared  personally  before  me,  A.  B.,  a  justice  of  the  peace  of 

county,  and  severally  acknowledged  themselves  jointly 

indebted  to  the  Territory  of  Montana  in  the  sum  of dol- 
lars, to  be  made  and  levied  of  their  respective  goods,  chattels,  lands, 
and  tenements,  to  be  void,  however,  if  the  said  E.  F.  shall  person- 
ally appear  at  the  next  term  of  the  district  court  of 

county,  on  the  first  day  thereof  (if  the  recognizance  be  taken  in 
term  time,  then  it  must  require  the  party  to  appear  on  some  day  of 
the  term,  to  be  herein  designated)  to  answer  to  an  indictment  pre- 
ferred against  him  for  the  offence  of ,  and  to  do  and  re- 
ceive what  shall  be  by  said  court  then  and  there  enjoined  upon  him, 
and  shall  not  depart  from  the  said  court  without  leave. 

Witness  our  signatures  this day  of ,  18 . 

H.  K. 

J.  S. 

Taken,  subscribed,  and  acknowledged  before  me  the  day  and  the 

year  first  above  written. 

A.  B.,  Justice  of  the  peace. 

Rbcognizancb  of  a  Witness. 

Territory  of  Montana  ) 

vs.  > 

E.  F.  \ 

Be  it  remembered  that  on  the day  of ,  that  G.  H., 

of  the  county  aforesaid,  appeared  before  me,  a  justice  of  the  peace 
of  said  oounty,  and  acknowledged  himself  indebted  to  the  Territory 
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of  Montana  in  the  sum  of —  dollars,  to  be  levied  on  his 

goods,  chattels,  lands  and  tenements ;  to  be  void,  however,  upon  his 

appearing  in  the  district  court  of  the  said  county  of ,  on 

the  first  day  of  its  next  term,  (or  if  the  recognizance  is  taken  in 
term  time,  then  it  most  require  on  some  day  of  the  term  to  be 
herein  designated,)  to  testify  on  behalf  of  the  plaintiff  Cor  defend- 
ant) in  the  abovenamed  prosecution,  and  not  to  depart  without 
leave  of  said  court. 

Taken,  subscribed  and  acknowledged  the  day  and  year  first  above 
written. 

G.  H. 
A.  B.,  Justice  of  the  Peace. 

Form  of  Mittimus  in  Casus  Not  Bailable. 
Territory  of  Montana, 


County  of  "'  ss' 

In  the  name  and  by  the  authority  of  the  Territory  of  Montana  : 
To  the  keeper  of  the  common  jail  of  said  county :  You  are  com- 
manded to  receive  into  the  common  jail  of county,  B.  P., 

and  him  safely  keep,  until  discharged  by  due  course  of  law,  he 
having  been  held  by  me,  as  an  examining  court,  for  trial  in  the 

district  court  of county,  on  the  charge  of , 

after  first  having  inquired  into  the  truth  and  probability  of  said 
charge  exhibited  against  him,  by  the  oaths  of  all  the  witnesses 
attending  such  examination. 

Given  under  my  hand  as  justice  of  the  peace  of  

county,  this day  of ,  18 . 

#  A.  B.,  Justice  of  the  Peace. 

Form  of  Mittimus  in  Bailable  Cases. 
Territort  of  Montana, 


County  of  - 


(  88. 


In  the  name  and  by  the  authority  of  the  Territory  of  Montana  : 
To  the  keeper  of  the  common  jail  of  said  county :  You  are  hereby 
commanded  to  receive  into  the  jail  of  said  county,  E.  F.,  and  him 
safely  keep  until  discharged  by  due  course  of  law,  he  having  been 
held,  by  me  as  an  examining  court,  for  trial  in  the  district  court  of 

county,  on  the  charge  of ,  after  first 

having  enquired  into  the  truth  and  probability  of  said  charge  exhib- 
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ited  against  him,  by  the  oaths  of  all  the  witnesses  in  attendance  on 

such  examination,  and  allowed  in  the  sum  of dollars, 

for  default  of  which  he  is  committed  to  jail. 

Given  under  my  hand  as  justice  of  the  peace  of 

county,  this day  of ,  18 . 

A.  B.,  Justice  of  the  Peace. 

Form  of  an  Indorsement  on  thb  Foregoing. 

Bail  out  to  be  given  in  the  sum  of dollars. 

A.  B.,  Justice  of  the  Peace. 

Form  of  Bail  after  Commitment. 

Territory  of  Montana*,  )  aa 

County  of ,      \  ss' 

Be  it  remembered,  that  on  the day  of : — ,  18  - — , 

E.  F.,  of county,  Territory  of  Montana,  and  G.  H.  and 

J.  L.,  of county,  Territory  of  Montana,  appeared  person- 
ally before  me,  the  undersigned,  a  justice  of  the  peaoe  of 

county,  and  severally  and  jointly  acknowledged  themselves  indebted 

to  the  Territory  of  Montana  in  the  sum  of dollars, 

to  be  made  levied  upon  their  respective  goods  and  chattels,  lands 
and  tenements ;  to  be  void,  however,  if  the  said  E.  F.,  who  has 
been  committed  to  the  common  jail  of county,  shall  per- 
sonally be  and  appear  at  the  next  term  of  the  district  court  of 
county,  on  the day  thereof:  to  answer  an  indict- 
ment to  be  prepared  against  him  for  the  offence  of , 

and  to  do  and  receive  what  shall  be  by  said  court  enjoined  upon 
him,  and  shall  not  depart  the  said  court  without  leave. 

Witness  our  hands  this day  of ,  18 . 

E.  F. 
G.  H. 
J.  L. 

Taken,  and  subscribed,  and  acknowledged,  the  day  and  year  first 
above  written. 

A.  B.,  Justice  of  the  Peace. 

Form  of  Commitment  of  Witnesses  for  Refusing  to  Enter 
Into  a  Recognizance. 

Territory  of  Montana,  ) 

County  of ,      \  SS' 

In  the  name  and  by  the  authority  of  the  Territory  of  Montana : 
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To  any  constable  of  said  county,  and  to  the  keeper  of  the  common 
jail  thereof: 

We  command  yen,  the  said  constable,  forthwith  to  convey  and 
deliver  into  the  custody  of  the  said  keeper  the  body  of  C.  D. ;  it 
appearing  by  the  examination  of  the  said  G.  D.,  on  oath  before  me, 
one  of  the  justices  of  the  peace  of  said  county,  that  he  is  a  material 

witness  against  the  said  E.  F.,  on  a  charge  of ,  and 

it  having  been  adjudged  by  me  that  the  said  offence  has  been  com- 
mitted, and  that  there  is  probable  cause  to  believe  the  said  E.  F.  to 
be  guilty  thereof;  and  the  said  G.  D.  having  been  required  to 

enter  into  recognisance  in  the  sum  of dollars  for  his 

personal  appearance  at  the  next  term  of  the  district  court  of 

county,  on  the  first  day  thereof,  to  give  evidence  on 

behalf  of  the  Territory  against  the  said  B.  F.  for  the  offence  afore- 
said, with  which  requisition  the  said  G.  D.  has  refused  to  comply. 
And  you,  the  said  keeper  of  the  said  jail,  are  hereby  required  to 
receive  the  Baid  C.  D.  into  your  custody  in  the  said  jail,  and  him 
safely  keep  until  he  shall  enter  into  such  recognisance,  or  be  other- 
wise discharged  according  to  law. 

Given  under  my  hand  this day  of ,  18 . 

A.  B.,  Justice  of  the  Peace. 

Form   of  Warrant  to   Discharge  a  Prisoner  upon  his 
Finding  Sureties  After  Commitment. 

Territory  of  Montana,  { 

County  of ,      S  .      • 

In  the  name  and  by  the  authority  of  the  Territory  of  Montana : 
To  the  keeper  of  the  common  jail  of  said  county : 

Discharge  from  imprisonment  E.  F.,  if  detained  in  your  custody 
for  no  other  cause  than  what  is  mentioned  in  the  warrant  for  his 
commitment  under  the  hand  of  A.  B  ,  Justice  of  the  Peace,  dated 

the day  of ,  18 . 

Given  under  my  hand  this day  of ,  18 . 

A.  B.,  Justioe  of  the  Peaoe. 
[Approved  February  9,  1865.] 
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AN  ACT  concerning  Limitations. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sec.  1.  Civil  actions  can  only  be  commenced  within  the 
periods  prescribed  by  this  act,  after  the  cause  of  action  shall 
have  accrued,  except  where  a  different  limitation  is  prescribed 
by  statute. 

Sec.  2.  No  action  for  the  recovery  of  mining  claims,  (lode 
claims  excepted,)  or  for  the  recovery  of  possession  thereof,  unless 
that  it  appear  that  the  plaintiff  or  his  assigns  was  seised  or  pos- 
sessed of  such  mining  claims  within  one  year  before  the  commence- 
ment of  such  action. 

Sec.  3.  Any  peaceable  entry  upon  real  estate  shall  be  deemed 
sufficient  and  valid  as  a  claim  unless  an  action  be  commenced  by 
the  plaintiff  for  possession  within  one  year  from  the  making  of  such 
entry,  or  within  three  years  from  the  time  when  the  right  to  bring 
such  action  occurred. 

Sec.  4.  In  every  action  for  the  recovery  of  real  property  or 
the  possession  thereof,  the  person  establishing  a  legal  title  to  the 
premises  shall  be  presumed  to  have  been  possessed  thereof  within 
the  time  prescribed  by  law,  and  the  occupation  of  the  premises  by 
another  shall  be  deemed  to  have,  been  under  such  legal  title,  unless 
it  appear  that  such  premises  shall  have  been  held  and  jtossessed 
adversely  to  such  legal  title  for  three  years  before  the  commence- 
ment of  the  action. 

Sec.  5.  For  the  purpose  of  constituting  an  adverse  possession 
by  any  person  claiming  a  title,  founded  upon  a  written  instrument 
or  judgment,  or  decree  laid,  it  shall  be  deemed  to  have  been  pos- 
sessed and  occupied  in  the  following  cases :  First,  Where  it  has 
been  usually  cultivated  and  improved.  Second,  Where  it  has  been 
protected  by  a  substantial  enclosure.  Third,  Where  (although  not 
enclosed)  it  has  been  used  for  the  purposes  of  husbandry  or  pastur- 
age, or*  for  the  ordinary  uses  of  the  occupant.  Fourth,  When  a 
known  lot  or  single  farm  not  exceeding  one  hundred  and  sixty 
acres  in  extent  has  been  partly  improved,  the  portion  of  such  form 
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or  lot  that  may  have  been  left,  not  cleared,  or  not  enclosed  accord- 
ing to  the  usual  course  or  custom  of  the  adjoining  country,  shall  be 
deemed  to  have  been  occupied  for  the  same  length  of  time  as  the 
part  improved  and  cultivated. 

Sbc.  6.  When  it  shall  appear  that  there  has  been  an  actual 
continued  occupation  of  the  premises  under  a  claim  of  title,  exclu- 
sive of  any  other  right,  but  not  founded  upon  any  written  instru- 
ment or  judgment  or  decree,  the  premises  so  actually  occupied,  and 
no  other,  shall  be  deemed  to  have  been  held  adversely. 

Sbo.  7.  For  the  purpose  of  constituting  an  adverse  possession 
by  a  person  claiming  title  not  founded  upon  a  written  instrument, 
judgment  or  decree,  land  shall  be  deemed  to  have  been  possessed 
and  occupied  in  the  following  cases  only :  First,  When  it  has  been 
enclosed  by  a  good  and  substantial  fence.  Second,  When  it  has 
been  usually  cultivated  or  improved. 

Ssc.  8.  Actions  other  than  those  for  the  recovery  of  real 
property  within  two  years,  an  action  upon  a  judgment  or  decree  of 
any  court  of  the  United  States,  or  of  any  State  or  Territory  within 
the  United  States,  when  it  shall  appear  from  the  record  thereof, 
that  the  defendant  has  been  personally  served  with  process,  or  has 
appeared  to  the  action,  upon  which  such  judgment  or  decree  was 
rendered,  within  four  years  upon  any  contract,  obligation,  or  liabil- 
ity founded  upon  an  instrument,  except  those  mentioned  in  the 
preceding  section,  within  three  years :  First,  An  action  for  waste 
or  trespass  upon  real  property.  Second,  An  action  upon  a  liability 
created  by  a  statute,  other  than  a  penalty  or  forfeiture.  Third, 
An  action  for  taking,  detaining  or  injuring  any  goods  or  chattels, 
including  actions  for  the  specific  recovery  of  personal  property. 
Fourth,  An  action  for  relief  on  the  ground  of  fraud.  The  cause  of 
action  in  such  case  shall  not  be  deemed  to  have  accrued  until  the 
discovery  by  the  aggrieved  party  of  the  facts  constituting  the  fraud, 
within  two  years :  First,  An  action  against  a  sheriff,  coroner  or 
constable  upon  the  liability  incurred  by  the  doing  of  any  act  in  his 
official  capacity,  and  in  virtue  of  his  office  or  by  the  omission  of  an 
official  duty.  Second,  An  action  upon  a  contract,  obligation  or 
liability  not  grounded  upon  an  instrument  of  writing.  Third,  An 
action  upon  a  statute  for  a  penalty  or  a  forfeiture,  when  the  action 
is  given  to  an  individual,  or  to  an  individual  and  the  Territory, 
except  where  the  statute  imposing  it  prescribes  a  different  limitation. 
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Fourth,  An  action  for  libel,  slander,  assault,  battery,  or  false  im- 
prisonment. Fifth,  An  action  against  a  sheriff  or  other  officer  for 
the  escape  of  a  prisoner  arrested  or  imprisoned  in  civil  process. 
Sixth,  An  action  upon  any  amount  for  goods,  wares  or  merchan- 
dise, sold  and  delivered,  and  upon  any  express  or  implied  promise, 
not  above  enumerated. 

Sec.  9.  Actions  upon  any  indebtedness,  liability,  contract, 
express  or  implied,  or  upon  any  instrument  in  writing  given  by 
any  person  prior  to  his  .arrival  in  this  Territory,  shall  be  com- 
menced within  three  months  after  the  same  shall  have  accrued,  and 
become  due  and  payable,  and  not  afterward. 

Sec.  10.  The  preceding  provision  shall  not  apply  to,  or  effect 
any  contract,  liability  or  indebtedness,  which  may  exist  or  may 
hereafter  exist  in  relation  to,  or  upon  any  purchase,  sale  or  bargain 
for  goods  or  personal  property  bought  or  purchased,  or  bargained 
for  with  the  intention  to  bring,  or  for  having  brought  such  goods 
or  property  into  this  Territory. 

Sec.  11.  An  action  for  relief  not  hereinbefore  provided  for, 
must  be  commenced  within  three  years  after  the  cause  of  action 
shall  have  accrued. 

Sec.  12.  The  limitations  prescribed  in  this  act  shall  apply  to 
actions  brought  in  the  name  of  the  Territory,  or  for  the  benefit  of 
the  Territory,  in  the  same  manner  as  to  actions  brought  by  private 
parties. 

Seo.  18.  If  when  the  cause  of  action  shall  accrue  against  a 
person  when  he  is  out  of  the  Territory,  the  action  may  be  com- 
menced within  the  time  herein  limited  after  his  return  to  the  Terri- 
tory;  and  if  after  the  cause  of  action  shall  have  accrued,  be  depart 
from  this  Territory,  the  time  of  his  absence  shall  not  b*  a  part  of 
the  time  limited  for  the  commencement  of  the  action. 

Seo.  14.  If  a  person  entitled  to  bring  an  action  mentioned  in 
this  act,  other  than  for  a  penalty  or  forfeiture,  or  against  a  sheriff 
or  other  officer  for  an  escape,  be  at  the  time  the  cause  of  action 
accrued,  either:  First,  Within  the  age  of  twenty-one  years; 
Second,  Insane ;  or,  Third,  A  married  woman :  The  time  of  such 
disability  shall  not  be  a  part  of  the  time  limited  for  the  commence- 
ment of  the  action. 

Sec.  15.  If  a  person  entitled  to  bring  an  action,  die  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof,  and 
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the  cause  of  action  survive,  an  action  may  be  commenced  by  bis 
representatives  after  the  expiration  of  that  time,  and  within  one 
year  after  the  time  of  his  death.  If  a  person  against  whom  an 
action  may  be  brtfught,  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and  the  cause  of  action  sur- 
vive, an  action  may  be  commenced  by  his  executors  or  administra- 
tors, after  the  expiration  of  that  time  and  within  one  year  after 
the  issuing  letters  testamentary  or  of  administration. 

Sbc.  16.  When  a  person  shall  be  an  alien,  subject  or  citizen  of 
a  country  at  war  with  the  United  States,  the  time  of  the  continu- 
ance of  the  war  shall  not  be  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action 

Sec.  17.  If  the  action  shall  be  commenced  within  the  time 
prescribed  therefor,  and  a  judgment  therein  for  the  plaintiff  be 
rendered  on  error  or  appeal,  the  plaintiff,  or  if  he  die,  and  the 
cause  of  action  survive,  his  heirs  or  representatives  may  commence 
a  new  action  within  one  year  after  the  reversal. 

Sec.  18.  When  the  commencement  of  an  action  is  stayed  by 
injunction  or  a  statutory  prohibition,  the  time  of  the  continuance  of 
the  injunction  or  prohibition  shall  not  be  a  part  of  the  time  limited 
for  the  commencement  of  the  action. 

Sec.  19.  No  person  shall  avail  himself  of  a  disability  unless  it 
existed  at  the  time  his  right  of  action  accrued. 

Sec.  20.  When  two  or  more  disabilities  co-exist  at  the  time  the 
right  of  action  accrues,  the  limitation  shall  not  attach  until  they  all 
be  removed. 

Sec.  21.  No  acknowledgment  or  promise  shall  be  sufficient  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  the  case 
out  of  the  operation  of  this  act,  unless  the  same  is  contained  in 
some  writing  signed  by  the  party  to  be  charged  thereby,  but  this 
act  shall  not  alter  the  eflect  of  any  payment  of  principal  or  interest 

Sec.  22.  Whenever  any  payment  of  principal  or  interest  has 
been  or  shall  be  made  upon  an  existing  contract,  whether  it  be 
bill  of  exchange,  promissory  note,  bond  or  other  evidence  of  indebt- 
edness, if  such  payment  shall  be  made  after  the  same  shall  have 
become  due,  the  limitation  shall  commence  from  the  time  the  last 
payment  was  made. 

Sec.  28.  When  the  cause  of  action  shall  have  arisen  in  any 
other  State  or  Territory  of  the  United  States,  or  in  a  foreign  coun- 
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try,  and  by  the  laws  thereof,  an  action  cannot  be  maintained 
against  a  person  by  reason  of  the  lapse  of  time,  no  action  thereon 
shall  be  commenced  against  him  in  this  Territory. 

Sec.  24.  No  action  founded  upon  any  judgment  or  decree  of 
any  court  outside  of  this  Territory  shall  be  commenced  after  the 
expiration  of  one  year  from  the  rendition  thereof. 

Sec.  25.  This  act  shall  take  effect  and  to  in  force  from  and 
after  its  passage  and  approval  by  the  governor. 

L Approved  February  0,  1865.] 


AN  ACT  amendatory  to  an  Act  entitled  an  Act  in  relation  to  Conveyances. 

Be  it  enacted  by  the    Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sec.  1.  That  any  citizen,  by  deed,  mortgage,  or  other  convey- 
ance, conveying  property  situated  in  this  Territory,  who  has  a  wife 
living  in  any  other  State  or  Territory,  can  convey  the  full  title  to 
such  property  by  his  own  signature,  and  the  want  of  the  signature 
of  the  said  wife  shall  in  no  wise  invalidate  said  conveyance. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and  after 
the  date  of  its  passage. 

[Approved  Febraary  9, 1865.] 


AN  ACT  regulating  the  fees  of  Officers,  Jurors,  and  Witnesses. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Fees  of  the  Clerk  of  the  District  Court. 

Filing  each  paper  required  to  be  filed,  •  $0.20 

For  issuing  summons,  or  other  process  not  herein  expressly 

named,  and  sealing  the  same,  1.00 

For  subpoena,  provided  that  only  one  subpoena  shall  be  is- 
sued on  the  part  of  the  plaintiff  or  defendant  unless  re- 
quested by  the  parties,  1.00 
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For  taking  appeal  bonds, 

For  taking  bonds  for  costs, 

Filing  and  opening  each  deposition. 

Entering  each  suit  on  docket  on  trial, 

For  entering  each  order,  default,  or  rule  of  court, 

For  each  discontinuance  or  non  suit, 

For  each  dedimus  to  take  depositions, 

For  calling  and  swearing  each  jury, 

For  swearing  each  witness  in  court, 

For  swearing  any  person  to  an  affidavit  and  filing  the  same, 

For  entering  each  final  judgment  in  a  case, 

For  entering  each  decree  in  chancery  per  folio  of  one  hun- 
dred words, 

For  issuing  each  writ  of  habeas  corpus,  certiorari  br  pro- 
cedendo, 

For  issuing  each  writ  of  injunction,  ques  warranto,  or  man- 
damus, 

For  assessing  the  damages  on  any  bond,  note,  or  other  in- 
strument for  the  payment  of  money  by  order  of  court, 
and  making  a  report  thereof,  and  filing  sai£  report, 

For  extending  special  bail  of  record  in  each  case, 

For  swearing  an  officer  to  take  charge  of  a  jury, 

For  issuing  an  execution, 

For  docketing  the  same, 

For  extending  the  sheriff's  return  on  each  execution, 

For  entering  satisfaction  of  judgment, 

For  entering  the  report  of  commissioners  or  referees,  or  the 
award  of  arbitrators,  and  all  other  special  entries  per  folio 
of  one  hundred  words, 

For  each  certificate  and  seal  other  than  the  process  of  the 
court, 

For  taking  and  approving  appeal,  or  any  other  bond,  each, 

For  entering  appearance  of  attorney, 

For  each  attachment  for  a  witness  or  other  person, 

For  each  venire  facias, 

For  making  bill  of  costs  per  each  exception, 

Entering  the  same  of  record  in  the  fee  book,  being  over 
charge, 

For  making  complete  record  per  each  folio  of  one  hundred 
words, 


$1.50 
Y5 
25 

1.00 
Y5 
Y5 

1.50 
50 
25 
50 
50 

20 

1.50 

2.00 


Y5 
30 
25 
1.50 
25 
40 
40 


30 

1.00 
1.50 
25 
1.00 
1.00 


50 
20 
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For  making  copy  of  any  paper  in  any  case  per  folio  of  one 

hundred  words,  20 

For  certifying  and  sealing  the  same  when  required,  1.00 

For  taking  depositions  per  folio,  and  certifying  the  same,  20 

For  taking  acknowledgments  of  deeds,  powers  of  attorney, 
or  other  instrument  in  writing,  and  certifying  the  seal- 
ing of  the  same,  1.00 
For  filing  and  recording  declaration  of  intent  to  become  a 

citizen  of  the  United  States,  2.00 

For  final  naturalization  papers,  including  oath,  recording 

copy,  certificate  and  seal,  6.00 

For  taking  each  recognizance  in  court  and  entering  the 

same  of  record,  75 

For  arraigning  prisoner  at  the  bar,  50 

For  entering  judgment  of  conviction,  1.00 

For  copy  of  indictment  registered  per  folio,  25 

For  entering  discharge  of  Recognizance,  m  50 

For  copies  of  the  lists  of  grand  and  petit  jurors  when  re- 
quested in  a  criminal  case,  40 
For  entering  attorneys  on  roll,  administering  oath,  certifi- 
cate and  seal,                                                                         5.00 


Sheriff's  Fkbs. 

For  serving  and  returning  of  summons  on  each  party,  1.50 

For  serving  subpoena  on  each  witness,                                    •  75 

For  advertising  property  for  sale,  2.00 

For  entering  each  writ  or  other  process,  50 

For  each  mile  traveled  in  all  cases,  50 

For  levying  execution,  1.25 

For  serving  and  returning  sire  facias,  1.25 

For  committing  or  discharging  any  prisoner  to  or  from  jail,  1.00 

For  dieting  prisoners  per  day,  4.00 
For  attending  before  any  judge  with  prisoner  with  writ  of 

habeas  corpus,  1.25 

For  each  mile  traveled  on  such  service,  50 

For  serving  writ  of  possession  with  aid  of  posse  comitatus,  5.00 

For  serving  the  same  without  such  aid,  2.00 
For  attending  district  and  county  courts,  to  be  allowed  and 

paid  out  of  the  county  treasury,  per  day,  3.00 
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For  executing  and  acknowledging  deed  of  sale  of  real  es- 
tate, 3.00 

For  making  certificate  of  sale  previous  to  execution  of  deed,     1.00 

For  taking  replevin  forthcoming  or  other  bond,  1.50 

For  executing  capias  or  warrant  in  criminal  eases,  2.50 

For  serving  declaration  in  ejectment  and  proper  return  for 
each  defendant,  1.50 

For  transporting  prisoners  per  mile,  15 

For  summoning  jurors  each,  ?5 

Commissions  on  money  collected  without  Sale. 

On  all  sums  under  five  hundiod  dollars,  3$  p.*. 

On  all  sums  over  five  hundred  dollars  and  under  one  thous- 
and dollars,  2}  p.  0. 

On  all  sums  over  one  thousand  dollars,  2  p.  c. 

Commissions  on  money  collected  by  sale. 

On  all  sums  under  five  hundred  dollars,  6  p.  c. 

On  all  sums  over  five  hundred  dollars  and  Under  one  thous- 
and dollars,  5  p.  O. 

Qn  all  sums  over  one  thousand  dollars,  2|  p.  c^ 


Witness  Fees. 

Every  witness  attending  in  his  own  county  in  any  court  of 

record,  or  before  a  commissioner  or  referee,  per  day,  4.00 > 

In  a  justices'  court,  4.00 » 

Mileage  in  going  and  returning  per  mile,  40* 

Juror's  Fees. 

In  district  or  county  courts  per  day,  4.00* 

Mileage  per  each  mile  travelled,  40  * 

Before  justice  of  the  peace  per  day,  4.00  • 
Attending  inquest  over  a  dead  body  when  summoned  by  the 

coroner,  to  be  paid  out  of  the  county  treasury,  4.00  ♦ 

Probate  Justice's  Fees. 

For  all  civil  cases  the  sune  fees  as  other  justices  of  the 
peace ;  for  the  appointing  of  executors  or  administra- 
tors, guardians,  or  trustees,  and  certifying  the  same,  he 
shall  be  allowed,  1£0 

60 
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For  granting  letters  testamentary  or  of   administration, 

affixing  seal  thereunto,  and  recording  the  same,  1.50 
Administering  oath  to  each  executor  or  administrator,  25 
For  each  certificate,  1.00 
Taking  proof  of  a  codicil,  credit  proved  substantially,  2.50 
Endorsing  certificate  of  probate  on  codicil,  30 
Recording  any  will,  codicil,  or  other  paper  not  herein  other- 
wise provided  for,  per  one  hundred  words,  20 
Examining  and  approving  each  inventory,  sale,  bill,  or  ac- 
count current  filed  by  executor  or  administrator,  2.50 
Entering  the  settlement  of  executors  and  administrators  on 

the  order  book,  2.00 
Each  copy  of  the  settlement  of  executors  or  administrators, 

with  certificate  and  seal,  1.50 
For  each  decree  limiting  the  time  for  exhibiting  the  claims 

of  creditors,  50 
For  each  order  of  distribution,  15 
For  copies  of  exemplification  of  records  for  every  one  hun- 
dred words,  20 
Official  certificate  and  seal,  1.00 
Making  out  an  order  for  publication,  50 
For  allowing  an  appeal  to  district  court,  40 
For  issuing  each  special  writ  or  summons,  with  seal,  1.50 
For  administering  oath  to  each  witness,  25 
For  swearing  any  person  to  affidavit  and  certificate  thereof,  50 
Issuing  subpoena  under  seal,  1.00 
Entering  each  order,  decree,  or  judgment,  75 
Filing  paper  belonging  to  the  settlement  of  any  estate,  25 
Issuing  letters  of  guardianship  or  trusteeship,  1.50 
Taking  and  approving  bond  of  guardian  or  trustee,  1.25 
Taking  any  bond  not  hereinbefore  specified,  1.00 
Revoking  letters  testamentary,  guardianship  or  trusteeship,  1.00 
Swearing  each  jury,  40 
Taking  acknowledgments  of  instruments  of  writing,  1.00 
Every  original  writ  under  seal  not  otherwise  provided  for,  1.50 
Precept  for  jury,  1.00 
Taking  verdict,  40 
Allowing  or  disallowing  demand  against  an  estate,  60 
Every  continuance,  50 
Solemnizing  marriages,  10.00 
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Treasurer's  Fees. 

The  county  treasurer  shall  receive  the  following  compensation 
for  collecting  taxes : 

Twelve  and  one-half  per  cent,  on  the  first  three  thousand  dol- 
lars. 

Ten  per  cent,  on  the  amount  between  three  and  four  thousand 
dollars. 

Six  per  cent,  on  the  amount  between  four  and  five  thousand 
dollars. 

Four  per  cent,  on  all  sums  over  five  thousand  dollars  and  under 
ten  thousand  dollars. 

Three  per  cent,  on  all  sums  over  ten  thousand  dollars. 

Four  per  cent,  for  receiving  and  paying  out  all  money  otherwise 
than  taxes  and  school  funds. 

For  every  mile  travelled  in  going  to  and  returning  to  make  set- 
tlements with  Territorial  treasurer  and  auditor  and  to  make  de- 
posits of  Territorial  revenue,  thirty  cents. 

County  Clerks'  Fees. 

The  county  clerk  shall  be  and  is  hereby  authorized  to  receive 
the  same  fees  as  the  clerks  of  the  district  courts  for  like  services. 
For  entering  each  order  of  court,  76 

Administering  each  oath,  25 

Each  certificate  and  seal,  1.00 

For  each  bond  and  license,  2.50 

For  taking  proof  in  case  of  estrays,  and  granting  certificate 

of  the  same,  1.50 

For  advertisement,  including  copy  for  newspaper  publica- 
tion, 1.50 
For  every  certificate  of  magistracy  under  seal,                          1.00 


County  Recorders'  Fees. 

For  every  instrument  authorized  to  be  recorded,  first  one 

hundred  words,  1.00 

For  each  additional  folio,  50 

Each  entry  in  index,  25 

Certificate  of  record,  2.00 

Recording  marriage  certificate,  1.00 
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Taking  acknowledgment,  1.00 

Copies  of  record  per  one  hundred  works,  30 

For  making  any  search  when  no  certificate  is  given,  60 

Recording  town  plats  for  first  one  hundred  lots  or  less,  5.00 

For  each  additional  lot,  5 

For  making  abstract  of  title  for  each  conveyance,  1.50 


Fees  of  Prosecuting  Attorney. 

In  all  civil  cases  a  docket  fee  of  5.00 

All  collections  for  Territory  or  county  under  five  hundred 

dollars,  15  p.  c. 

All  over  five  hundred  dollars,  10  p.  c. 

Docket  fees  before  justice  of  the  peace,  $  5.00 

Convictions  of  misdemeanors,  15.00 

Convictions  for  felony,  S0.00 

Convictions  in  capital  cases,  50.00 

Per  diem  for  each  day  necessarily  employed  in  attending     . 

causes  on  change  of  venues,  10.00 

Docket  fees  in  all  cases  not  above  specified,  where  county 

attorney  is  required  to  prosecute  or  defend  in  district 

courts,  20.00 

For  drawing  each  indictment,  10.00 

Provided  that  no  fee  shall  be  allowed  for  drawing  any  indict- 
ment that  may  be  quashed. 

The  above  fees  shall  be  taxed  as  costs  in  the  case. 


Fees  of  the  Justice  of  the  Peace. 

Docketing  case,  50 

For  issuing  writs  and  summons  for  one  person,  1.50 

Each  additional  person  named  therein,  1.00 

Order  of  arrest,  1.00 

Attachment  against  the  person  for  contempt,  1.50 

Attachment  against  property,  1.50 

Mittimus,  1.50 

Writ  of  replevin  and  bond  for  the  same,  2.50 

Subpoena  for  one  person,  1.50 

For  each  additional  person,  40 

Venire  for  jury,  1.25 
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Execution,  1.00 

Writs  of  restitution,  1.25 

Warrants  for  one  person  in  criminal  cases,  1.50 

For  each  additional  person  therein  named,  50 

Order  on  jailer  for  person  or  persons,  60 
Writs  of  forcible  entry  and  detainer,  or  forcible  detainer 

only,  1.50 

Every  other  writ  required  by  law,  1.26 

Entries  on  docket  each  adjournment,  50 

Judgments  on  merits  or  for  costs,  60 

Dismission  or  discontinuances,  60 

Satisfaction  of  judgment,  50 

Transferring  judgment  on  docket,  50 

Appointing  guardian  ad  litem  for  a  minor,  15 

Taking  verdict,  40 

Each  motion  decided  by  justice,  40 
Making  up  docket  each  one  hundred  words,  certificates, 

copies,  and  oaths  certifying  affidavits,  40 
Certifying  depositions,  transcript  of  docket  entries,  and 

every  other  record  not  otherwise  specified  by  law,  75 
Transcript  of  docket,  and  copies  of  every  writing  on  record, 

each  one  hundred  words,  30 

Swearing  jury,  50 

Swearing  each  witness,  arbitrator,  referee,  or  appraiser,  25 
Miscellaneous  filing  each  paper  required  to  be  preserved  by 

a  justice,  25 
Each  bond  of  undertaking*  1.00 
Each  recognizance,  50 
Appointing  special  constables  or  appraisers  each,  50 
Acknowledgments  of  deeds  and  other  instruments  in  writ- 
ing, 1.00 
Trying  cause  of  forcible  entry  and  detainer  or  detainer  only,  4.00 
Trying  criminal  cases,  4.00 
Trying  civil  cases  without  a  jury,  •  3.00 
Trying  civil  cases  with  a  jury,  3.00 
Taking  depositions,  for  the  first  one  hundred  words,  75 
For  each  additional  one  hundred  words,  30 
Entering  an  appeal,  4Q 
Transmitting  papers  when  required  by  law,  50 
Selecting  jury,  5f 
Performing  duties  as  coroner  same  fees  as  coroner, 
Marrying  and  making  returns,  10.00 
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Fees  of  Constables. 
The  same  fees  as  are  allowed  to  sheriffs  for  like  services. 

Fees  of  Coroners. 

Coroners  shall  be  allowed  ten  dollars  for  each  inquest,  and 
thirty  cents  per  mile  for  each  mile  necessarily  travelled  in  going 
to  and  returning  from  the  place  of  inquest,  to  be  paid  by  the 
county.  For  all  services  performed  in  the  place  of  the  sheriff,  the 
same  fees  as  are  allowed  to  the  sheriff  for  his  services. 

Fees  of  Notaries  Public. 

For  noting  a  bond,  bill  of  exchange,  or  promissory  note  for 

protest,  1.50 

For  each  protest  and  record  of  the  same,  1.75 

For  each  notice  of  protest,  1.00 

For  each  certificate  and  seal,  1.00 
For  all  other  cases  the  same  fees  as  justices  of  the  peace  for  like 
services. 

Fees  of  Judges  and  Clerks  of  Elections. 

Each  judge  and  clerk  of  election  shall  be  entitled  to  six  dollars 
per  day  for  each  days'  service  as  such  judge  or  clerk,  to  be  paid 
out  of  the  county  treasury. 

Each  messenger  conveying  election  returns  to  the  clerk  of  the 
county  shall  be  entitled  to  the  same  per  diem  as  the  judges  and 
clerks,  and  thirty  cents  per  mile  for  the  distance  necessary  to  be 
travelled  in  going  to  and  returning  from  the  office  of  said  county 
clerk. 


Fees  of  Masters  in  Chancery. 

For  hearing  each  application  for  a  writ  of  injunction,  or 
other  writ,  8.00 

For  report  and  opinion  in  every  case  referred  to  him  to  take 
proof,  8.00 
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For  taking  depositions  either  in  cases  referred  or  to  be  used 
in  courts,  for  each  one  hundred  words,  including  cer- 
tificates, 40 

For  the  attendance  to  take  depositions  at  the  request  of  any 
party,  whether  depositions  are  taken  or  not,  per  diem,  8.00 

This  act  shall  take  effect  from  and  after  its  passage. 
[Approved  February  9, 1865.] 


AN  ACT  concerning  Conveyances. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  Conveyances  of  land  or  of  any  estate  or  interest  there- 
on, may  be  made  by  deed,  signed  by  the  person  from  whom  the 
estate  or  interest  is  intended  to  pass,  being  of  lawful  age,  or  by 
his  lawful  agent  or  attorney,  and  acknowledged  or  proved  and 
recorded  as  hereinafter  directed. 

Sec.  2,  A  husband  and  wife  may  by  their  joint  deed  convey 
the  real  estate  of  the  wife  in  like  manner  as  she  might  do  by  her 
separate  deed  if  she  were  unmarried. 

Sec.  8.  Every  conveyance  in  writing  whereby  any  real  estate 
is  conveyed,  or  may  be  affected,  shall  be  acknowledged  or  proved 
and  certified  in  the  manner  hereinafter  provided. 

Sec.  4.  The  proof  or  acknowledgment  of  every  conveyance 
affecting  any  real  estate,  shall  be  taken  by  some  one  of  the  following 
officers:  First,  If  acknowledged  or  proved  within  this  Territory, 
by  some  judge  or  clerk  of  a  court  having  a  seal,  or  by  some. notary 
public  or  justice  of  the  peace  of  the  proper  county.  Second,  If 
acknowledged  or  proved  without  this  Territory  and  within  the 
United  States,  by  some  judge  or  clerk  of  any  court  of  the  United 
States,  or  of  any  State  or  Territory,  having  a  seal,  or  by  any  com- 
missioner appointed  by  the  governor  of  this  Territory  for  that  pur- 
pose. Third,  If  acknowledged  or  proved  without  the  United  States, 
by  some  judge  or  clerk  of  any  court  of  any  state,  kingdom  or 
empire,  having  a  seal,  or  by  any  notary  public  therein,  or  by  any 
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minister,  commissioner  or  consul  of  the  United  States  appointed  to 
reside  therein. 

Sec.  5.  Every  officer  who  shall  take  the  proof  or  acknowledg- 
ment of  any  conveyance  affecting  any  real  estate,  shall  grant  a 
Certificate  thereof,  and  cause  such  certificate  to  be  endorsed  or 
annexed  to  such  conveyance.  Such  certificate  shall  be,  when 
granted  by  any  judge  or  clerk,  under  the  hand  of  such  judge  or 
clerk  and  the  seal  of  the  court;  when  granted  by  any  officer  who 
has  a  seal  of  office,  under  the  hand  and  official  seal  of  such  officer. 

Sec  6.  No  acknowledgment  of  any  conveyance  whereby  any 
real  estate  is  conveyed  or  may  be  affected,  shall  be  taken,  unless 
the  person  offering  to  make  such  acknowledgment  shull  be  person- 
ally known  to  the  officer  taking  the  same,  to  be  the  person  whose 
name  is  subscribed  to  such  conveyance,  as  a  party  thereto,  or  shall 
be  proved  to  be  such  by  oath  or  affirmation  of  a  credible  witness. 

Sec.  7.  The  certificate  of  acknowledgment  shall  state  the  fact 
of  acknowledgment,  and  that  the  person  making  the  same  was  per- 
sonally known  to  the  officer  granting  the  certificate  to  be  the  person 
whose  name  is  subscribed  to  the  conveyance  as  a  party  thereto,  or 
was  proved  to  be  such  by  the  oath  or  affirmation  of  a  credible 
witness,  whose  name  shall  be  inserted  in  the  certificate. 

£bc.  8.     Such  certificate  shall  be  substantially  in  the  following 
form,  to  wit : 
Territory  of  Montana, 


;*•!- 


County  of 

On  this  day  of ,  A.  D.  18 ,  personally  ap- 
peared before  me,  a  notary  public,  (judge  or  other  officer  as  the 
ease  may  be,)  in  and  for  said  county,  A.  B ,  personally  known  to 
me  to  be  the  person  described  in,  and  who  executed  the  foregoing 
instrument;  and  who  acknowledged  to  me  that  he  executed  the 
same  freely  and  voluntarily,  and  for  the  uses  and  purposes  therein 
mentioned. 

Sec.  9.  When  the  grantor  is  unknown  to  the  jtnlge  or  other 
officer  taking  the  acknowledgment,  the  certificate  may  be  in  the 
following  form,  to  wit : 

Territory  of  Montana,  / 
County  of ,       ^ 

On  this  day  of ,  A.  D.  18 ,  personally  ap- 
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peared  before  me,  a  notary  public,  (judge  or  other  officer)  in  and 
for  said  county,  A.  B.,  satisfactorily  proved  to  me  to  be  the  person 
described  in,  and  who  executed  the  within  conveyance,  by  the  oath 
of  C  D.,  a  competent  and  credible  witness,  for  that  purpose  by  me 
duly  sworn,  and  he,  the  said  A.  B.,  acknowledged  that  he  executed 
the  same  freely  and  voluntarily,  for  the  uses  and  purposes  therein 
mentioned. 

Sec.  10.  The  proof  of  the  execution  of  any  conveyance,  where- 
by any  real  estate  is  conveyed  or  affected,  shall  be :  First,  By  the 
testimony  of  a  subscribing  witness ;  or,  (Second,  When  all  the  sub- 
scribing witnesses  are  dead,  or)  cannot  be  had,  by  evidence  of  the 
handwriting  of  the  party,  and  at  least  one  subscribing  witness. 

Sbc,  *11.  No  proof  of  a  subscribing  witness  shall  be  taken 
unless  such  witness  shall  be  personally  known  to  the  officer  taking 
the  proof,  to  be  the  person  whose  name  is  subscribed  to  the  convey- 
ance as  witness  thereto,  or  shall  be  proved  to  be  such  by  the  oath 
or  affirmation  of  a  credible  person. 

Sec.  12.  No  certificate  of  such  proof  shall  be  granted  unless 
such  subscribing  witness  shall  prove  that  the  person  whose  name 
is  subscribed  thereto  as  a  party,  is  the  person  described  in,  and  who 
executed  the  same,  that  such  person  executed  the  conveyance,  and 
that  such  witness  subscribed  his  name  thereto  as  a  witness  thereof. 

Sec.  }9.  The  certificate  of  such  proof  shall  set  forth  the  follow- 
ing matters :  First,  The  fact  that  such  subscribing  witness  was 
known  to  the  officer  granting  the  certificate,  to  be  the  person  whose 
name  is  subscribed  to  such  conveyance  as  a  witness  thereto,  or  was 
proved  to  be  such  by  oath  or  affirmation  of  a  witness,  whose  name 
shall  be  inserted  in  the  certificate.  Second  The  proof  given  by 
such  witness  of  the  execution  of  such  conveyance,  and  of  the  facts 
that  the  person  whose  name  is  subscribed  to  such  conveyance  as  a 
party  thereto,  is  the  person  who  executed  the  same,  and  that 
such  witness  subscribed  his  name  to  such  conveyanoe  as  a  witness' 
thereof. 

Sec.  14.  No  proof  of  evidence  of  the  handwriting  of  the  party, 
and  of  a  subscribing  witness,  shall  be  taken  unless  the  officer 
taking  the  same  shall  be  satisfied  that  all  the  subscribing  witnesses 
to  such  conveyance  are  dead,  or  cannot  be  had  to  prove  the  execu- 
tion thereof. 

Sec.  15.    No  certificate  of  such  proof  shall  be  granted,  unless 
61 
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a  competent  and  credible  witness  shall  state  on  oath  or  affirmation 
that  he  personally  knew  the  person  whose  name  is  subscribed  there- 
to as  a  party,  well  knew  his  signature,  (stating  his  means  of  knowl- 
edge,) and  believes  the  name  of  the  person  subscribed  thereto  as  a 
party,  was  subscribed  by  such  person,  nor  unless  a  competent  and 
credible  witness  shall  in  like  manner  state  that  he  personally  knew 
the  person,  whoso  name  is  subscribed  to  such  conveyance  as  a  wit- 
ness, well  knew  his  signature,  (and  stating  bis  means  of  knowl- 
edge,) and  believes  the  name  subscribed  thereto  as  a  witness  was 
thereto  subscribed  by  such  person. 

Sec.  16.  Upon  the  application  of  any  grantee  in  any  convey- 
ance required  by  this  act  to  be  recorded,  or  by  any  person  claim- 
ing under  such  grantee,  verified  under  the  oath  of  the  applicant 
that  any  witness  to  such  conveyance  residing  in  the  county  where 
such  application  is  made,  refuses  to  appear  and  testify  touching  the 
execution  thereof,  and  that  such  conveyance  cannot  be  proved  with- 
out his  evidence,  any  officer  authorized  to  take  the  acknowledgment 
for  proof  of  such  conveyance,  may  issue  a  subpoena  requiring  such 
witness  to  appear  before  such  officer  and  testify  touching  the 
execution  thereof. 

Sec.  17.  Every  person  who,  being  served  with  a  subpoena, 
shall  without  reasonable  cause  refuse  or  neglect  to  appear,  or 
appearing  shall  refuse  to  answer  upon  oath  touching  the  matter 
aforesaid,  shall  be  liable  to  the  party  injured,  in  the  sum  of  one 
hundred  dollars,  and  for  such  damages  as  may  be  sustained  bj  him 
on  account  of  such  neglect  or  refusal,  and  may  also  be  committed 
to  prison  by  the  judge  of  some  court  of  record,  there  to  remain, 
without  bail,  until  he  shall  submit  to  answer  upon  oath  as  aforesaid ; 
but  no  person  shall  be  required  to  attend  who  resides  out  of  the 
county  in  which  the  proof  is  taken,  unless  his  reasonable  expenses 
be  first  tendered. 

*  Sec.  18.  A  certificate  of  the  acknowledgment  of  any  convey- 
ance, or  the  proof  of  the  execution  thereof,  as  provided  in  this  act, 
signed  by  the  officer  taking  the  same,  and  under  the.  seal  of  the 
officer,  shall  entitle  such  conveyance,  with  the  certificate  or  certifi- 
cates as  aforesaid,  to  be  recorded  in  the  office  of  the  recorder  of  any 
county  in  this  Territory. 

Sec.  19  A  married  woman  may  convey  any  of  her  real  estate 
by  any  conveyance  thereof,  executed  and  acknowledged  by  herself 
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and  by  her  husband,  and  certified  in  the  manner  hereinafter  pro- 
vided, by  the  proper  officer  taking  the  acknowledgment.* 

Sec.  20.  Any  officer  authorized  by  this  act  to  take  the  proof 
or  acknowledgment  of  any  conveyance  whereby  any  real  estate  is 
conveyed  or  may  be  affected,  may  take  and  certify  the  acknowledg- 
ment of  a  married  woman  to  such  conveyance  of  real  estate. 

Sec.  21.  No  such  acknowledgment  shall  be  taken  unless  such 
married  woman  shall  be  personally  known  to  the  officer  taking  the 
same  to  be  the  person  whose  name  is  subscribed  to  such  conveyance 
as  a  party  thereto,  or  shall  be  proved  to  be  such  by  a  credible  wit- 
ness, nor  unless  such  married  woman  shall  be  made  acquainted  with 
the  contents  of  such  conveyance,  and  shall  acknowledge,  on  exam- 
ination apart  from  and  without  the  hearing  of  her  husband,  and 
that  she  does  not  wish  to  retract  the  execution  of  the  same. 

Sbo.  22.  The  certifijate  shall  be  in  the  form  heretofore  given, 
and  shall  set  forth  that  such  married  woman  was  personally  known 
to  the  officer  granting  the  same  to  be  the  person  whose  name  is  sub- 
scribed to  such  conveyance  as  a  party  thereto,  or  was  proved  to  be 
such  by  a  credible  witness,  whose  name  shall  be  inserted  in  the  cer- 
tificate, and  that  she  was  made  acquainted  with  the  contents  of  such 
conveyance,  and  acknowledged  on  examination,  apart  from  and 
without  the  hearing  of  her  husband,  that  she  executed  the  same 
freely  and  voluntarily,  without  fear  or  compulsion,  or  under  in- 
fluence of  her  husband,  and  that  she  does  not  wish  to  retract  the 
execution  of  the  same.  Every  certificate  which  substantially  con- 
forms to  the  requirements  of  this  act  shall  be  valid. 

Sec.  23.  Every  conveyance  of  real  estate,  and  every  instru- 
ment of  writing  setting  forth  an  agreement  to  convey  any  real 
estate,  may  ba  effected,  proved,  acknowledged,  and  certified  in  the 
manner  prescribed  in  this  act  to  operate  as  notice  to  third  persons, 
shall  be  recorded  in  the  office  of  the  recorder  of  the  county  in 
which  such  real  estate  is  situated,  but  shall  be  valid  and  binding 
between  the  parties  thereto  without  such  record. 

Sec  24.  *  Every  such  conveyance  and  instrument  in  writing, 
acknowledged  or  proved  and  cert.fied,  and  recorded  in  the  manner 
prescribed  in  this  act,  from  the  time  of  filing  the  same  with  the 
recorder  for  record  shall  impart  notice  to  all  persons  of  the  contents 
thereof,  and  subsequent  purchasers  and  mortgagees  shall  be  deemed 
to  purchase  and  take  with  notice. 
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Sec.  25.  Every  conveyance  of  real  estate  within  this  Territory 
hereafter  made  which  shall  not  be  recorded  as  provided  for  in  this 
act,  shall  be  deemed  void  as  against  any  subsequent  purchaser  in 
good  faith,  and  for  a  valuable  consideration  of  the  same  real  estate, 
or  any  portion  thereof,  where  his  own  conveyance  shall  be  first 
duly  recorded. 

S  ec.  26.  Every  power  of  attorney,  or  other  instrument  in  writing, 
containing  the  power  to  convey  any  real  estate  as  agent  or  attorney 
for  the  owner  thereof,  or  to  execute  as  agent  or  attorney  for  an* 
other  any  conveyance  whereby  any  real  estate  is  conveyed  or  may 
be  affected,  shall  be  acknowledged  or  proved,  and  certi6ed  and  re- 
corded as  other  conveyances  whereby  any  real  estate  is  conveyed  or 
affected,  are  required  to  be  acknowledged  or  proved  and  certified 
and  recorded. 

Skc.  27.  No  such  power  of  attorney,  or  other  instrument,  cer- 
tified and  recorded  in  the  manner  prescribed  in  the  preceding  sec- 
tion, shall  be  deemed  to  be  revoked  by  any  act  of  the  party  by 
whom  it  was  executed  until  the  instrument  containing  such  revoca- 
tion shall  be  deposited  for  record  in  the  same  office  in  which  the 
instrument  containing  the  power  is  recorded. 

Sec.  28.  Every  conveyance,  or  other  instrument  conveying  or 
affecting  real  estate,  which  shall  be  acknowledged  or  proved  and 
certified  as  hereinafter  prescribed,  may,  together  with  the  certifi- 
cate of  acknowledgment  or  proof,  be  read  in  evidence  without  fur- 
ther proof. 

Sec.  29.  When  any  such  conveyance  or  instrument  is  acknow- 
ledged or  proved,  certified  and  recorded  in  the  manner  hereinafter 
prescribed,  and  it  shall  be  shown  to  the  court  that  such  conveyance 
or  instrument  is  lost,  or  not  within  the  power  of  the  ,  party  wishing 
to  use  the  same,  the  record  thereof,  or  the  transcript  of  such  record, 
certified  by  the  recorder  under  the  seal  of  his  office,  may  be  read 
in  evidence  without  further  proof. 

Sec.  80.  Neither  the  certificate  of  the  acknowledgment  nor  of 
the  proof  of  any  such  conveyance  or  instrument,  nor*  the  record, 
nor  the  transcript  of  the  record  of  such  conveyance  or  instrument 
shall  be  conclusive,  but  the  same  may  be  rebutted. 

Sec.  81.  If  the  party  contesting  the  proof  of  any  such  con- 
veyance or  instrument  shall  make  it  appear  that  any  such  proof 
was  taken  upon  the  oath  by  an  incompetent  witness,  neither  such 
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conveyance  or  instrument  nor  the  record  thereof  shall  be  received 
on  evidence  until  established  by  other  competent  proof. 

Sbo.  32.  If  any  person  convey  any  real  estate  by  conveyance 
purporting  to  convey  the  same  in  fee  simple  absolute,  and  shall 
not  at  the  time  of  such  conveyance  have  the  legal  estate  in  such 
real  estate,  but  shall  afterwards  acquire  the  same,  the  legal  estate 
subsequently  acquired  shall  immediately  pass  to  the  grantee,  and 
such  conveyance  shall  be  valid  as  if  such  legal  estate  had  been  in 
the  grantor  at  the  time  of  the  conveyance. 

Sec.  33.  Any  person  claiming  the  title  to  any  real  estate  may, 
notwithstanding  there  may  be  an  advised  possession  thereof,  sell 
and  convey  his  interest  therein  in  the  manner  and  with  the  same 
effect  as  if  he  was  in  usual  possession  of  the  same. 

Sec.  31.  The  term  real  estate  as  used  in  this  act  shall  be  con- 
strued as  co-extensive  in  meaning  with  lands,  tenements,  heredita- 
ments, and  possessory  titles  to  public  lands  in  this  Territory. 

Sec.  85.  The  term  iC conveyance"  as  used  in  this  act  shall  be 
construed  to  embrace  every  instrument  in  writing  by  which  any  real 
estate  or  interest  in  real  estate  is  created,  alienated,  mortgaged, 
or  assigned,  except  wjlls,  leases  for  a  term  not  exceeding  one  year, 
and  executory  contracts  for  the  sale  or  purchase  of  lands. 

8  eg.  36.  Any  mortgage  that  has  been  or  may  be  hereafter  re- 
corded, may  be  discharged  by  an  entry  in  the  margin  of  the  record 
thereof,  signed  by  the  mortgagee  or  his  personal  representative  or 
assignee,  acknowledging  the  satisfaction  of  the  mortgage  in  the 
presence  of  the  recorder  or  his  deputy,  who  shall  subscribe  the 
same  as  a  witness.  Such  entry  shall  have  the  same  effect  as  a  deed 
of  release  duly  acknowledged  and  recorded. 

Sec.  37.  Any  mortgage  shall  also  be  discharged  upon  the 
record  thereof  by  the  recorder  in  whose  custody  it  shall  be  when- 
ever there  shall  be  presented  to  him  a  certificate  executed  by  the 
mortgagee,  his  personal  representative  or  assignee,  acknowledged  or 
proved  and  certified  as  herein  before  prescribed  to  entitle  a  convey- 
ance to  be  recorded,  specifying  that  such  mortgage  has  been  paid  or 
otherwise  satisfied  or  discharged. 

Sec.  88.  Every  such  certificate,  and  the  proof  and  acknowledg- 
ment thereof,  shall  be  recorded  at  full  length,  and  a  reference  shall 
be  made  to  the  book  containing  such  record  in  the  minutes  of  the 
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discharge  of  such  mortgage  made  by  the  recorder  upon  the  margin 
of  the  record  thereof. 

Sec.  89.  Any  mortgagee,  or  his  personal  representative,  or 
assignee,  as  the  case  may  be,  after  the  full  p3rformanoe  of  the  con- 
ditions of  the  mortgage,  whether  before  or  after  a  breach  thereof, 
who  shall  for  the  space  of  seven  days  after  being  thereto  requested 
refuse  or  neglect  to  execute  and  acknowledge  a  certificate  of  dis- 
charge or  release  thereto,  shall  be  liable  to  the  mortgtgeor,  his 
heirs  or  assigns,  in  the  earn  of  one  hundred  dollars,  and  also  for  all 
actual  damages  occasioned  by  such  neglect  or  refusal. 

Sec.  40.  All  conveyances  of  real  estate  heretofore  made  and 
acknowledged  or  proved  according  to  the  laws  in  force  at  the  time 
of  such  making  and  acknowledgment  of  proof,  shall  have  the  same 
force  as  evidence,  and  be  recorded  in  the  same  manner  and  with  the 
like  effect  as  conveyances  executed  and  acknowledged  in  pursuance 
of  this  act. 

Sec.  41.  The  legality  of  the  execution,  acknowledgment,  proof 
from,  or  record  of  any  conveyance  or  other  instrument  heretofore 
made,  executed,  acknowledged,  proved  or  recorded,  shall  not  be 
affected  by  anything  contained  in  this  act,  but  shall  depend  for  its 
validity  or  legality  upon  the  laws  then  existing  and  in  force. 

Sec.  42.  Every  interest  in  real  estate  granted  of  devised  to  two 
or  persons,  other  than  executors  or  trustees,  as  su6h  shall  be  a  ten- 
ancy in  common,  unless  expressly  declared  in  the  grant  or  devise  to 
be  otherwise. 

Sec.  48.  The  term  "heirs,"  or  other  words  of  inheritance 
shall  not  be  necessary  to  create  or  convey  an  estate  in  fee  simple, 
and  every  conveyance  of  any  real  estate  hereafter  executed  shall 
pass  all  the  estate  of  the  grantor  unless  the  intent  to  pass  a  less  es- 
tate shall  appear  by  express  terms  or  be  necessarily  implied  in  the 
terms  of  the  grant. 

Sec.  44.  When  a  remainder  in  land  or  tenements,  goods  or 
chattels,  shall  be  limited  by  deed  or  otherwise,  to  take  effect  on  the 
death  of  any  person  without  heir  or  heirs  of  his  or  her  body,  or 
without  issue,  the  word  "heirs"  or  iC issue"  shall  be  construed  to 
mean  heirs  or  issue  living  at  the  death  of  the  person  named  as 
ancestor. 

Sec.  45.  A  future  estate  depending  on  the  contingency  of  the 
death  of  any  person  without  heirs  or  issue  or  children,  shall  be 
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defeated  by  the  birth  of  a  posthumous  child  of  each  person  capable 
of  taking  a  descent. 

Sbc.  46.  When  an  estate  shall  by  any  conveyance  be  limited 
in  remainder  to  the  son  or  daughter  or  issue,  or  to  the  use  of  the 
son  or  daughter  or  issue,  to  be  begotten,  such  son  or  daughter  or 
issue  born  after  the  decease  of  his  or  her  father,  shall  take  the 
estate  in  the  same  proportion  and  in  the  same  manner  as  if  he  or 
she  bad  been  born  in  the  lifetime  of  the  father,  although  no  estate 
shall  have  been  created  or  conveyed  to  support  the  contingent 
remainder  after  his  death. 

Sec.  47.  Grants  of  rents,  or  of  reversions  or  remainders,  shall 
be  good  and  effectual  without  attornment  of  the  tenants,  but  no 
tenant  who  before  the  notice  of  the  grant  shall  have  paid  rent  to 
the  grantor  shall  suffer  any  damage  thereby. 

Sec.  48.  The  attornment  of  a  tenant  to  a  stranger  shall  be 
void  unless  it  be  with  the  consent  of  the  landlord  of  such  tenement 
or  in  pursuance  to  or  in  consequence  of  a  judgment  or  decree  of 
some  court  of  competent  jurisdiction. 

Sec.  49.  Lineal  or  collateral  warranters  with  all  their  incidents 
are  abolished,  but  the  heirs  and  devises  of  every  person  who  shall 
have  made  any  covenant  or  agreement  in  reference  of  the  title  of, 
in,  or  to  any  real  estate,  shall  be  answerable  upon  such  covenant 
or  agreement,  to  the  extent  of  the  land  descended  or  devised  to 
them  in  the  case,  and  in  the  manner  prescribed  by  law. 

Sec.  50.  The  words  " grant,"  " bargain,"  and  "sell,"  in  all 
conveyances  hereafter  made,  in  and  by  which  any  estate  or  inherit- 
ance, possessory  title  or  fee  simple,  is  to  be  passed,  shall,  unless 
restrained  by  express  terms  contained  in  such  conveyance,  be  con- 
strued to  be  the  following  express  covenants,  and  none  other  on  the 
part  of  the  grantor,  for  himself,  his  heirs  and  assigns,  to  the 
grantee,  his  heirs  and  assigns:  Fiist,  That  previous  to  the  time  of 
the  execution  of  such  conveyance  the  grantor  has  not  conveyed  the 
same  real  estate,  or  any  right,  title  or  interest  therein,  to  any  per- 
son other  than  the  grantee.  Second,  That  such  real  estate  is  at 
the  time  of  the  execution  of  such  conveyance  free  from  encum- 
brances, done,  mad<3  or  suffered  by  the  grantor  or  any  person  claim- 
ing under  him ;  and  such  covenant  any  be  sued  upon  in  the  same 
manner  as  if  they  bad  been  expressly  interested  in  the  conveyance. 

Sbo.  51.     All  instruments  of  writing  mentioned  in  this  act,  now 
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oopied  in  the  proper  books  of  record  of  the  several  counties  of  this 
Territory,  acknowledged  and  recorded  in  accordance  with  the  laws 
in  force  and  effect  at  the  time  such  instruments  so  acknowledged 
and  recorded,  shall,  after  the  passage  of  this  act,  be  deemed  to 
impart  to  subsequent  purchasers  and  encumbrancers,  and  all  other 
persons  whomsover,  notice  of  all  such  deeds,  mortgages,  power  of 
attorney,  or  other  instrument,  so  far  as  to  the  extent  the  same  may 
be  found  recorded,  copied  or  noted  in  the  books  of  record. 

Sbo.  52.     This  act  shall  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

[Approved  February  9, 1865.] 


AN  ACT  relating  to  Imprisonment  for  Debt. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  There  shall  be  no  imprisonment  for  debt  in  this  Terri- 
tory :  and  all  laws  or  parts  of  acts  conflicting  herewith  are  hereby 
repealed. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

[Approved  February  9, 1865.] 


AN  ACT  oonoerning  Partitions  of  Real  Estate. 

Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

Sbo.  1.     When  any  lands,  tenements  or  hereditaments  shall  be 
held  in  joint  tenancy  in  common  coparcenary,  whether  such  right 
or  title  be  derived  by  purchase,  devise  or  descent,  or  whether  any 
all  or  part  of  such  claimants  be  of  full  age  or  minors,  it  shall  be 
lawful  for  one  or  more  of  the  persons  interested,  by  themselves  if  of 
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fall  age,  or  by  their  guardian  if  minors,  to  present  to  the  district 
court  of  the  county  where  such  lands  or  tenements  lie,  or  where 
the  lands  or  tenements  lie  in  different  counties,  in  the  district  court 
of  the  county  in  which  the  major  part  of  such  lands  lie,  but  if  the 
major  part  of  such  lands  do  not  lie  In  any  one  county,  then  to  the  dis- 
trict court  of  any  county  in  which  any  of  such  lands  lie,  their  petition 
praying  for  a  division  and  partition  of  such  premises  according  to 
the  respective  rights  of  the  parties  interested  therein,  and  for  a  sale 
thereof,  if  it  shall  appear  that  the  partition  cannot  be  made  with- 
out great  prejudice  to  the  owners. 

Sec.  2.  The  petition  shall  particularly  describe  the  premises 
sought  to  be  divided  or  sold,  and  shall  set  forth  and  make  exhibits 
of  the  rights  and  titles  of  all  parties  interested  therein,  so  far  as 
the  same  are  known  to  the  petitioners,  including  tenants  for  years, 
or  for  life,  by  the  courtesy  or  in  dower,  and  of  persons  entitled  to 
the  reversions,  remainder  or  inheritance,  and  of  every  person  who 
upon  any  contingency  may  be,  or  become,  entitled  to  any  beneficiary 
interests  in  the  premises,  so  far  as  the  same  are  known  to  the  peti- 
tioners ;  and  such  petitions  shall  be  verified  by  affidavit. 

Sec.  8.  Every  person  having  such  interest  as  is  specified  in 
this  act,  whether  in  possession  or  otherwise,  and  every  person 
entitled  to  dower  in  such  premises,  if  the  same  has  not  been 
admeasured,  shall  be  made  a  party  to  such  petition. 

Sec.  4.  In  cases  where  one  or  more  of  such  parties  shall  be 
unknown,  or  the  share  or  quantity  of  interest  of  any  of  the  parties 
is  unknown  to  the  petitioner,  or  where  such  share  or  interest  shall 
be  uncertain  or  contingent,  or  the  ownership  of  the  inheritance 
shall  depend  upon  an  executory  devise,  or  the  remainder  shall  be 
contingent  so  that  such  parties  cannot  be  named,  the*  same  shall  be 
so  stated  in  the  petition. 

Sec.  5.  All  persons  interested  in  the  premises  of  which  parti- 
tion is  sought  to  be  made  according  to  the  provisions  of  this  act, 
whose  names  are  unknown,  may  be  made  parties  to  such  petition, 
by  the  name  and  description  of  unknown  owners  or  proprietors  of 
the  premises,  or  as  the  unknown  heirs  of  any  person  who  may  have 
been  interested  in  the  same. 

Sec.  6.  All  persons  having  such  interests  as  are  specified  in 
this  act  in  any  premises  of  which  partition  is  sought  to  be  made,  or 
the  guardians  of  such  as  are  under  age  who  shall  not  have  joined 
62 
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in  the  petition  (and  if  any  person  so  interested  be  under  age,  and 
without  guardian,  the  court  shall  appoint  a  guardian  ad  litem  for 
such  minor),  shall  have  notice  of  such  application  by  summons  duly 
served,  which  summons  shall  issue  against  such  person  by  the  name 
and  the  description  given  in  the  petition,  and  when  the  names  of 
persons  having  any  interest  in  such  premises  are  unknown,  and 
when  parties  whose  names  are  known  do  not  reside  in  this  Terri- 
tory, or  cannot  be  found,  they  shall  have  further  notice  by  adver- 
tisement as  provided  by  law,  and  after  such  advertisement  the  court 
shall  proceed  to  act  in  the  premises  as  though  the  parties  had  been 
duly  served  with  summons,  or  bad  been  notified  by  their  proper 
names. 

Sso.  7.  During  the  pendency  of  any  such  suit,  or  proceedings, 
any  person  claiming  to  be  interested  in  the  premises  to  be  assigned 
or  parted  may  appear  and  answer  to  petition,  and  assert  his  or  her 
rights  by  law  of  interpleader,  and  the  courts  shall  decide  upon  the 
rights  of  persons  appearing  as  aforesaid,  as  though  they  had  been 
made  parties  in  the  first  instance. 

Sec.  8.  The  court  shall  ascertain  from  the  evidence  in  case  of 
default  or  from  confession  by  plea  of  the  parties  if  they  appear,  or 
from  the  verdict  from  which  any  issues  of  fact  shall  be  determined, 
and  shall  declare  the  rights,  titles  and  interest  of  all  the  parties  to 
such  proceedings,  petitioners  as  well  as  defendants,  and  give  such 
judgments  as  may  be  required  by  the  rights  of  the  parties. 

Sec.  9.  The  court,  when  it  shall  order  a  partition  of  any  prem- 
ises to  be  made  under  the  provisions  of  this  act,  shall  appoint  three 
commissioners  not  connected  with  "any  of  the  parties  either  by  con- 
sanguinity or  affinity,  and  entirely  disinterested,  each  of  whom 
shall  take  an  oath  before  the  court  or  some  justice  of  the  peace, 
and  fairly  and  impartially  to  make  partition  of  said  lands  in  accord- 
ance with  the  judgment  of  the  court  as  to  the  rights  and  interests, 
if  the  same  can  be  done  consistently  with  the  interests  of  the  estate ; 
and  the  said  commissioners  shall  go  upon  the  premises  and  make 
partition  of  said  lands,  tenements  and  hereditaments,  assigning  to 
each  party  his  or  her  share,  metes  and  bounds,  and  make  report, 
which  shall  be  under  hand  and  seal,  to  the  court,  during  the  same 
or  next  succeeding  term  at  which  they  were  appointed,  and  the 
court  may  at  the  term  when  such  report  shall  be  made,  make  all 
such  orders  upon  such  reports  as  may  be  necessary  to  a  final  dispo- 
sition of  the  case. 
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Sbo.  10.  The  commissioners  to  be  appointed  under  this  act, 
shall  be  allowed  as  a  compensation  for  their  services  five  dollars 
per  day  each,  to  be  taxed  as  other  costs. 

Sec.  11.  When  any  lands,  houses  or  lots  are  so  circumstanced 
that  a  division  thereof  cannot  be  made  without  manifest  prejudice 
to  the  proprietors  of  the  same,  and  the  commissioners  appointed  to 
divide  the  same  shall  so  report  to  the  court,  the  court  shall  there- 
upon give  an  order  to  said  commissioners  or  other  person  or  persons 
to  sell  such  lands,  houses  or  lots,  or  houses  and  lots,  at  public  ven- 
due; upon  such  terms  and  by  giving  such  notice  of  sale  as  the  court 
shall  direct,  and  who  shall  make  and  execute  good  and  suf- 
ficient conveyances,  to  the  purchaser  or  purchasers  thereof,  which 
shall  operate  as  an  effectual  bar,  both  in  law  and  equity,  against 
such  owners  or  proprietors,  and  all  persons  claiming  under  them ; 
and  the  commissioners  or  persons  making  such  sale  shall  report 
their  proceedings  to  the  court,  and  shall  pay  over  the  moneys 
arising  therefrom,  to  the  parties  entitled  to  receive  the  same,  under 
the  direction  of  the  court:  the  court' to  make  such  order  in  relation 
to  costs  as  shall  seem  right. 

Sbo.  12.  When  a  sale  of  lands  or  premises  shall  be  made  in 
accordance  with  the  preceding  section,  and  no  person  shall  appear 
to  claim  such  portion  of  the  money  as  may  belong  to  any  non- 
resident or  person  whose  name  is  unknown,  the  court  shall  there- 
upon require  the  money  belonging  to  the  persons  not  claiming  as 
aforesaid,  to  be  deposited  in  the  treasury  of  the  Territory,  subject 
to  the  further  order  of  the  court ;  and  all  money  required  to  be  de- 
posited as  aforesaid  shall  be  received  by  the  Territorial  treasurer, 
and  paid  out  upon  the  order  of  the  court. 

Sbo.  18.  When  money  shall  be  deposited  in  the  Territorial 
treasury  under  the  provisions  of  this  act,  the  person  or  persons  so 
entitled  to  the  same  may  at  any  time  apply  to  the  court  making 
the  order  of  such  sale,  and  obtain  an  order  from  the  same  upon 
making  satisfactory  proof  to  the  court  of  his,  or  her,  or  .their 
right  thereto. 

Sec.  14.  No  plea  in  abatement  shall  be  received  in  any  suit 
for  partition,  nor  shall  such  suit  abate  by  death  of  any  tenant. 

Sec.  15.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approted  February  0, 1865.] 
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AN  ACT  directing  the  Auditor  to  Issue  Certain  Warrants. 

Be  it  enacted  by  the    Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  the  Territorial  auditor  is  hereby  authorised  and 
ordered  to  issue  his  warrants  upon  the  Territorial  treasurer  for  the 
amount  due  the  members,  clerks  and  other  officers  of  the  legislative 
assembly  according  to  the  pay-roll  adopted  by  said  assembly,  of  the 
several  sums  due  said  persons  from  the  United  States  according  to 
the  Organic  Act,  and  the  secretary  of  the  Territory  is  hereby 
ordered  to  pay  into  the  Territorial  treasury  the  amount  drawn  by 
said  warrants  drawn  by  said  auditor  from  the  funds  furnished  by 
the  United  States  for  contingent  expenses  in  this  Territory. 

Sbc.  3.    This  act  shall  take  effect  from  and  after  its  passage. 
[Approved  February  9,  1865.] 


AN  ACT  concerning  fraudulent  Conveyances  and  Contracts. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sbo.  1.  Every  conveyance  of  any  estate  or  interest  in  lands, 
or  the  rents  and  profits  of  lands,  and  any  charge  upon  lands,  or 
upon  the  rents  or  profits  thereof,  made  or  executed  with  the  intent 
to  defraud  prior  or  subsequent  purchasers  for  a  valuable  considera- 
tion of  the  same  lands,  rents,  or  profits  as  against  such  purchasers, 
shall  be  void. 

Sec  2.  No  such  conveyance  or  charge  shall  be  deemed  fraud- 
ulent in  favor  of  a  subsequent  purchaser  who  stall  have  legal  no- 
tice thereof  at  the  time  of  such  purchase,  unless  it  shall  appear 
that  the  grantee  in  such  conveyance,  or  person  to  be  benefited  by 
such  charge,  was  privy  to  the  fraud. 

Sec.  8.  Every  conveyance  or  charge  of  or  upon  any  estate  or 
interest  in  lands  containing  any  provision  for  vocation,  determina- 
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tion,  or  alteration  of  such  estate  or  interest,  or  any  part  thereof,  at 
the  will  of  the  grantor,  shall  be  void  as  against  subsequent  pur- 
chasers from  said  grantor  for  a  valuable  consideration,  of  any  estate 
or  interest  so  liable  to  be  revoked,  determined,  or  altered,  although 
the  same  be  not  directly  revoked,  determined,  or  altered  by  such 
grantor  by  virtue  of  the  power  reserved  or  expressed  in  such  prior 
conveyance  or  charge. 

Sec.  4.  When  a  power  to  revoke  a  conveyance  of  lands  or 
rents  and  profits  thereof,  and  to  reconvey  the  same,  shall  be  given 
to  any  person  other  than  the  grantor  in  such  conveyance,  and  such 
person  shall  thereafter  convey  the  same  lands,  rents,  and  profits  to 
a  purchaser  for  a  valuable  consideration,  such  subsequent  convey- 
ance shall  be  valid  in  the  same  manner  and  to  the  same  extent  as  if 
the  power  of  vacation  were  recited  therein,  and  the  intent  to  revoke 
the  former  conveyance  expressly  declared. 

Sec.  5.  If  a  conveyance  to  a  purchaser  under  either  of  the 
two  last  preceding  sections  shall  be  made  before  the  person  making 
the  same  shall  be  entitled  to  execute  his  power  of  vacation,  it  shall 
nevertheless  be  valid  from  the  time  the  power  of  vacation  shall 
actually  rest  in  such  person  in  the  same  manner  and  to  the  same 
extent  as  if  then  made. 

Sec.  6.  No  estate  or  interest  in  lands  other  than  for  leases  for 
a  term  not  exceeding  one  year,  or  any  trust  or  power  over  or  con- 
cerning lands,  or  in  any  manner  relating  thereto,  shall  hereafter  be 
created,  granted,  assigned,  surrendered,  or  declared,  unless  by  act 
or  operation  of  law,  or  by  deed  or  conveyance  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  surrendering,  or  declar- 
ing the  same,  or  by  his  lawful  agent  thereunto  authorized  by  writ- 
ing. 

Sec.  7.  The  preceding  section  shall  not  be  construed  to  affect 
in  any  manner  the  power  of  a  testator  in  the  disposition  of  his  real 
estate  by  a  last  will  and  testament,  nor  prevent  any  trust  arising  or 
being  extinguished  by  operation  of  law. 

Sec.  8.  Every  contract  for  the  leasing  for  a  longer  term  than 
one  year,  or  for  the  sale  of  any  lands  or  interest  in  lands  shall  be 
void  unless  the  contract,  or  some  note  or  memorandum  thereof  ex- 
pressing the  consideration,  be  in  writing,  and  be  subscribed  by  the 
party  by  whom  the  lease  or  sale  is  to  be  made. 

Sec.  9.     Every  instrument  required  to  be  subscribed  by  any 
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person  mentioned  in  the  last  preceding  section  may  be  subscribed  by 
the  agent  of  the  party  lawfully  authorized. 

Sec.  10.  Nothing  contained  in  this  act  shall  be  construed  to 
abridge  the  power  of  the  court  to  compel  the  specific  performance 
of  such  agreements. 

Seo.  11.  All  deeds  of  gift,  all  conveyances  and  transfers  or 
assignments,  jrerbal  or  written,  of  goods,  chattels,  or  things  in  ac- 
tion made  in  trust  for  the  use  of  the  person  making  the  same,  shall 
be  void  as  against  the  creditors  existing  or  subsequent  of  such 
person. 

Sec.  12.  In  the  following  cases  any  agreement  shall  be  void 
unless  such  agreement,  or  some  note  or  memorandum  thereof  ex- 
pressing the  consideration,  be  in  writing,  and  subscribed  by  the 
party  charged  thereunto:  First,  Every  agreement  that  by  the 
terms  is  not  to  be  performed  within  one  year  from  the  making 
thereof.  Second,  Every  special  promise  to  answer  for  the  debt 
or  default  or  miscarriage  of  another.  Third,  Every  agreement, 
promise,  or  undertaking  made  upon  consideration  of  marriage  ex- 
cept mutual  promise  to  marry. 

Sko.  18.  Every  contract  for  the  sale  of  any  goods,  chattels,  or 
things  in  action  for  the  price  of  two  hundred  dollars  and  over  shall 
be  void  unless,  First,  A  note  or  memorandum  of  such  contract  be 
made  in  writing,  and  be  subscribed  by  the  parties  to  be  charged 
therewith,  or  Second,  Unless  they  shall  accept  or  receive  a  part 
of  such  goods  or  the  evidences  or  some  of  them  of  such  in  action. 
Third,  Or  unless  the  buyer  shall  at  the  time  pay  some  part  of  the 
purchase  money. 

Sec.  14.  Whenever  goods  shall  be  sold  at  auction,  and  the 
auctioneer  shall  at  the  time  of  the  sale  enter  in  a  sale  book  a  mem- 
orandum specifying  the  nature  and  price  of  the  property  sold,  the 
term  of  sale,  the  names  of  the  purchasers,  and  name  of  the  person 
on  whose  account  the  sale  is  made  such  memorandum  shall  be 
deemed  a  note  of  the  contract  of  sale  within  the  meaning  of  the 
last  section. 

Skc.  15.  Every  sale  made  by  a  vendor  of  goods  and  chattels  in 
his  possession  or  under  his  control,  and  every  assignment  of  goods 
and  chattels,  unless  the  same  be  accompanied  by  the  immediate 
delivery,  and  be  followed  by  an  actual  and  continued  change  of 
possession  of  the  thing  sold  and  assigned,  shall  be  conclusive  evi- 
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dence  of  fraud  as  against  the  creditors  of  the  vendor  or  the  person 
making  such  assignments,  or  subsequent  purchasers  in  good  faith. 

Sec.  16.  The  term  creditors  as  used  in  the  last  section  shall  be 
construed  to  include  all  persons  who  shall  be  creditors  of  the  yen- 
dor  or  assignor  at  any  time  while  such  goods  and  chattels  shall  re- 
main in  his  possession  or  under  his  control. 

Sbo.  17.  Every  instrument  of  writing  required  by  any  of  the 
provisions  of  this  act  to  be  subscribed  by  any  party,  may  be  sub- 
scribed by  the  lawful  agent  of  such  party. 

Sbo.  18.  Every  conveyance  or  assignment  in  writing  or  other- 
wise of  any  estate  or  interest  in  lands  or  in  goods  in  action,  or  of 
the  rents  or  profits  thereof,  made  with  the  intent  to  hinder,  delay, 
or  defraud  creditors  or  other  persons  of  their  lawful  suits,  damages, 
forfeitures,  debts,  or  demands,  and  any  bond  or  other  evidences  of 
debt  given,  suits  commenced,  decrees  or  judgments  suffered,  with 
the  like  intent  as  against  the  person  hindered,  delayed  or  defrauded, 
shall  be  void. 

Sbo.  19.  Every  conveyance,  chargft,  instrument,  or  proceeding 
declared  to  be  void  by  the  provisions  of  this  act,  as  against  credit- 
ors or  purchasers,  shall  be  equally  void  as  against  the  heirs,  suc- 
cessors, and  personal  representatives  or  assigns  of  such  creditors  or 
purchasers. 

Sec.  20.  The  question  of  fraudulent  intent  in  all  cases  arising 
under  this  act  shall  be  deemed  a  question  of  fact  and  not  of  law, 
nor  shall  any  conveyance  or  charge  be  adjudged  fraudulent  as 
against  creditors  or  purchasers  solely  on  the  ground  that  it  was  not 
founded  on  a  valuable  consideration. 

Sec.  21.  The  provisions  of  this  act  shall  not  be  construed  in 
any  manner  to  affect  or  impair  the  title  of  a  purchaser  for  a  valua- 
ble consideration  unless  it  shall  appear  that  such  purchaser  had 
previous  notice  of  the  fraudulent  intent  of  his  immediate  grantor 
or  of  the  fraud  rendering  void  the  title  of  such  grantor. 

Sec.  22.  The  term  "bonds "  as  used  in  this  act  shall  be  con- 
strued as  co-extensive  in  meaning  with  land,  tenements,  heredita- 
ments, and  possessory  land  claims  to  public  lands ;  and  the  terms 
"estate,"  and  "interest  in  lands "  shall  be  construed  to  embrace 
every  estate  and  interest  present  and  future  vested  and  contingent 
in  lands  as  above  defined. 

Sbo.  23.     The  term  "  conveyance  "  as  used  in  this  act  shall  be 
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construed  to  embrace  any  instrument  in  writing  except  a  last  will 
and  testament,  whatever  may  be  its  form  and  by  whatever  name  it 
may  be  known  in  law,  by  which  any  estate  or  interest  in  land  is 
created,  alienated,  assigned,  or  surrendered. 

Sue.  24.    This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

L  Approved  February  9,  1865.] 


AN  ACT  granting  relief  to  Tax  Payers. 

Be  it  enacted  by  the  Legislative   Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  any  corporation,  person  or  persons  within  the 
Territory  of  Montana  who  heretofore  have  paid  any  taxes  or  licenses 
upon  property  therein,  under  the  revenue  laws  of  Idaho  Territory, 
during  the  year  eighteen  hundred  and  sixty-four,  shallj  upon  pro- 
ducing a  lawful  receipt  therefor  to  the  tax  collector,  be  entitled  to 
to  have  the  amount  thereof  deducted  from  any  taxes  or  license  due 
and  payable  under  existing  laws  levying  taxes  or  lisences  in  this 
Territory,  provided  that  the  same  shall  bo  deducted  from  the  taxes 
or  licenses  first  due  from  such  corporation,  person  or  persons. 

Seo.  2.     This  act  shall  take  effect  from  and  after  its  passage. 
[Approved  Febraary  9, 1865.] 


AN   ACT  to   amend  an  Aot  entitled  an  Act  oonoerning  Counties  and  County 

Officers. 


Be  it  enacted  by  the  Legislative   Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  All  that  portion  of  section  ten  of  an  act  entitled  an 
act  concerning  counties  and  county  officers  after  and  including  the 
word  provided  in  line  nineteen  of  said  section,  be  and  the  same  is 
hereby  repealed. 

Sec.  2.     This  act  to  take  effect,   and  be  in  force,   from   and 

after  its  passage. 

[Approved  February  9,  1865.] 
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AN  ACT  to  provide  for  Contested  Elections. 


Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana : 

Sec.  1.  That  if  any  candidate  or  elector  of  the  proper  county 
or  representative  or  council  district  chooses  to  contest  the  validity 
of  any  election,  or  the  rights  of  any  person  proclaimed  duly  elected 
to  his  seat  in  the  council  or  house  of  representatives,  such  person 
shall  give  notice  thereof,  in  writing,  to  the  person  whose  election  he 
intends  to  contest,  or  leave  a  written  notice  thereof  at  the  house 
where  such  person  last  resided,  within  twenty  days  after  the  elec- 
tion, expressing  the  points  on  which  the  same  will  be  contested,  and 
the  names  of  two  justices  of  the  peace  who  will  officiate  at  the 
taking  of  depositions,  and  when  and  where  they  will  attend  to  tak- 
ing the  same ;  and  such  notice  shall  be  served  at  least  five  days 
before  the  day  so  pointed  out  therein  for  the  taking  of  the  deposi- 
tions. 

Sec.  2.  That  the  said  justices,  or  either  of  them,  shall  have 
power,  and  are  hereby  authorized  and  required  to  issue  subpoenas 
to  all  persons  whose  testimony  may  be  required  by  either  of  the 
parties,  and  the  said  two  justices  when  met  shall  bear  and  certify, 
under  seal,  all  testimony  relative  to  such  contested  election  to  the 
speaker  of  the  branch  of  the  legislative  assembly  where  the  person 
whose  seat  is  contested  may  be  returned  to  serve  at  the  next  ses- 
sion. 

Sec.  That  no  person  shall  contest  the  election  of  any  member 
of  the  council  or  house  of  representives  unless  he  is  an  elector  of 
that  county  or  district  from  which  the  person  is  returned  to  serve. 
No  testimony  shall  be  received  by  the  justices  on  the  part  of  the 
person  contesting  the  election  which  does  not  relate  to  the  point 
specified  in  the  notice,  a  copy  of  which  notice  shall  be  delivered  to 
the  said  justices  and  by  them  transmitted  to  the  speaker  of  the 
branch  of  the  legislative  assembly  where  the  contest  is  to  be  de- 
cided, with  the  other  documents. 

Sec.  4.  That  the  method  to  be.  pursued  in  contesting  the  elec- 
tion of  any  person  declared  duly  elected  sheriff,  coroner,  county 
68 
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auditor,  county  recorder,  county  treasurer,  county  commissioner, 
county  assessor,  or  other  officers,  shall  in  every  respect  be  similar 
to  the  method  directed  as  aforesaid  to  be  pursued  in  contesting  the 
election  of  members  of  the  council  and  bouse  of  representatives  of 
the  legislative  assembly,  save  only  that  the  testimony  taken  as 
aforesaid,  and  all  matters  relative  to  such  contest,  be  sent  to  the 
probate  court  of  the  proper  county  on  or  before  the  second  day  of 
the  term  next  ensuing  the  thirty  days  allowed  in  which  to  take 
depositions  by  the  preceding  sections ;  and  the  said  probate  court  at 
the  first  term  after  the  thirty  days  shall  have  expired,  shall  hear 
and  determine  the  contest. 

Sec.  5.  That  the  judge  who  carries  the  poll  book  to  die  clerk 
of  the  probate  court  of  the  proper  county  shall  be  entitled  to  re- 
ceive for  the  same  twenty-five  cents  per  mile  from  the  place  of  elec- 
tion to  the  county  seat,  to  be  paid  out  of  the  county  treasury. 

Sec.  6.  That  if  any  officer  charged  with  any  duties  under  this 
act  shall  refuse  or  neglect  to  perform  the  duties  required  of  him  by 
this  act,  according  to  the  trve  intent  and  meaning  thereof,  he  shall, 
on  conviction  thereof  before  any  court  having  recognizance  to  that 
amount,  be  fined  in  any  sum  at  the  discretion  of  the  court,  not  ex- 
ceeding two  hundred  dollars. 

Sec.  7.  That  all  fines  and  penalties  imposed  by  this  act  shall 
be  recovered  with  costs  of  suit  in  an  action  of  debt  for  the  use  of 
the  county. 

Sec.  8.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

[Approved  February  9, 1865.] 


AN  ACT  relating  to  Counties  and  County  Offioers. 

ARTICLE  I. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec  1.  That  each  organized  county  within  this  Territory,  shall 
be  a  body  corporate  and  politic ;  and  as  such,  shall  be  empowered 
for  the  following  purposes :     First,  To  sue  and  be  sued.     Second, 
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To  purchase  and  hold  real  and  personal  estate  for  the  use  of  the 
county,  and  lands  sold  for  taxes,  as  provided  by  law.  Third,  To 
« sell  and  convey  any  real  or  personal  estate  owned  by  the  county, 
and  make  such  order  respecting  the  same  as  may  be  deemed  condu- 
cive to  the  interests  of  the  inhabitants.  Fourth,  To  make  all  con- 
tracts, and  do  all  other  acts  in  relation  to  the  property  and  con- 
cerns, necessary  to  the  exercise  of  its  corporate  or  administrative 
powers.  Fifth,  To  exercise  such  other  and  further  powers,  as  may 
be  especially  conferred  by  law. 

Sec.  2.  Any  real  or  personal  estate,  heretofore,  or  which  may 
be  hereafter,  conveyed  to  any  county,  shall  be  deemed  the  property 
of  such  county. 

Sec.  3.  The  powers  of  a  county  as  a  body  corporate  and  politic, 
shall  be  exercised  by  a  board  of  county  commissioners,  therefor. 

Sec.  4.  Each  county  organized  for  judicial  purposes,  shall,  at 
its  own  expense,  provide  a  suitable  court-house,  and  a  sufficient 
jail,  and  other  necessary  county  buildings,  and  keep  them  in 
repair. 

Seo.  5.  In  all  suits  or  proceedings  by  or  against  a  county,  the 
name  in  which  the  county  shall  sue  or  be  sued,  shall  be,  the  board 

of  commissioners  of  the  county  of ,  (the  name  of  the 

county,)  but  this  provision  shall  not  prevent  county  officers,  when 
authorized  by  law,  from  suing  in  their  name  of  office,  for  the 
benefit  of  the  county. 

Seo.  6.  In  all  legal  proceedings  against  the  county,  process 
shall  be  served  on  the  clerk  of  the  board  of  county  commissioners ; 
and  whenever  such  suit  or  proceeding  shall  be  commenced,  it  shall 
be  the  duty  of  the  clerk  forthwith  to  notify  the  county  attorney 
thereof,  and  to  lay  before  the  board  of  county  commissioners,  at 
their  next  meeting,  all  the  information  he  may  have  in  regard  to 
such  suit  or  proceeding. 

Sec  7.  On  the  trial  of  any  suit  in  which  the  county  may  be 
interested,  the  inhabitants  of  such  county  shall  be  competent  wit- 
nesses and  jurors,  if  otherwise  competent,  and  qualified  according 
to  law. 

Sec  8.  When  a  judgment  shall  be  rendered  against  the  board 
of  county  commissioners  of  any  county,  or  against  any  county 
officer,  in  an  action  prosecuted  by  or  against  him  in  his  name  of 
office,  when  the  same  shall  be  paid  by  the  county,  no  execution 
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shall  issue  upon  said  judgment ;  but  the  same  shall  be  levied  and 
paid  by  tax  or  other  county  charges ;  and  when  so  collected,  shall 
be  paid  by  the  county  treasurer  to  the  proper  person  to  whom  the* 
same  shall  be  adjudged,  upon  the  delivery  of  a  proper  voucher 
therefor :  Provided,  That  execution  may  issue  on  said  judgment, 
if  payment  be  not  made  within  sixty  days  after  the  time  required, 
for  the  payment  of  county  taxes  to  the  county  treasurer,  by  the 
proper  officers  of  said  county  in  each  year. 

Sec.  9  The  board  of  county  commissioners  shall  consist  of 
three  qualified  electors,  any  two  of  whom  shall  be  competent  to 
transact  business,  who  shall  be  elected  according  to  law. 

Sec.  10.  At  the  first  election  had,  to  choose  the  first  board  of 
commissioners  of  any  county,  the  person  having  the  highest  number 
of  votes  shall  continue  in  office  three  years,  the  next  highest  two 
years,  and  the  next  highest  one  year ;  but  if  two  or  more  persons 
have  the  same  number  of  votes,  then  their  terms  shall  be  determ- 
ined by  lot,  under  the  direction  of  the  board  of  canvassers  return- 
ing the  election ;  and  annually  thereafter,  one  commissioner  shall 
be  elected,  and  shall  continue  in  office  three  years :  Provided, 
That  the  first  election  for  county  and  township  or  precinct  officers, 
shall  be  held  on  the  first  Monday  in  April,  A.  D.  1865,  in  the 
county  of  Madison,  but  in  no  other  county  in  this  Territory,  at 
that  time,  and  the  time  between  the  first  Monday  in  April,  A.  D. 
1865,  and  the  first  Monday  in  September,  A.  D.  1865,  shall  con- 
stitute the  first  year  in  said  county  of  Madison,  and  the  term  of 
office  of  all  officers,  elected  on  the  said  first  Monday  in  April, 
A.  D.  1865,  shall  expire  on  the  first  Monday  in  September,  A.  D. 
1805,  or  as  soon  thereafter  as  their  successors  shall  be  elected  and 
qualified. 

Sec.  11.  Said  board  of  county  commissioners  shall  meet  at  the 
county  seat  of  each  county,  on  the  first  Monday  in  May,  August, 
November  and  February  in  each  year,  and  at  such  other  times  as 
they  may  deem  expedient,  and  in  the  counties,  the  population  of 
which  is  under  ten  thousand,  such  commissioner  may  sit  six  days 
in  each  term,  but,  if  the  population  exceed  ten  thousand  they  may 
sit  nine  days,  should  the  business  require  it :  Provided,  That  at 
their  first  session  they  may  sit  not  to  exceed  fifteen  days. 

Sec.  12.  Each  person  elected  as  such  commissioner,  shall,  on 
receiving  a  certificate  of  his  election,  take  an  oath  to  support  the 
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Constitution  of  the  United  States  and  the  Organic  Act  of  this  Ter- 
ritory, and  to  perform  the  duties  of  his  office  to  the  best  of  his 
ability,  which  oath  being  indorsed  upon  said  certificate  under  the 
hand  and  seal  of  the  person  administering  it,  shall  be  sufficient  for 
said  person  to  act  as  said  commissioner. 

Sec.  13.  Each  member  of  the  board  of  county  commissioners, 
shall  be  paid  by  the  county,  a  compensation  for  his  services  and 
expenses,  in  attending  the  meetings  of  said  board,  at  the  rate  of  ten 
dollars  per  day  for  the  time  he  shall  actually  attend,  as  hereinbefore 
limited  and  prescribed,  including  the  time  necessary  in  going  to 
and  returning  from  the  same.  They  shall  also  be  entitled  to 
twenty  cents  per  mile  for  the  distance  actually  travelled,  in  going 
to  and  returning  from  the  county  seat. 

Sec.  14.  The  board  of  county  commissioners  of  each  county, 
shall  have  power  at  any  meeting :  First,  To  make  such  orders 
concerning  the  property  belonging  to  the  county  as  they  may  deem 
expedient.  Second,  To  examine  and  settle  all  accounts  of  the 
receipts  and  expenses  of  the  county,  and  to  examine,  settle  and 
allow  all  accounts  chargeable  against  the  county;  and  when  so 
settled,  they  may  issue  county  orders  therefor,  as  provided  by  law. 
Third,  To  build  and  keep  in  repair  county  buildings,  and  cause  the 
same  to  be  insured  in  the  name  of  the  county  treasurer  for  the 
benefit  of  the  county,  and  in  case  there  be  no  county  buildings,  to 
provide  suitable  rooms  for  county  purposes.  Fourth,  Apportion 
and  order  the  levying  of  taxes,  as  provided  by  law,  and  to  borrow 
money  upon  the  credit  of  the  county,  a  sum  sufficient  for  the  erec- 
tion of  county  buildings,  or  to  meet  the  current  expenses  of  the 
county,  in  case  of  a  defiicit  in  the  county  revenue.  Fifth,  To 
represent  the  county  and  have  the  care  of  the  county  property  and 
the  management  of  the  business  and  concerns  of  the  county  in  all 
cases  where  no  other  provision  is  made  by  law.  Sixth,  To  set  off, 
organize  and  change  the  boundaries  of  townships  in  their  respective 
counties,  designate  and  give  names  to  them,  and  to  fix  the  time  and 
place  of  holding  the  first  election  therein.  Seventh,  To  establish 
one  or  more  election  precincts  in  any  township,  as  the  convenience 
of  the  inhabitants  may  require.  Eighth,  To  lay  out,  alter  or  dis- 
continue any  road  running  through  one  or  more  townships  in  such 
county,  and  to  perform  such  other  duties  respecting  roads  as  may 
be  required  by  law.     Ninth,  To  grant  licenses  for  keeping  ferries 
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in  their  respective  comities,  and  such  other  licenses  as  may  be  pre- 
scribed by  law.  Tenth,  To  perform  such  other  duties  as  are  or 
may  be  prescribed  by  law. 

Sec.  15.  The  board  of  county  commissioners  shall  not  borrow 
money  for  the  purpose  specified  in  the  fourth  subdivision  of  section 
fourteen  of  this  act,  without  having  first  submitted  the  question  of 
such  loan  to  a  vote  of  the  electors  of  the  county. 

Sbo.  16.  Whenever  it  shall  become  necessary,  under  the  pro* 
visions  of  this  act,  to  submit  to  a  vote  of  the  electors  of  any  county, 
the  question  of  raising  any  sum  of  money  by  a  loan,  the  said  board, 
after  having  determined  the  sum  necessary  to  be  raised,  shall  cause 
notice  of  such  determination,  and  of  the  time  when  the  question 
will  be  submitted  to  the  electors  of  the  county,  by  written  or 
printed  hand-bills,  posted  up  in  five  of  the  most  public  places  in 
each  township,  for  at  least  thirty  days  previous  to  the  time  fixed 
for  taking  such  vote. 

Ssc.  17.  At  the  time  specified  in  such  notice,  a  vote  of  the 
electors  of  such  county  shall  be  taken  at  the  place  designated  in  the 
notice.  The  inspectors  receiving  the  votes  shall  be  the  same  as 
required  at  the  general  election,  and  the  vote  shall  be  canvassed  by 
the  same  officers,  and  in  the  same  manner,  as  required  at  such 
general  eleotion,  and  the  result  of  such  vote  shall  be  certified  by 
them,  and  transmitted  to  the  county  clerk,  within  ten  days  after 
such  vote  shall  be  taken,  which  certified  statement  shall  be  deliv- 
ered by  said  clerk  to  the  board  of  county  commissioners,  at  their 
next  meeting.  All  voting  in  the  several  townships  as  provided  in 
this  section,  shall  be  by  ballot,  and  those  voting  in  favor  of  such 
proposed  loan,  shall  have  written  or  printed  on  their  ballots,  "For 
the  loan  " ;  and  those  voting  against  the  loan,  shall  have  written 
or  printed  on  their  ballots,  "Against  the  loan" ;  and  if  a  majority 
of  the  votes  cast  at  such  election  shall  be  "  against  the  loan,"  it 
shall  not  be  made. 

Sbo.  18.  The  board  of  county  commissioners  shall  not  set  off 
or  organize  any  new  township  unless  a  petition  be  first  presented  to 
the  board,  signed  by  at  least  fifty  citizens  resident  therein. 

Sbo.  19.  The  board  of  county  commissioners  shall  alter  and 
ohange  the  township  organization  of  their  county  so  as  to  agree 
with  the  standard  fixed  in  the  preceding  sections  in  respect  to  the 
territory  and  population  if  such  change  be  desired  by  the  citizens 
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of  the  county,  on  a  petition  of  a  majority  of  legal  voters  being 
presented  to  the  board  of  county  commissioners. 

Sec.  20.  Every  board  of  county  commissioners  shall  have  a 
seal,  or  scroll  until  a  seal  can  be  procured,  and  may  alter  the  same 
at  pleasure.  They  shall  sit  with  open  doors,  and  all  persons  con- 
ducting themselves  in  an  orderly  manner  may  attend  their,  meet- 
ings ;  and  they  may  establish  rules  and  regulations  to  govern  the 
transactions  of  their  business. 

Sec  21.  They  shall  at  the  first  meeting  after  their  election, 
and  after  every  annual  election,  choose  one  of  their  number  chair- 
man, who  shall  preside  at  such  meeting,  and  all  other  meetings 
during  the  year,  if  present ;  but  in  case  of  his  absence  from  any 
such  meeting  the  members  present  shall  choose  one  of  their  number 
as  temporary  chairman. 

Sec.  22.  The  chairman  of  said  board  shall  have  power  to  ad- 
minister oaths  to  any  person  concerning  any  matter  submitted  to 
the  board  or  connected  with  their  powers  and  duties,  and  he  shall 
sign  all  county  orders. 

Sec.  23.  No  account  shall  be  allowed  by  the  board  of  county 
commissioners  unless  the  same  be  made  out  in  separate  items,  and 
the  nature  of  each  item  stated ;  and  where  no  specified  fees  are 
allowed  by  law,  the  time  actually  and  necessarily  devoted  to  the 
performance  of  any  service  oharged  in  such  account  so  made  out 
shall  be  verified  by  affidavit.  Provided,  That  nothing  in  this  sec- 
tion shall  be  construed  to  prevent  any  such  board  from  disallowing 
any  account,  in  whole  or  in  part,  when  so  rendered  and  verified, 
nor  from  requiring  any  other  or  further  evidence  of  the  truth  and 
propriety  thereof  as  they  may  think  proper. 

Sec.  24.  County  orders  shall  be  signed  by  the  chairman  and 
attested  by  the  clerk,  and  shall  specify  the  nature  of  the  claim  or 
service  for  which  they  were  issued. 

Sec.  25.  Whenever  any  claim  of  any  person  against  a  county 
shall  be  disallowed,  in  whole  or  in  part,  by  the  board  of  commis- 
sioners, such  person  may  appeal  from  the  decision  of  such  board,  to 
the  district  court  for  the  same  county,  by  causing  a  written  notice 
of  such  appeal  to  be  served  on  the  clerk  of  such  board  within  thirty 
days  after  the  making  of  such  decision,  and  executing  a  bond  to 
such  county,  with  sufficient  security  to  be 'approved  by  the  clerk  of 
said  board,  conditioned  for  the  faithful  prosecution  of  such  appeal 
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in  their  respective  counties,  and  such  other  licensee  as  may  be  pre- 
scribed by  law.  Tenth,  To  perform  such  other  duties  as  are  or 
may  be  prescribed  by  law. 

Sec.  15.  The  board  of  county  commissioners  shall  not  borrow 
money  for  the  purpose  specified  in  the  fourth  subdivision  of  section 
fourteen  of  this  act,  without  having  first  submitted  the  question  of 
such  loan  to  a  vote  of  the  electors  of  the  county. 

Sec.  16.  Whenever  it  shall  become  necessary,  under  the  pro* 
visions  of  this  act,  to  submit  to  a  vote  of  the  electors  of  any  county, 
the  question  of  raising  any  sum  of  money  by  a  loan,  the  said  board, 
after  having  determined  the  sum  necessary  to  be  raised,  shall  cause 
notice  of  such  determination,  and  of  the  time  when  the  question 
will  be  submitted  to  the  electors  of  the  county,  by  written  or 
printed  hand-bills,  posted  up  in  five  of  the  most  public  places  in 
each  township,  for  at  least  thirty  days  previous  to  the  time  fixed 
for  taking  such  vote. 

Sec.  17.  At  the  time  specified  in  such  notice,  a  vote  of  the 
electors  of  such  county  shall  be  taken  at  the  place  designated  in  the 
notice.  The  inspectors  receiving  the  votes  shall  be  the  same  as 
required  at  the  general  election,  and  the  vote  shall  be  canvassed  by 
the  same  officers,  and  in  the  same  manner,  as  required  at  such 
general  election,  and  the  result  of  such  vote  shall  be  certified  by 
them,  and  transmitted  to  the  county  clerk,  within  ten  days  after 
such  vote  shall  be  taken,  which  certified  statement  shall  be  deliv- 
ered by  said  clerk  to  the  board  of  county  commissioners,  at  their 
next  meeting.  All  voting  in  the  several  townships  as  provided  in 
this  section,  shall  be  by  ballot,  and  those  voting  in  favor  of  such 
proposed  loan,  shall  have  written  or  printed  on  their  ballbts,  "For 
the  loan"-,  and  those  voting  against  the  loan,  shall  have  written 
or  printed  on  their  ballots,  " Against  the  loan" ;  and  if  a  majority 
of  the  votes  cast  at  such  election  shall  be  u  against  the  loan,"  it 
shall  not  be  made. 

Sec.  18.  The  board  of  county  commissioners  shall  not  set  off 
or  organize  any  new  township  unless  a  petition  be  first  presented  to 
the  board,  signed  by  at  least  fifty  citizens  resident  therein. 

Seo.  19.  The  board  of  county  commissioners  shall  alter  and 
change  the  township  organization  of  their  county  so  as  to  agree 
with  the  standard  fixed  in  the  preceding  sections  in  respect  to  the 
territory  and  population  if  such  change  be  desired  by  the  citizens 
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of  the  county,  on  a  petition  of  a  majority  of  legal  voters  being 
presented  to  the  board  of  county  commissioners. 

Sec.  20.  Every  board  of  county  commissioners  shall  have  a 
seal,  or  scroll  until  a  seal  can  be  procured,  and  may  alter  the  same 
at  pleasure.  They  shall  sit  with  open  doors,  and  all  persons  con- 
ducting themselves  in  an  orderly  manner  may  attend  their,  meet- 
ings ;  and  they  may  establish  rules  and  regulations  to  govern  the 
transactions  of  their  business. 

Sec.  21.  They  shall  at  the  first  meeting  after  their  election, 
and  after  every  annual  election,  choose  one  of  their  number  chair- 
man, who  shall  preside  at  such  meeting,  and  all  other  meetings 
during  the  year,  if  present;  but  in  case  of  his  absence  from  any 
such  meeting  the  members  present  shall  choose  one  of  their  number 
as  temporary  chairman. 

Sec.  22.  The  chairman  of  said  board  shall  have  power  to  ad- 
minister oaths  to  any  person  concerning  any  matter  submitted  to 
the  board  or  connected  with  their  powers  and  duties,  and  he  shall 
sign  all  county  orders. 

Sec.  23.  No  account  shall  be  allowed  by  the  board  of  county 
commissioners  unless  the  same  be  made  out  in  separate  items,  and 
the  nature  of  each  item  stated ;  and  where  no  specified  fees  are 
allowed  by  law,  the  time  actually  and  necessarily  devoted  to  the 
performance  of  any  service  charged  in  such  account  so  made  out 
shall  be  verified  by  affidavit,  Provided,  That  nothing  in  this  sec- 
tion shall  be  construed  to  prevent  any  such  board  from  disallowing 
any  account,  in  whole  or  in  part,  when  so  rendered  and  verified, 
*  nor  from  requiring  any  other  or  further  evidence  of  the  trath  and 
propriety  thereof  as  they  may  think  proper. 

Sec.  24.  County  orders  shall  be  signed  by  the  chairman  and 
attested  by  the  clerk,  and  shall  specify  the  nature  of  the  claim  or 
service  for  which  they  were  issued. 

Sec.  25.  Whenever  any  claim  of  any  person  against  a  county 
shall  be  disallowed,  in  whole  or  in  part,  by  the  board  of  commis- 
sioners, such  person  may  appeal  from  the  decision  of  such  board,  to 
the  district  court  for  the  same  county,  by  causing  a  written  notice 
of  such  appeal  to  be  served  on  the  clerk  of  such  board  within  thirty 
days  after  the  making  of  such  decision,  and  executing  a  bond  to 
such  county,  with  sufficient  security  to  be 'approved  by  the  clerk  of 
said  board,  conditioned  for  the  faithful  prosecution  of  such  appeal 
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and  the  payment  of  all  costs  that  shall  be  adjudged  against  the 
appellant. 

Sec.  26.  The  clerk  of  the  board,  upon  such  an  appeal  being 
taken  shall  immediately  give  notice  thereof  to  the  county  attorney, 
and  shall  make  out  a  brief  return  of  the  proceedings  in  the  case 
before  the  board,  with  their  decision  thereon,  and  shall  file  the 
same,  together  with  the  bond  and  all  the  papers  in  the  case,  in  his 
possession,  with  the  clerk  of  the  district  court ;  and  such  appeal 
shall  be  entered,  tried  and  determined,  the  same  as  appeals  from 
justices'  courts,  and  costs  shall  be  awarded  in  like  manner. 

Sec.  27.<  The  board  of  commissioners  of  their  respective  coun- 
ties, shall,  at  the  expense  of  the  county,  furnish  annually  and  in 
due  season,  to  the  assessor  of  the  county,  suitable  blank  assessment 
rolls  for  the  several  townships,  prepared  in  accordance  with  the 
provisions  of  law,  and  shall  also  provide  suitable  books  and  station- 
ery for  the  use  of  the  county  officers  of  their  county,  together  with 
appropriate  cases  and  furniture  for  the  safe  and  convenient  keeping 
of  all  the  books,  documents  and  papers  belonging  to  each  of  said  offi- 
cers, and  also  official  seals  for  each  of  said  officers,  when  the  same 
are  required  by  law. 

Sec.  28.  The  board  of  county  commissioners,  at  their  annual 
May  session,  or  oftener  if  they  deem  it  necessary,  shall  carefully 
examine  the  county  orders  returned  by  the  county  treasurer,  by 
comparing  each  order  with  the  record  of  orders  in  the  clerk's  office. 
They  shall  cause  to  be  entered  on  said  record  opposite  to  the  entry 
of  each  order  issued,  the  date  when  the  same  was  cancelled ;  they 
shall  also  make  a  list  of  the  orders  so  cancelled,  specifying  the 
number,  date,  amount,  and  the  person  to  whom  the  same  was  pay- 
able, and  enter  the  same  on  the  journal  of  the  board. 

Sec.  29.  The  boards  of  commissioners  of  their  respective  coun- 
ties, shall  cause  to  be  made  and  published,  yearly,  in  at  least  one 
newspaper  in  the  oounty,  if  such  there  be,  a  report  of  receipts  and 
expenditures  of  the  year  last  preceding,  and  the  amounts  allowed  ; 
but  if  there  be  no  newspaper  printed  in  said  county,  their  state- 
ment shall  be  posted  in  at  least  five  public  places  in  said  county. 

Sec.  80.  If  any  commissioner  shall  refuse  or  neglect  to  per- 
form any  of  the  duties  which  are  or  shall  be  required  of  him  by 
law  as  a  member  of  the  board  of  county  commissioners,  without 
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just  cause  therefor,  he  shall  for  each  offence  forfeit  a  sum  not  less 
than  twenty-five  dollars,  nor  more  than  one  hundred  dollars. 

Sec.  81.  Whenever  any  board  of  commissioners  shall  organise 
new  townships,  or  alter  the  boundaries  of  any  townships  in  their 
county,  they  shall  cause  a  plat  and  record  thereof  to  be  made 
by  their  clerk,  specifying  the  name  and  boundaries  of  such 
township,  which  plat  and  record  shall  be  kept  in  the  office  of  said 
clerk,  and  a  copy  thereof  under  the  seal  of  said  board,  shall  be 
made  by  said  clerk  and  filed  with  the  proper  officer  of  said 
township. 

Sec.  32.  It  shall  be  the  general  duty  of  the  clerk  of  the  board 
of  commissioners :  First,  To  record,  in  a  book  to  be  provided  for 
that  purpose,  all  proceedings  of  the  board.  Second,  To  make  reg- 
ular entries  of  all  their  resolutions  and  decisions,  in  all  questions 
concerning  the  raising  of  money.  Third,  To  record  the  vote  of 
each  commissioner  on  any  question  submitted  to  the  board,  if 
required  by  any  member.  Fourth,  Sign  all  orders  issued  by  the 
board  for  the  payment  of  money,  and  to  record  in  a  book  to  be 
provided  for  that  purpose,  the  receipts  and  expenditures  of  the 
county  treasurer  of  the  county,  Fifth,  To  preserve  and  file  all 
accounts  acted  upon  by  the  board,  with  their  action  thereon ;  and 
he  shall  perform  such  special  duties  as  are  required  by  law. 

Sec.  33.  It  shall  be  the  duty  of  such  clerk  to  designate  upon 
every  account  which  shall  be  audited  and  allowed  by  the  board,  the 
amount  so  allowed;  and  he  shall  also  deliver  to  any  person  who* 
may  demand  it,  a  certified  copy  of  any  record  in  his  office  or  any. 
account  on  file  therein,  on  receiving  from  such  person  twenty-five, 
cents  for  every  folio  contained  in  such  copy. 

Sec.  34.     Such  clerk  shall  not  sign  or  issue  any  county  orders 
unless  ordered  by  the  board  of  commissioners  authorizing  the  same ;  •. 
and  every  such  order  shall  be  numbered,  and  the  date,  amount  and 
number  of  tbe  same,  and  the  name  of  the  person  to  whom  it  is 
issued,  shall  be  entered  in  a  book  to  be  kept  by  him  in  his  offioe  • 
for  that  purpose. 

Sec.  35.  The  said  clerk  of  each  county  shall,  as  often  as  a  new 
township  shall  be  organized  in  bis  county,  or  the  boundaries  of  any. 
township  therein  shall  be  altered,  and  immediately  thereafter,  make 
out  and  transmit  to  the  secretary  of  the  Territory,  a  certified  state- 
ment of  the  names  and  boundaries  so  organized,  and  the  boundaries 
64 


506  PUBLIC  LAWS  OF  TIE 

of  any  township,  the  boundaries  of  which  shall  have  been  altered. 
Sec.  86.  Such  clerk  shall  receive  a  reasonable  compensation 
for  such  service  as  he  may  perform  as  clerk  of  the  board ;  when  no 
specified  fees  are  allowed  therefor,  the  same  to  be  allowed  by  the 
board  and  paid  by  the  county. 


ARTICLE    II. 
Probate  Judge. 

Sec.  1.  There  shall  be  elected  in  each  county  a  probate  judge, 
who  shall  hold  his  office  for  two  years,  and  who  shall,  before  he 
enters  upon  the  duties  of  his  office,  execute  to  the  Territory  of 
Montana,  a  bond  in  the  penal  sum  of  five  thousand  dollars,  with 
two  or  more  sufficient  securities,  to  be  approved  by  the  county 
treasurer  and  filed  in  bis  office,  conditioned  for  the  faithful  perform- 
ance of  the  duties  required  of  him  by  law,  and  for  the  faithful 
application  and  payment  of  all  moneys  and  effects  that  may  come 
into  his  hands  in  the  execution  of  the  duties  of  his  office. 

Sec.  2.  The  probate  judge  shall  keep  a  record  of  all  probate 
business  done  by  or  before  him,  which  record  shall  be  open  to  the 
inspection  of  all  persons  without  charge,  and  be  shall  receive  such 
fees  as  are  by  law  allowed  him  for  probate  business,  and  such  other 
compensation  as  the  board  of  county  commissioners  may  determine : 
Provided,  That  nothing  shall  be  paid  by  the  county,  if  the  fees 
and  official  compensation  of  such  judge  shall  amount  to  five  hun- 
dred dollars  per  annum. 

ARTICLE  III. 

County  Clerk. 

Seo.  1.  A  county  clerk  shall- be  elected  in  each  county  of  this 
Territory,  for  the  term  of  two  years,  and  he  shall,  before  he  enter 
upon  the  duties  of  his  office,  execute  and  file  with  the  treasurer  of 
the  county  a  bond,  with  two  or  more  sufficient  sureties,  in  the 
penal  sum  of  not  less  than  five  thousand  dollars,  to  be  fixed  and 
approved  by  the  treasurer,  with  conditions,  in  substance  as  follows, 
to  wit: 

Whereas,  the  above  bounden was  elected  to  the 
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office  of  county  clerk  of county,  on  the  day  of 

;  now,  therefore,  if  the  said . —  shall  faith- 
fully perform  all  the  duties  of  his  office,  and  shall  pay  oyer  all 
moneys  that  may  come  into  his  hands  as  such  clerk,  as  required  by 
law,  and  shall  deliver  to  his  successor  in  office  all  the  books, 
records,  papers,  and  other  things  belonging  to  his  said  office,  then 
the  above  obligation  to  be  null  and  void ;  otherwise  to  remain  in 
full  force. 

Sec.  2.  The  county  clerk  shall  be,  in  and  for  his  county,  clerk 
of  the  board  of  commissioners,  and  ex  officio  county  auditor. 

Sec.  3.  Every  such  clerk  shall  appoint  a  deputy,  in  writing 
under  his  hand,  and  shall  file  such  appointment  in  his  office,  and 
such  deputy  in  case  of  the  absence  or  disability  of  such  clerk,  or  in 
case  of  a  vacancy  in  his  office,  shall  perform  all  the  duties  of  such 
clerk,  during  such  absenoe,  or  until  such  vacancy  shall  be  filled. 
Every  such  clerk  may  appoint  other  deputies,  and  his  sureties  shall 
be  responsible  under  his  official  undertaking  for  the  acts  of  such 


Sec.  4.  The  county  clerk  shall  keep  his  office  at  the  county 
seat,  shall  attend  the  sessions  of  the  board  of  county  commissioners, 
either  in  person  or  by  deputy,  keep  the  seals,  records,  and  papers 
of  the  board  of  county  commissioners,  and  keep  a  record  of  the 
proceedings  of  said  board,  in  a  book  as  required  by  law,  under  the 
direction  of  said  board  of  commissioners. 

Sbo.  5.  If  a  vacancy  in  the  office  of  county  clerk  shall  occur 
by  death,  resignation  or  otherwise,  the  board  of  county  commission- 
era  shall  appoint  some  suitable  person  to  fill  such  vacancy  until  a 
successor  shall  be  elected  according  to  law. 

Sec.  6.  The  county  clerk  shall  be  ex  officio  recorder  of  deeds, 
and  shall  have  custody  of,  and  shall  safely  keep  and  preserve  all 
the  books,  records,  deeds,  maps,  and  papers  deposited,  or  kept  in 
his  office,  and  shall  also  record  all  deeds,  mortgages,  maps,  instru- 
ments and  writings,  authorized  by  law  to  be  recorded  in  his  office, 
and  left  with  him  for  that  purpose,  and  shall  perform  all  other 
duties  required  of  him  by  law. 

Sec.  7.  Every  recorder  shall  keep  a  general  index,  direct,  and 
inverted,  in  his  office;  the  diftct  index  shall  be  divided  into  seven 
columns,  with  heads  to  the  respective  columns,  as  follows,  to  wit : 
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Time  of 
Reception. 


Names  of 
Grantors. 


Namee  of 
Grantees. 


Nature  of 
Instrument. 


Vol.  &  Page 

where 

Recorded. 


Description 
of  Tract. 


Remarks. 


He  shall  make  correct  entries  in  such  general  index  of  every 
instrument  recorded,  concerning  or  affecting  real  estate,  under  the 
appropriate  headings,  entering  the  names  of  the  "  Grantors,"  in  an 
alphabetical  form.  The  general  inverted  index  shall  be  divided 
into  seven  columns,  as  follows,  to  wit : 


Time  of 
Reception. 


Names  of 
Grantees. 


Names  of 
Grantors. 


Nature  of 
Instrument. 


Vol.  &  Page 

where 

Reoorded. 


Description 
of  Tract. 


Remarks. 


He  shall  make  in  such  general  index,  correct  entries  of  every 
instrument  required  by  law  to  be  entered  in  the  general  index 
direct,  entering  the  names  of  the  grantees  in  alphabetical  order ; 
and  whenever  any  bond,  mortgage,  or  other  instrument  has  been 
released  or  discharged  from  record,  whether  by  written  release 
upon  the  margin  of  the  records,  or  by  recording  a  deed  of  release, 
the  recorder  shall  immediately  note  in  both  general  indexes,  under 
the  column  headed  "  Remarks,"  and  opposite  to  the  appropriate 
entry,  that  such  instrument  has  been  satisfied. 

Sbo.  8.  He  shall  also  keep  a  recording  book,  each  page  of 
which  shall  be  divided  into  five  columns,  as  follows,  to  wit : 


Time  of  Re- 
ception. 


Names  of 
Grantors. 


Names  of 
Grantees. 


To  whom 
Delivered. 


Fees  Received. 
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Whenever  any  instrument  has  been  received  by  him  for  record, 
he  shall  immediately  endorse  upon  such  instrument  his  certificate, 
noting  the  day,  hour  and  minute  of  its  reception,  the  volume  and 
page  where  recorded  and  the  fees  received  for  recording  the  same ; 
and  the  date  of  record  of  such  instrument,  shall  be  from  the  date  of 
the  filing  of  the  same.  Whenever  any  instrument  has  been  filed  as 
aforesaid,  the  recorder  shall  immediately  make  an  entry  of  the  same 
in  his  receiving  book,  under  the  appropriate  heading,  with  the 
amount  paid  as  fees  for  recording  the  same ;  and  after  such  instru- 
ment has  been  recorded,  he  shall  deliver  it  to  the  person  authorized 
to  receive  it,  writing  the  name  of  the  person  to  whom  it  was  deliv- 
ered in  the  appropriate  column. 

Sec.  9.  He  shall  also  keep  a  large  well-bound  book,  in  which 
shall  be  platted  all  maps  of  towns,  villages  or  additions  to  the  same, 
within  his  county,  together  with  the  description,  acknowledgment, 
or  other  writing  thereon.  He  shall  keep  an  index  to  such  book  of 
plats,  which  index  shall  contain  the  name  or  names  of  the  proprie- 
tors of  said  town,  or  village  or  addition.  No  recorder  of  deeds 
shall  be  bound  to  perform  any  of  the  duties  required  to  be  performed 
by  this  act,  for  which  a  fee  is  allowed,  unless  such  fee  has  been 
paid  or  tendered. 

Sbc.  10.  He  shall  keep  an  index  of  each  volume  of  records 
kept  in  his  office,  showing  on  one  page  the  grantors'  names,  in 
alphabetical  order,  and  on  the  other  page  the  names  of  the  grantees, 
in  alphabetical  order. 

Sec.  11.  Copies  of  all  papers  filed  in  the  office  of  the  recorder 
of  deeds,  and  transcript  from  the  books  of  record  kept  therein, 
certified  by  him  under  the  seal  of  his  office,  shall  be  prima  facie 
evidence  in  all  cases. 


ARTICLE  IV. 

Sheriff. 

Sec.  1.  A  sheriff  shall  be  elected  in  each  county  organized  for 
judicial  purposes,  for  the  terfc  of  two  years,  and  who  shall,  before 
he  enter  upon  the  duties  of  his  office,  execute  to  this  Territory  a 
bond  with  at  least  three  sufficient  securities,  in  such  penal  sum  not 
less  than  five  thousand  dollars,  nor  more  than  fifty  thousand  dollars, 
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as  the  judge  of  the  probate  court  and  county  clerk  shall  specify  and 
approve ;  said  bond,  when  thus  approved,  to  be  filed  in  the  office  of 
said  clerk ;  and  no  person  shall  be  received  as  surety,  who  is  not 
worth  at  least  two  thousand  dollars,  over  and  above  his  just  debts : 
Provided,  That  no  person  shall  be  elected  sheriff  for  more  than 
two  terms  in  succession. 

Sbo.  2.  The  condition  of  such  bond  shall  be  in  substance  as 
follows : 

Whereas,  the  above  bounden was  elected  to  the 

office  of  sheriff  of  the  county  of  ,  on  the day  of 

.    Now  the  condition  of  this  obligation  is  such,  that  if  the 

said shall  well  and  faithfully  perform  and  execute 

the  duties -of  the  office  of  sheriff  of  said  county  of during 

his  continuance  in  office,  by  virtue  of  said  election,  without  fraud, 
deceit  or  oppression ;  and  shall  pay  over  all  moneys  that  may  come 
into  his  hands  as  sheriff;  and  shall  deliver  to  his  successor  all  write, 
papers  and  other  things  pertaining  to  bis  office,  which  may  be  so 
required  by  law,  then  the  above  obligation  shall  be  void ;  otherwise 
to  be  and  remain  in  full  force  and  effect. 

Sec.  3.  The  sheriff  of  each  county  shall,  as  soon  as  may  be, 
after  entering  upon  the  duties  of  his  office,  appoint  some  proper 
person  under-sheriff  of  said  county,  who  shall  also  be  a  general 
deputy,  to  hold  during  the  pleasure  of  the  sheriff;  and  as  often  as 
a  vacancy  shall  occur  in  the  office  of  such  under-sheriff,  or  if  he 
become  incapable  of  executing  the  duties  of  said  office,  another 
shall  in  like  manner  be  appointed  in  bis  place. 

Sbo.  4.  Each  sheriff  may  appoint  such  and  so  many  deputies 
as  he  may  think  proper,  for  whose  official  acts,  and  those  of  his 
undersheriff,  he  shall  be  responsible ;  and  may  revoke  such  appoint- 
ments at  his  pleasure ;  and  persons  may  also  be  deputized  by  such 
sheriff  or  under-sheriff,  in  writing,  to  do  particular  acts ;  and  the 
sheriff  and  his  sureties  shall  be  responsible  on  his  official  bond,  for 
the  default  or  misconduct  of  his  under-sheriff  and  deputies. 

Sec.  5.  Every  appointment  of  an  under-sheriff,  or  of  a  deputy- 
tberifi^  and  every  revocation  of  such  appointment,  shall  be  in 
writing,  under  the  hand  of  the  sheftff,  and  shall  be  filed  in  the 
offioe  of  the  clerk  of  the  county ;  but  this  section  shall  not  extend 
to  any  person  who  may  be  deputised  by  any  sheriff  or  under-sheriff, 
to  do  a  particular  act  only. 
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Sbc.  6.  The  sheriff  shall  have  charge  and  custody  of  the  jails 
of  his  county,  and  of  the  prisoners  in  the  same,  and  shall  keep 
them  himself  or  by  his  deputy  or  jailer,  for  whose  acts  he  and  his 
sureties  shall  be  liable. 

Sbc.  7.  The  sheriff  in  person,  or  by  his  under-sheriff  or  deputy, 
shall  serve  and  execute  according  to  law,  all  processes,  writs,  pre- 
cepts and  orders  issued  or  made  by  lawful  authority,  and  to  him 
directed ;  and  shall  attend  upon  the  several  courts  of  record  held 
in  his  county. 

Sec.  8.  It  shall  be  the  duty  of  the  sheriff,  and  under-sheriff 
and  deputies,  to  keep  and  preserve  the  peace  in  their  respective 
counties,  and  to  quiet  and  suppress  all  affrays,  riots,  and  unlawful 
assemblies  and  insurrections,  for  which  purpose,  and  for  the  service 
of  process  in  civil  and  criminal  cases,  and  in  apprehending  or 
securing  any  person  for  felony  or  breach  of  the  peace,  they,  and 
every  coroner  and  constable,  may  call  to  their  aid  such  person  or 
persons  of  their  county  as  they  may  deem  necessary. 

Sec.  9.  Whenever  a  new  sheriff  shall  be  elected  and  shall  have 
qualified  as  required  by  law,  the  former  sheriff  shall,  upon  demand, 
.  deliver  to  him  the  jail  and  other  property  of  the  county,  and  all 
prisoners  in  such  jail,  and  all  writs,  processes,  orders  and  other 
papers  belonging  to  such  office  and  in  his  possession,  or  the  posses- 
sion of  his  under-sheriff  or  deputies,  except  as  provided  in  the  next 
succeeding  section;  and  upon  delivery  thereof,  such  new  sheriff 
shall  execute  to  the  former  sheriff  a  receipt  therefor. 

Sec.  10.  Sheriffs,  under-sheriffs  and  deputies,  may  execute  and 
return  all  such  writs  and  processes  as  shall  be  in  their  hands  at  the 
expiration  of  their  term  of  office,  or  at  the  time  of  their  removal 
from  office,  which  they  shall  have  begun  to  execute  by  service, 
.levy,  or  collection  of  money  thereon.  * 

Sbc.  11.  Any  default  or  misconduct  in  the  office  of  deputy- 
sheriff  or  jailer,  after  the  death,  resignation  or  removal  of  any 
sheriff  by  whom  he  was  appointed,  shall  be  adjudged  a  breach  of 
the  bond  of  such  sheriff 

Sbc.  12.  Any  action  for  default  or  misconduct  of  any  sheriff, 
his  under  sheriff,  jailer,  or  any  of  his  deputies,  may  be  prosecuted 
against  the  executors  or  administrators  of  such  sheriff. 

Sbc.  18.     Every  paper  required  by  law  to  be  served  on  the 


512  PUBLIC  LAWS  OP  THE 

sheriff  may  be  served  on  him  in  person,  or  left  at  his  office  during 
business  hours. 

Sec.  14.  No  sheriff,  under  sheriff,  or  deputy,  shall  appear  or 
advise  as  attorney  or  counsellor  in  any  case  in  any  court. 

Sec.  15.  Whenever  any  sheriff  shall  neglect  to  make  due  re- 
turn of  any  writ  or  process  delivered  to  him  to  be  executed,  or  shall 
be  guilty  of  any  default  or  misconduct  in  relation  thereto,  he  shall 
be  liable  to  fine  or  attachment,  or  both,  at  the  discretion  of  the 
court,  subject  to  appeal  —  such  fine,  however,  not  to  exceed  two 
hundred  dollars, —  and  also  an  action  for  damages  to  the  party 
aggrieved. 

Sec,  16.  No  sheriff  shall  directly  or  indirectly  ask,  demand,  or 
receive  for  any  service  to  be  by  him  performed  in  the  discbarge  of 
any  of  his  official  duties,  any  greater  fees  than  are  allowed  by  law, 
on  pain  of  forfeiture  of  treble  damages  .to  the  party  aggrieved,  and 
of  being  fined  in  a  sum  not  less  than  twenty-five  dollars  and  not 
more  than  two  hundred  dollars. 


ARTICLE  V. 

Coroner. 

Sec.  1.  A  coroner  shall  be  elected  in  each  county  for  the  term 
of  two  years,  who  shall,  before  be  enter  upon  the  duties  of  his 
office,  give  bonds  to  this  Territory  in  such  penal  sum,  not  less  than 
five  hundred  dollars  nor  more  than  five  thousand  dollars,  with  suf- 
ficient sureties,  not  less  than  two  in  number,  as  the  county  treas- 
urer shall  direct  and  approve,  the  condition  of  which  bond  shall  be 
in  substance  the  same  as  that  given  by  the  sheriff,  such  bond  to  be 
filed  with  the  clerk  of  the  proper  county. 

Sec.  2.  When  there  shall  be  no  sheriff  in  the  county  organized 
for  judicial  purposes,  it  shall  be  the  duty  of  the  coroner  to  exercise 
all  the  powers  and  duties  of  the  sheriff  of  bis  county  until  a  sheriff 
be  elected  and  qualified :  and  when  the  sheriff,  from  any  cause, 
shall  be  committed  to  the  jail  of  his  county,  the  coroner  shall  be 
keeper  thereof  during  the  time  the  sheriff  shall  remain  prisoner 
therein. 

Sec.  3.  Every  coroner  shall  serve  and  execute  processes  of 
every  kind,  and  perform  all  other  duties  of  the  sheriff  when  the 
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sheriff  shall  be  a  party  to  a  case,  or  when  affidavit  shall  be  made 
and  filed  as  provided  in  the  succeeding  section ;  and  in  all  such 
cases  he  shall  exercise  the  powers  and  proceed  in  the  same  manner 
as  prescribed  for  the  sheriff  in  the  performance  of  similar  duties. 

Sec.  4.  Whenever  any  party,  his  agent,  or  attorney,  shall 
make  and  file  with  the  clerk  of  the  proper  court  an  affidavit  stating 
that  he  believes  that  the  sheriff  of  such  county  will  not,  by  reason 
of  either  partiality,  prejudice,  consanguinity,  or  interest,  faithfully 
perform  his  duties  in  any  suit  commenced  or  about  to  be  commenced 
in  said  court,  the  clerk  shall  direct  the  original  or  other  process  in 
such  suit  to  the  coroner,  who  shall  execute  the  same  in  like  manner 
as  the  sheriff  might  or  ought  to  have  done. 

Sec.  5.  The  coroner  shall  hold  an  inquest  upon  the  dead  bodies 
of  such  persons  only  as  are  supposed  to  have  died  by  unlawful 
means,  or  the  cause  of  whose  death  is  unknown.  When  he  has 
notice  of  the  dead  body  of  any  person  supposed  to  have  died  by 
unlawful  means,  the  cause  of  whose  death  is  unknown,  found  or 
being  in  the  county,  it  shall  be  his  duty  to  summon  forthwith  six 
citizens  of  the  county  to  appear  before  him  at  a  time  and  place 
named. 

Sec.  6.  If  any  juror  fail  to  appear,  the  coroner  shall  summon 
the  proper  number  from  by-standers  immediately,  and  proceed  to 
impanel  them,  and  administer  the  following  oath  in  substance : 

You  do  solemnly  swear  (or  affirm)  that  you  will  diligently  in- 
quire, and  true  presentment  make,  when,  how,  and  by  what  means 
the  person  whose  body  lies  here  dead  came  to  his  death,  according 
to  your  knowledge  and  the  evidence  given  you.     So  help  you  God. 

Sec.  7.  The  coroner  may  issue  subpoenas  within  his  county  for 
witnesses,  returnable  forthwith,  or  at  such  time  and  place  as  he 
shall  therein  direct ;  and  witnesses  shall  be  allowed  the  same  fees 
as  in  cases  before  a  justice  of  the  peace ;  and  the  coroner  shall  have 
the  same  authority  to  enforce  the  attendance  of  witnesses,  and  to 
punish  them  and  jurors  for  contempt  in  disobeying  his  processes, 
as  a  justice  of  the  peace  has,  when  his  process  issues  in  behalf  of 
the  Territory. 
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Witness's  Oath. 

Sec.  8.  An  oath  shall  be  administered  to  the  witnesses  in  at- 
tendance, as  follows : 

You  do  solemnly  swear  that  the  testimony  which  you  shall  give 
to  this  inquest,  concerning  the  death  of  the  person  here  lying  dead, 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.  So 
help  you  God. 

Testimony. 

Sec.  9.  The  testimony  shall  be  reduced  to  writing,  under  the 
coroner's  order,  and  subscribed  by  the  witnesses. 


Verdict. 

Sec.  10.  The  jurors  haying  inspected  the  body,  heard  the  tes- 
timony, and  made  all  needful  inquiries,  shall  return  to  the  coroner 
their  inquisition  in  writing,  under  their  hands,  in  substance  as  fol- 
lows, and  stating  the  matters  in  the  following  form  suggested  as  far 
as  found: 

Territory  of  Montana,  y 
County  of .     S 


An  inquisition  holden  at ,  in  the  county  of , 

on  the  day  of ,  A.  D.  18 — - — ,  before  me, 

,  coroner  of  said  county,  upon  the  body  of , 

(or  person  unknown)  there  lying  dead,  by  the  jurors  whose  names 
are  hereunto  subscribed,  the  said  jurors,  upon  their  oaths,  do  say 
(here  state  when,  how,  by  what  person,  means,  weapons,  or  acci- 
dent he  or  she  came  to  his  or  her  death,  and  whether  feloniously). 
In  testimony  whereof  the  said  jurors  have  hereunto  set  their  hands 
the  day  and  year  aforesaid. 


Same,  Secret. 

Sec.  11.  If  the  inquisition  find  a  crime  has  been  committed  on 
the  deceased,  and  name  the  person  whom  the  jury  believes  has  com- 
mitted it,  the  inquest  shall  not  be  made  public  until  after  the  arrest, 
directed  in  the  next  section. 
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Sec.  12.  If  the  person  charged  be  present  the  coroner  may 
order  his  arrest  by  an  officer,  or  any  person,  and  shall  make  a  war- 
rant requiring  the  officer  or  other  person  to  take  him  before  a  jus- 
tice of  the  peace. 


Warrant. 

Sec.  18.  If  the  person  charged  be  not  present,  and  the  coroner 
believes  he  can  be  taken,  the  coroner  may  issue  a  warrant  to  the 
sheriff,  or  any  constable  of  the  county,  requiring  him  to  arrest  the 
person  and  take  him  before  a  justice  of  the  peace. 

Sec.  14.  The  warrant  of  a  coroner  in  the  above  cases  shall  be 
of  equal  authority  with  that  of  a  justice  of  the  peace;  and  when 
the  person  charged  is  brought  before  the  justice  of  the  peace,  he 
shall  be  dealt  with  as  a  person  held  under  a  complaint  in  the  usual 
form. 

Sec.  15.  The  warrant  of  the  coroner  shall  recite  substantially 
the  proceedings  had  before  him,  and  the  verdict  of  the  jury  of  in- 
quest leading  to  the  arrest,  and  such  warrant  shall  be  a  sufficient 
foundation  for  the  proceeding  of  the  justice,  instead  of  a  complaint. 


Return. 

Sec.  16.  The  coroner  shall  then  return  to  the  district  court  the 
inquisition,  the  written  evidence,  and  the  list  of  the  witnesses  who 
testified  material  matter. 


Burial  Expenses. 

Sec  17.  The  coroner  shall  cause  the  body  of  a  deceased  per- 
son  which  he  is  called  to  view  to  be  delivered  to  his  or  her  friends, 
if  there  be  any,  if  not,  he  shall  cause  him  or  her  to  be  decently 
buried,  and  the  expenses  to  be  paid  from  any  property  found  with 
the  body,  or  if  there  be  none,  from  the  county  treasury,  by  certify- 
ing an  account  of  the  expenses,  which  being  presented  to  the  board 
of  oounty  commissioners,  shall  be  allowed  by  them,  if  deemed  rea- 
sonable, and  paid  as  other  claims  on  the  county. 
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of  any  township,  the  boundaries  of  which  shall  have  been  altered. 
Sec.  86.  Such  clerk  shall  reeeive  a  reasonable  compensation 
for  such  service  as  he  may  perform  as  clerk  of  the  board ;  when  no 
specified  fees  are  allowed  therefor,  the  same  to  be  allowed  by  the 
board  and  paid  by  the  county. 


ARTICLE    II. 
Probate  Judgb. 

Sec.  1.  There  shall  be  elected  in  each  county  a  probate  judge, 
who  shall  hold  his  office  for  two  years,  and  who  shall,  before  he 
enters  upon  the  duties  of  his  office,  execute  to  the  Territory  of 
Montana,  a  bond  in  the  penal  sum  of  five  thousand  dollars,  with 
two  or  more  sufficient  securities,  to  be  approved  by  the  county 
treasurer  and  filed  in  his  office,  conditioned  for  the  faithful  perform- 
ance of  the  duties  required  of  him  by  law,  and  for  the  faithful 
application  and  payment  of  all  moneys  and  effects  that  may  come 
into  his  hands  in  the  execution  of  the  duties  of  his  office. 

Sec.  2.  The  probate  judge  shall  keep  a  record  of  all  probate 
business  done  by  or  before  him,  which  record  shall  be  open  to  the 
inspection  of  all  persons  without  charge,  and  he  shall  receive  such 
fees  as  are  by  law  allowed  him  for  probate  business,  and  such  other 
compensation  as  the  board  of  county  commissioners  may  determine : 
Provided,  That  nothing  shall  be  paid  by  the  county,  if  the  fees 
and  official  compensation  of  such  judge  shall  amount  to  five  hun- 
dred dollars  per  annum. 

ARTICLE  III. 
County  Clerk. 

Sec.  1.  A  county  clerk  shall- be  elected  in  each  county  of  this 
Territory,  for  the  term  of  two  years,  and  he  shall,  before  he  enter 
upon  the  duties  of  his  office,  execute  and  file  with  the  treasurer  of 
the  county  a  bond,  with  two  or  more  sufficient  sureties,  in  the 
penal  sum  of  not  less  than  five  thousand  dollars,  to  be  fixed  and 
approved  by  the  treasurer,  with  conditions,  in  substance  as  follows, 
to  wit: 

Whereas,  the  above  bounden was  elected  to  the 
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office  of  county  clerk  of county,  on  the  day  of 

;  now,  therefore,  if  the  said . —  shall  faith- 
fully perform  all  the  duties  of  his  office,  and  shall  pay  over  all 
moneys  that  may  come  into  his  hands  as  such  clerk,  as  required  by 
law,  and  shall  deliver  to  his  successor  in  office  all  the  books, 
records,  papers,  and  other  things  belonging  to  his  said  office,  then 
the  above  obligation  to  be  null  and  void ;  otherwise  to  remain  in 
full  force. 

Sec.  2.  The  county  clerk  shall  be,  in  and  for  his  county,  clerk 
of  the  board  of  commissioners,  and  ex  officia  county  auditor. 

Sec.  3.  Every  such  clerk  shall  appoint  a  deputy,  in  writing 
under  his  hand,  and  shall  file  such  appointment  in  his  office,  and 
such  deputy  in  case  of  the  absence  or  disability  of  such  clerk,  or  in 
case  of  a  vacancy  in  his  office,  shall  perform  all  the  duties  of  such 
clerk,  during  such  absence,  or  until  such  vacancy  shall  be  filled. 
Every  such  clerk  may  appoint  other  deputies,  and  his  sureties  shall 
be  responsible  under  his  official  undertaking  for  the  acts  of  such 
deputies. 

Sec.  4.  The  county  clerk  shall  keep  his  office  at  the  county 
seat,  shall  attend  the  sessions  of  the  board  of  county  commissioners, 
either  in  person  or  by  deputy,  keep  the  seals,  records,  and  papers 
of  the  board  of  county  commissioners,  and  keep  a  record  of  the 
proceedings  of  said  board,  in  a  book  as  required  by  law,  under  the 
direction  of  said  board  of  commissioners. 

Sec.  5.  If  a  vacancy  in  the  office  of  county  clerk  shall  occur 
by  death,  resignation  or  otherwise,  the  board  of  county  commission- 
era  shall  appoint  some  suitable  person  to  fill  such  vacancy  until  a 
suocessor  shall  be  elected  according  to  law. 

Sec.  6.  The  county  clerk  shall  be  ex  officio  recorder  of  deeds, 
and  shall  have  custody  of,  and  shall  safely  keep  and  preserve  all 
the  books,  records,  deeds,  maps,  and  papers  deposited,  or  kept  in 
his  office,  and  shall  also  record  all  deeds,  mortgages,  maps,  instru- 
ments and  writings,  authorized  by  law  to  be  recorded  in  his  office, 
and  left  with  him  for  that  purpose,  and  shall  perform  all  other 
duties  required  of  him  by  law. 

Sec.  7.  Every  recorder  shall  keep  a  general  index,  direct,  and 
inverted,  in  his  office ;  the  du&ct  index  shall  be  divided  into  seven 
columns,  with  heads  to  the  respective  columns,  as  follows,  to  wit : 
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Ssc.  X-  Each  county  treasurer  shall  keep  a  just  and  true  ac- 
count of  the  receipts  and  expenditures  of  all  nioneys  which  shall 
come  into  hii  hands  by  virtue  of  his  office,  in  a  book  or  books  to  be 
kept  by  him  for  that  purpose,  which  books  shall  be  open  at  all  times 
for  the  inspection  of  the  board  of  county  commissioners,  or  any 
member  thereof,  and  to  all  county  and  Territorial  officers ;  and  at 
the  annual  meeting  fit  the  said  board  of  commissioners,  or  at  such 
other  time  as  they  may  direct,  he  shall  settle  with  them  his  account 
as  treasurer,  and  for  that  purpose  he  shall  exhibit  to  them  all  his 
books  and  accounts,  and  all  vouchers  relative  to  the  same,  to  be 
audited  and  allowed. 

Sec.  8.  County  orders  properly  attested  shall  be  entitled  to 
preference  as  to  payment  according  to  the  order  of  time  in  which 
they  may  be  presented  to  the  county  treasurer ;  but  when  two  or 
more  orders  are  presented  at  the  same  time,  precedence  shall  be 
given  to  the  order  of  the  oldest  date ;  but  every  county  treasurer 
shall  receive  in  payment  of  county  taxes  county  orders  issued  in 
his  county,  which  may  be  presented  in  payment  for  such  county 
taxes. 

Sec.  9.  Upon  the  resignation  or  removal  from  office  of  any 
county  treasurer,  all  books  and  papers  belonging  to  his  office,  and 
all. moneys  in  his  hands  by  virtue  of  his  office,  shall  be  delivered  to 
his  successor  in  office,  upon  oath  of  such  preceding  county  treas- 
urer ;  or  in  case  of  his  death,  upon  oath  of  his  executors  or  admin- 
istrators. If  any  such  preceding  county  treasurer,  or  in  case  of 
his  death,  if  his  executors  or  administrators,  shall  neglect  or  refuse 
to  deliver  up  such  books,  papers,  and  moneys,  on  oath,  when  law- 
fully demanded,  every  such  person  shall  forfeit  a  sum  not  less  than 
one  hundred  dollars  nor  more  than  five  hundred  dollars,  and  be 
also  liable  upon  his  official  bond  for  such  refusal  or  neglect. 

Sec.  10.  The  county  treasurer  of  each  county  shall  be,  by  vir- 
tue of  his  office,  collector  of  taxes  therein,  and  shall  perform  such 
duties  in  that  regard  as  are  prescribed  by  law. 

Sec.  11.  It  shall  be  the  duty  of  said  county  treasurer  to  assess 
at  a  fair  value  the  property  of  any  person  liable  to  pay  taxes  whom 
the  county  assessor  has  failed  to  assess,  and  to  place  the  same  on 
the  tax  duplicate,  and  to  collect  taxes  on  the  same  in  the  manner 
provided  by  law.  Provided,  however,  That  said  treasurer  shall 
not  be  compelled  to  assess  such  property  in  person.     Provided 
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further i  That  he  be  authorized  to  administer  oaths  to  such  persons, 
or  any  others,  touching  the  value  of  said  property. 


ARTICLE  VII. 
County  Surveyor. — Term — Bond. 

Sec.  1.  A  county  surveyor  shall  be  elected  for  the  term  of  two 
years,  who  shall  give  bond  to  the  board  of  county  commissioners, 
to  be  approved  by  the  county  clerk  of  the  proper  county,  in  the 
sum  of  one  thousand  dollars,  conditioned  for  the  faithful  discharge 
of  his  duties. 

Sec.  2.  The  county  surveyor  may  appoint  as  many  assistants 
as  he  may  think  proper,  for'whose  official  acts  he  shall  be  responsi- 
ble. The  certificate  of  the  county  surveyor,  or  any  of  his  depu- 
ties shall  be  admitted  as  legal  evidence  in  any  court  of  the  Terri- 
tory, but  the  same  may  be  explained  or  rebutted  by  other  evidence. 

Sec.  8.  It  shall  be  the  duty  of  the  county  surveyor,  by  him- 
self or  one  of  his  deputies,  to  execute  any  survey  which  may  be 
required  by  an  order  of  any  court,  upon  the  application  of  any 
individual  or  corporation. 

Sec.  4.  The  said  surveyor  shall  keep  a  correct  and  fair  record 
of  all  surveys  made  by  him  or  his  deputies,  in  a  book  to  be  pro- 
vided for  that  purpose  by  the  county,  which  shall  be  transmitted  to 
his  successor  in  office.  He  shall  also  number  each  survey,  pro- 
gressively, and  shall  preserve  a  copy  of  field  notes  and  calculations 
of  each  survey,  indorsing  thereon  its  proper  number,  a  copy  of 
which,  and  also  a  fair  and  accurate  plat,  together  with  a  certificate 
of  survey,  shall  be  furnished  by  said  surveyor  to  any  person  requir- 
ing the  same. 

Sbc.  5.  If  the  office  of  county  surveyor  be  at  any  time  vacant, 
the  board  of  county  commissioners  are  hereby  empowered  to  appoint 
some  suitable  person  to  perform  the  duties  of  the  office  until  a 
county  surveyor  be  elected. 
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ARTICLE    VIII. 

County  Assessor. 

Sec.  1.  A  county  assessor  shall  be  elected  in  each  county,  at 
the  general  election,  who  shall  give  bond  with  two  or  more  suf- 
ficient sureties,  in  the  penal  sum  of  not  less  than  two  thousand 
dollars,  for  the  performance  of  his  duties,  to  the  satisfaction  of  the 
board  of  county  commissioners,  and  subscribe  an  oath  or  affirmation 
for  the  faithful  performance  of  his  duties  as  such  assessor,  and  shall 
be  a  qualified  elector  of  said  county,  and  shall  hold  his  office  for 
one  year  and  until  his  successor  is  elected  and  qualified. 

Sec.  2.  When  the  board  of  county  commissioners  shall  be  of 
the  opinion  that  such  assessor  is  unable  to  perform  the  duties  of  his 
office  according  to  law,  they  may  authorize  said  assessor  to  appoint 
one  or  more  deputies,  who  shall  be  sworn  and  give  bond,  similar  to 
the  principal  himself. 

Sec.  8.  Such  successor  and  deputy  or  deputies,  shall  receive 
from  said  county,  such  a  sum, — not  exceeding  twelve  dollars  per 
day,  for  each  day  of  actual  service  in  the  discharge  of  said  duties, 
— as  the  said  board  of  county  commissioners  may  deem  right  and 
just. 

ARTICLE  IX. 

Miscellaneous  Provisions. 

Seo.  1.  Each  sheriff,  county  clerk,  county  treasurer,  county 
attorney  and  probate  judge,  shall  keep  his  office  at  the  county  seat 
of  his  county,  and  in  the  office  provided  by  the  county,  if  any  such 
has  been  provided,  and  if  there  be  none  established,  then  at  such 
place  as  shall  be  fixed  by  special  provision  of  law,  or  if  there  be  no 
such  provision,  then  at  such  place  as  the  board  of  county  commis- 
sioners shall  direct,  and  they  shall  each  keep  the  same  open  during 
the  usual  business  hours  of  each  day  (.Sundays  excepted),  and  all 
books  and  papers  required  to  be  in  their  office,  shall  be  open  for 
the  examination  of  any  person,  and  if  any  person  or  officer  shall 
neglect  to  comply  with  the  provisions  of  this  section,  he  shall  forfeit 
for  each  day  he  so  neglect,  the  sum  of  five  dollars. 
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Sbo.  2.  Each  county  or  township  officer  named  in  this  and  the 
succeeding  article,  shall,  before  entering  upon  the  duties  of  his 
office,  and  within  twenty  days  after  receiving  official  notice  of  his 
election  or  appointment,  or  within  twenty  days  after  the  commence- 
ment of  the  term  for  which  he  was  elected,  execute  and  deposit  his 
official  bond,  as  prescribed  by  law,  and  any  such  officer  shall  also, 
within  the  same  time,  take  and  subscribe  the  oath  of  office  pre- 
scribed by  law,  before  some  officer  authorized  to  administer  oaths, 
and  deposit  the  same  with  his  official  bond,  to  be  filed  and  preserved 
therewith. 

Sbc.  8.  Every  deputy,  appointed  to  any  of  said  offices,  shall, 
before  entering  upon  his  duties  under  such  appointment,  take  and 
subscribe  to  the  like  oath  of  office  as  that  required  to  be  taken  by 
the  officer  appointing  him,  and  shall  deposit  the  same  in  the  office 
where  the  bond  of  such  officer  is  deposited. 

Sbc.  4.  Copies  of  all  documents,  writs,  proceedings,  instru- 
ments, papers  and  writings,  duly  filed  or  deposited  in  the  office  of 
any  judge  of  probate,  county  elerk  or  county  treasurer,  and  tran- 
script from  books  of  record  or  proceedings  kept  by  any  of  said  offi- 
cers, with  the  seal  of  his  office  affixed,  shall  be  prima  facia 
evidence  in  all  cases. 

Sec.  5.  Whenever  any  justice  of  the  peace  shall  be  required  to* 
act  as  coroner  in  any  case,  or  any  coroner  shall  be  required  to  act 
as  sheriff,  or  any  other  officer  in  this  Territory  shall  be  required  to* 
perform  any  duties  belonging  to  any  other  officer,  he  shall,  for  the 
time  being,  have  the  same  powers  in  respect  to  those  duties,  as  are- 
given  by  law  to  the  officer  whose  duties  he  shall  perform,  and  shall* 
be  entitled  to  receive  the  same  compensation  for  his  services. 


ARTICLE  X. 

Justices  and  Constables. 

Sbc  1.  That  on  the  first  Monday  of  April  next,  there  shall  be 
elected  by  the  qualified  voters  of  each  township,  which » may  be 
organized  by  the  board  of  county  commissioners, — two  justices  of 
the  peace,  one  of  whom  shall  be  elected  for  the  term  of  two  years, 
and  one,  for  one  year,  and  it  shall  be  so  designated  on  the  ballot ; 
also  two  constables  for  the  same  time  and  in  the  same  manner,  and 
66 
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on  the  first  Monday  of  September  annually  thereafter,  there  shall 
be  elected  by  the  qualified  voters  of  each  township,  one  justice  of 
the  peace,  and  one  constable.  The  powers,  jurisdiction  and  duties 
of  the  several  justices  and  constables  herein  provided  for,  shall  be 
the  same  as  provided  by  law. 

Sec.  2.  Every  justice  of  the  peace,  after  he  has  received  his 
certificate  of  election,  shall,  before  entering  upon  the  duties  of  his 
office,  be  required  to  execute  an  undertaking  to  the  Territory  of 
Montana,  in  the  penal  sum  of  two  thousand  dollars,  with  at  least 
two  sufficient  sureties,  who  shall  certify  the  same  according  to  law, 
which  said  undertaking  shall  be  approved  by  the  county  clerk,  and 
in  addition,  such  justice  shall  take  and  subscribe  to  an  oath,  or 
make  affirmation  to  support  the  Constitution  of  the  United  States, 
and  the  Organic  Act  of  this  Territory,  and  that  he  will  well  and 
truly  perform  all  the  duties  which  may  be  required  of  him  by  law, 
and  which  oath  or  affirmation  shall  be  indorsed  upon  his  official 
undertaking,  which  shall  be  filed  with  the  county  clerk. 

Sec.  8  Every  constable  elected  or  appointed,  after  he  has 
received  his  certificate  of  election  or  appointment,  shall,  before 
entering  upon  the  duties  of  his  office,  be  required  to  execute  an 
undertaking  to  the  Territory  of  Montana,  in  the  penal  sum  of  two 
thousand  dollars,  with  two  sufficient  sureties,  and  comply  with  the 
previous  section,  as  justices  of  the  peace  are  required  by  law  to  do. 

Sec.  4.  That  for  the  purpose  of  carrying  into  effect  the  pro- 
visions of  this  act,  the  board  of  county  commissioners  heretofore 
appointed  or  elected,  or  who  Bhall  hereafter  be  appointed  or  elected, 
shall,  on  the  fifteenth  day  of  March  next,  assemble  at  the  county 
seat  of  their  respective  counties  and  proceed  to  lay  off  or  divide 
their  respective  counties  into  townships  and  precincts,  and  appoint 
three  citizens  in  each  precinct  to  act  as  judges  of  election,  which 
election  shall  be  conducted  in  all  things  according  to  law. 

Sec.  5.     This  act  shall  be  in  force  from  and  after  its  passage. 
[Approved  February  0,  1865.] 
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AN  ACT  concerning  Licensee, 

Be  it  enacted  by  the    Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sec.  1.  There  shall  be  levied  and  collected- by  the  tax  collector 
a  license  tax  as  follows :  First,  For  each  billiard  table  twenty  dol- 
lars per  quarter.  Second,  From  the  manager  or  lessee  of  every 
theatre  five  dollars  per  day,  or  fifty  dollars  per  month.  Third, 
For  each  exhibition  of  serenaders,  opera,  or  concert  singers,  dance- 
houses,  hurdy-gurdy  houses,  minstrels,  sleight-of-hand  perform- 
ances, legerdemain,  and  all  other  shows  and  exhibitions,  the  same 
payment  for  license  as  is  required  for  theatrical  performances. 
Fourth,  From  each  and  every  insurance  company  transacting  busi- 
ness in  this  Territory  the  sum  of  "fifty  dollars  per  year.  Fifth, 
From  each  pawnbroker  fifty  dollars  per  quarter.  Sixth,  From 
each  keeper  of  an  intelligence  office,  or  assayer  of  metals,  quartz, 
or  rock,  fifteen  dollars  per  quarter.  Seventh,  Each  professional 
man  before  practicing  as  such,  all  lawyers,  dentists,  physicians, 
surgeons,  and  persons  of  all  other  professions,  shall  pay  a  license 
of  twenty  dollars  per  annum. 

Sec.  2.  Licenses  shall  be  obtained  by  the  person,  private  asso- 
ciation, or  incorporation,  doing  business  in  this  Territory,  engaged 
in  one  or  more  of  the  following  occupations,  to  wit. :  In  buying 
or  selling  foreign  or  inland  bills  of  exchange,  or  in  loaning  money 
at  interest,  or  in  buying  or  selling  notes,  bonds,  or  other  evidences 
of  indebtedness  of  private  persons,  or  Territorial,  county  or  city 
stocks,  or  indebtedness  or  stocks  of  incorporated  companies  or  unin- 
corporated companies,  or  person  or  persons,  or  in  buying  or  selling 
gold  dust,  or  gold  or  silver  bullion,  gold  or  silver  coin,  keepers  of 
savings  banks,  or  engaged  as  common  carriers  in  transmitting  or 
carrying  gold  dust,  gold  or  silver  coin  or  bullion,  from  one  place 
to  another,  for  hire  or  profit,  or  engaged  in  receiving  general  or 
special  deposits  of  gold  dust,  gold  or  silver  coin  or  bullion,  includ- 
ing all  brokers,  and  shall  be  divided  into  five  classes,  as  follows : 
Those  doing  business  in  the  aggregate  to  the  amount  of  two  hun- 
dred thousand  dollars  per  quarter  shall  constitute  the  first  class, 
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and  shall  pay  a  license  of  one  hundred  dollars  per  quarter ;  those 
doing  business  to  the  amount  of  one  hundred  and  fifty  thousand 
dollars  and  less  than  two  hundred  thousand  dollars  per  quarter 
shall  constitute  the  second  class,  and  shall  pay  a  license  of  eighty 
dollars  per  quarter ;  all  those  doing  business  to  the  amount  of  one 
hundred  thousand  dollars  per  quarter,  and  less  than  one  hundred 
and  fifty  thousand  dollars  per  quarter,  shall  constitute  the  third 
class,  and  shall  pay  a  license  of  fifty  dollars  per  quarter ;  all  those 
doing  business  to  the  amount  of  fifty  thousand  dollars  per  quarter, 
and  less  than  one  hundred  thousand  dollars  per  quarter,  shall  con- 
stitute the  fourth  class,  and  shall  pay  a  license  of  forty  dollars  per 
quarter ;  and  all  those  doing  business  lees  than  fifty  thousand  dol- 
lars per  quarter  shall  constitute  the  fifth  class,  and  shall  pay  a 
license  of  thirty  dollars  per  quarter.  Said  amounts  are  to  be  paid 
to  the  collector  of  taxes  in  the  county  in  which  the  party  applying 
therefor  desires  to  or  does  transact  any  or  all  of  the  occupations 
specified  herein ;  and  a  separate  license  shall  be  obtained  for  each 
branch  or  separate  house  of  business  in  the  same  county. 

Sec.  3.  All  bankers,  or  such  persons  or  corporations  as  are  en- 
gaged in  buying  or  selling  foreign  or  domestic  bills  of  exchange  or 
drafts,  shall  be  divided  into  five  classes,  as  follows :  Those  doing 
business  to  the  amount  of  five  hundred  thousand  dollars  per  month 
shall  constitute  the  first  class,  and  shall  pay  a  license  of  one  hun- 
dred dollars  per  month ;  and  those  doing  business  between  the  sums 
of  three  and  five  hundred  thousand  dollars  per  month  shall  consti- 
tute the  second  class,  and  shall  pay  a  license  of  eighty  dollars  per 
month ;  all  those  doing  business  between  the  sums  of  two  and  three 
hundred  thousand  dollars  per  month  shall  constitute  the  third  olaas, 
and  shall  pay  a  license  of  sixty  dollars  per  month ;  all  those  doing 
business  between  the  sums  of  one  and  two  hundred  thousand  dol- 
lars per  month  shall  constitute  the  fourth  class,  and  9hall  pay  a 
license  of  forty  dollars  per  month ;  and  all  persons  doing  business 
in  any  sum  less  than  one  hundred  thousand  dollars  per  month  shall 
constitute  the  fifth  class,  and  shall  pay  a  license  of  thirty  dollars 
per  month. 

Seo.  4.  All  keepers  of  livery  stables,  keepers  of  hay-yards  or 
corrals  for  feeding  or  keeping  stock  or  selling  hay,  shall  pay  a 
license  of  fifteen  dollars  per  quarter ;  and  all  ranchmen  who  keep 
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or  herd  stock  for  hire  shall  pay  a  lioense  of  fifteen  dollars  per 
quarter. 

Sbo.  5.  Every  person  who  has  a  fixed  place  of  business,  who 
may  deal  in  goods,  wares,  or  merchandise,  wines  or  distilled  liquors, 
drugs  or  medicines,  jewelry  or  wares  of  precious  metals,  shall  pay 
a  license  as  follows :  Those  who  are  estimated  to  make  average 
monthly  sales  of  one  hundred  thousand  dollars  or  more  shall  con- 
stitute the  first  class ;  those  whose  monthly  sales  are  estimated  be- 
tween seventy-five  and  one  hundred  thousand  dollars  shall  consti- 
tute the  second  class;  those  whose  monthly  sales  are  estimated 
between  fifty  and  seventy-five  thousand  dollars  shall  constitute  the 
third  class ;  those  whose  monthly  sales  are  estimated  between  forty 
and  fifty  thousand  dollars  shall  constitute  the  fourth  class;  those 
whose  monthly  sales  are  estimated  between  thirty  and  forty  thous- 
and dollars  shall  constitute  the  fifth  class ;  those  whose  monthly 
sales  are  estimated  between  twenty  and  thirty  thousand  dollars  shall 
constitute  the  sixth  class ;  those  whose  monthly  sales  are  estimated 
between  ten  and  twenty  thousand  dollars  shall  constitute  the  seventh 
class;  those  whose  estimated  monthly  sales  are  between  five  and  ten 
thousand  dollars  shall  constitute  the  eighth  class;  all  those  whose 
estimated  monthly  sales  are  between  three  and  five  thousand  dol- 
lars shall  constitute  the  ninth  class;  and  all  those  whose  estimated 
monthly  sales  are  less  than  three  thousand  dollars  shall  constitute 
the  tenth  class.  The  first  class  shall  pay  a  license  of  one  hundred 
dollars  per  month ;  the  second  class  shall  pay  seventy-five  dollars 
per  month ;  the  third  class  shall  pay  fifty  dollars  per  month ;  the 
fourth  class  shall  pay  forty  dollars  per  month ;  the  fifth  class  shall 
pay  thirty  dollars  per  month ;  the  sixth  class  shall  pay  twenty-five 
dollars  per  month ;  the  seventh  class  shall  pay  twenty  dollars  per 
month ;  the  eighth  clasft  shall  pay  fifteen  dollars  per  month ;  the 
ninth  class  shall  pay  ten  dollars  per  month ;  and  the  tenth  class 
shall  pay  five  dollars  per  month.  Provided,  That  the  sales  of 
liquors  and  wines,  licensed  under  this  section,  shall  not  be  in  less 
quantities  than  one  gallon,  and  no  license  shall  be  issued  for  less 
than  three  months.  All  auctioneers  shall  procure  a  license,  and  shall 
pay  therefor  the  sum  of  twenty  dollars  per  month.  Provided, 
That  no  license  shall  be  required  for  the  sale  of  goods  on  execution 
or  sheriff's  sale  under  attachment  or  order  of  any  court.  All  per- 
sons coming  into  this  Territory  with  droves  of  stock  for  sale  shall 
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pay  a  license  of  one  dollar  for  each  bead  of  neat  cattle,  horses, 
males,  or  asses,  and  thirty  cents  for  each  head  of  sheep  or  swine  so 
offered  for  sale. 

Sec.  6.  All  tavern  and  innkeepers,  and  persons  who  may  dis- 
pose of  any  spirituous,  malt,  or  fermented  liquors  in  quantities  less 
than  one  gallon,  shall,  before  the  transaction  of  any  such  business, 
obtain  a  license,  for  which  they  shall  pay  the  sum  of  fifty  dollars 
per  quarter.  Provided)  When  such  tavern  or  innkeeper  shall  not 
carry  on  such  business  within.three  miles  of  any  incorporated  city 
or  town,  then  the  said  license  shall  be  fifteen  dollars  per  quarter. 

Sbc.  7.  Every  travelling  merchant,  hawker  or  pedler,  who 
shall  carry  a  pack  or  trunk,  and  shall  vend  goods,  wares,  or  mer- 
chandise, shall  pay  a  license  of  five  dollars  per  month  ;  and  every 
travelling  merchant,  hawker  or  pedler,  or  dealer  in  provisions  not 
raised  or  produced  by  himself  in  the  Territory,  who  shall  use  a  wagon 
or  cart  drawn  by  one  or  more  animals,  shall  pay  a  license  of  ten 
dollars  per  month ;  and  any  person  who  shall  come  into  the  Terri- 
tory with  one  or  more  wagon  loads  of  goods,  wares,  merchandise, 
or  provisions  not  raised  by  himself  in  this  Territory,  and  offer  the 
same  for  sale,  shall  pay  a  license  of  ten  dollars  for  each  wagon  so 
loaded.  Provided,  Such  load  of  goods,  wares,  merchandise,  or 
provisions  does  not  exceed  in  value  one  thousand  dollars ;  and  if 
said  load  exceeds  one  thousand  dollars  in  value,  then  the  person 
offering  the  same  shall  pay  one  per  cent,  upon  such  excess  over  one 
thousand  dollars. 

Sbc.  8.  All  keepers  of  houses  of  entertainment,  boarding- 
houses,  and  innkeepers,  and  tavern  keepers,  where  no  intoxicating 
liquor  shall  be  sold,  shall  pay  a  license  of  ten  dollars  per  quarter. 

Sbc.  9.  Every  brewer,  or  manufacturer  of  malt  or  spirituous 
liquors,  fermented  liquors,  soda  water,  pop  beer,  or  drinks  to  be 
put  up  in  bottles,  shall  pay  a  license  of  ten  dollars  per  month. 

Sbc.  10.  Every  butcher  shall  pay  a  license  of  five  dollars  per 
quarter ;  and  every  artist,  or  keeper  of  a  picture  gallery,  daguer- 
reotypist,  ambrotypist,  or  other  artist,  shall  pay  a  license  of  five 
dollars  per  month. 

Sbc.  11.  Every  person  who  shall  keep  any  gaming-table,  gam- 
ing-house, roulette,  wheel  of  fortune,  dice,  cards,  or  any  games  of 
chance,  or  hazard  —  not  prohibited  by  any  laws  of  this  Territory — 
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for  amusement  or  profit,  shall  pay  a  license  of  fifty  dollars  per 
month  for  each  house  so  kept. 

Sbc.  12.  Licenses  may  be  granted  under  the  provisions  of  this 
act  for  one  year  or  less,  at  the  option  of  the  applicant.  Provided, 
No  license  shall  be  granted  for  a  less  time  than  that  mentioned  in 
the  rates  of  assessments  of  licenses  in  this  act. 

Sbc.  IS.  Each  tax  collector  shall  make  diligent  inquiry  and 
examination  as  to  all  persons  in  his  county  liable  to  pay  licenses 
required  in  this  act;  and  it  shall  be  his  duty  to  require  each  person 
to  state,  under  oath  or  affirmation,  the  amount  of  business  which 
he,  or  the  firm  of  which  he  is  a  member,  or  for  which  he*  is  the 
agent  or  attorney,  or  the  association  or  corporation  of  which  he  is 
the  president  or  officer,  have  done  in  the  last  preceding  month  or 
quarter,  and  also  to  make  a  statement,  under  oath  if  required,  in 
order  to  carry  out  the  provisions  of  this  act ;  and  thereupon  such 
agent  or  other  person  shall  procure  a  license  for  such  month  or 
quarter  for  the  class  of  which  such  party  is  liable  to  pay ;  and  in 
all  cases  where  an  under-estimate  has  been  made,  the  applicant  shall 
be  made  to  pay  double  license  for  the  next  month  or  quarter.  Such 
license  shall  authorize  the  party  obtaining  the  same  in  his  county 
to  transact  business  as  provided  in  such  license.  Provided,  how- 
ever. That  nothing  in  this  act,  nor  in  any  license  issued  under  it, 
shall  be  construed  to  authorize  any  person  to  carry  on  any  business 
without  procuring  such  additional  license  as  may  be  lawfully  re- 
quired by  the  laws  of  the  United  States,  or  of  any  incorporated 
city. 

Sec.  14.  Any  person  or  persons  who  shall  commence,  or  con- 
tinue to  carry  on  or  transact  any  business,  trade,  profession,  or 
calling,  for  the  transaction  of  which  a  license  is  required  by  this 
act,  without  a  proper  license  as  herein  required,  shall  be  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  not  less 
than  ten  dollars  nor  more  than  one  hundred  dollars,  and  the  col- 
lector may  commence  suit  in  the  name  of  the  people  of  the  United 
States  in  the  Territory  of  Montana ;  and  in  such  case  either  the 
collector  or  the  attorney  may  make  the  affidavit,  and  a  writ  of  at- 
tachment may  issue  without  any  bonds  given  by  the  plaintiff) ;  and 
in  case  of  a  recovery  by  the  plaintiffs,  the  sum  of  twenty  dollars 
liquidated  damages  shall  be  included  in  the  judgment  and  costs,' 
and  be  collected  from  the  defendant,  and  five  dollars  thereof  shall 
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be  paid  the  oollector,  and  fifteen  dollars  to  the  prosecuting  attorney 
prosecuting  the  suit. 

Sec.  15.  Upon  the  trial  of  any  criminal  action  provided  for  by 
this  act,  the  defendant  shall  be  deemed  not  to  have  procured  the 
proper  license  unless  he  either  produce  it  or  prove  that  he  did  pro- 
cure it ;  but  he  may  plead  in  bar  of  the  criminal  action  a  recovery 
and  payment  by  him,  in  a  civil  action,  of  the  proper  license  money, 
damages  and  costs.  The  money  collected  for  licenses  provided  for 
in  this  and  the  preceding  sections,  shall  be  paid  into  the  county 
treasury,  sixty  per  cent:  for  the  use  of  the  county  and  forty  per 
cent  for  Territorial  purposes. 

Sec.  16  The  license  provided  for  in  this  act  shall  commence 
on  the  first  day  of  March,  one  thousand  eight  hundred  and  sixty- 
five  ;  and  all  proper  orders  drawn  on  the  county  treasurer  or  Ter- 
ritorial treasurer  shall  be  receivable  for  said  license 

Sec.  17.    This  act  shall  take  effect  from  and  after  its  passage. 

[Approved  February  9, 1865.] 


AN  ACT  defining  the  Boundary  Lines  of  Counties  in  Montana  Territory. 

Be  it  enacted  by  the  Legislative   Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  all  that  portion  of  Montana  Territory  embraced 
within  the  following  boundaries  be,  and  the  same  is  hereby,  created 
a  county,  to  be  known  as  Missoula  County,  to  wit :  commencing  at 
a  point  of  intersection  of  the  parallel  of  latitude  forty-nine  degrees 
with  the  line  of  longitude  one  hundred  and  sixteen  degrees,  thence 
along  said  line  of  longitude  south  to  the  summit  of  the  Bitter  Boot 
Mountains,  and  along  the  summit  of  the  Bitter  Boot  Mountains,  in 
a  southerly  direction,  to  the  summit  of  the  Bocky  Mountains,  and 
along  said  summit  of  the  Bocky  Mountains,  dividing  Deer  Lodge 
Valley  from  Bitter  Boot  Valley,  in  a  north-westerly  direction,  to 
meredian  of  longitude  one  hundred  and  thirteen  degrees  and  thirty 
minutes  to  the  parallel  forty-nine  degrees,  and  along  said  parallel 
of  latitude  to  place  of  beginning ;  and  the  county  seat  of  said 
county  of  Missoula  is  hereby  located  at  Hell  Gate. 
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Sec.  2.  Be  it  further  enacted,  That  all  that  portion  of  the 
Territory  of  Montana  embraced  in  the  following  boundaries  be,  and 
the  same  is  hereby,  created  a  county,  to  be  known  as  Deer  Lodge 
County,  to  wit :  commencing  at  the  point  of  the  intersection  of  the 
parallel  of  latitude  forty-nine  degrees  with  the  line  of  longitude 
one  hundred  and  thirteen  degrees  and  thirty  minutes,  thence  along 
the  said  forty-ninth  parallel  to  meridian  of  longitude  one  hundred 
and  twelve  degrees,  and  thence  south  along  -said  one  hundred  and 
twelfth  meridian  to  the  Big  Hole  River,  thence  up  said  Big  Hole 
River  to  the  intersection  of  parallel  of  latitude  forty-five  degrees 
and  fifty  minutes  with  meridian  of  longitude  one  hundred  and 
twelve  degrees  and  fifty  minutes,  thence  west  along  the  line  forty- 
five  degrees  and  fifty  minutes  to  the  boundary  line  of  Missoula 
County,  thence  along  said  boundary  line  north  to  the  place  of  be- 
ginning ;  and  the  county  seat  of  said  Deer  Lodge  County  is  hereby 
located  at  Silver  Bow. 

Sec.  8.  Be  it  further  enacted,  That  all  that  portion  of  Mon- 
tana Territory  embraced  within  the  following  boundaries  be,  and 
the  same  is  hereby,  created  a  county,  to  be  known  as  Beaver  Head 
County,  to  wit :  commencing  at  a  point  where  the  one  hundred  and 
twelfth  meridian  of  longitude  intersects  or  crosses  the  Big  Hole 
River,  thence  south  along  said  meridian  to  the  boundary  of  the 
Territory,  thence  along  the  boundary  of  said  Territory  to  the 
southern  boundary  of  Missoula  County,  thence  along  the  boundary 
of  Missoula  County  to  the  southern  boundary  of  Deer  Lodge 
County,  thence  along  the  southern  boundary  of  Deer  Lodge  County 
to  the  place  of  beginning ;  and  the  county  seat  of  said  Beaver 
Head  County  is  hereby  located  at  Bannock  City. 

Sec.  4.  Be  it  further  enacted,  That  all  that  portion  of  the 
Territory  of  Montana  embraced  within  the  following  boundaries  be, 
and  the  same  is  hereby,  created  a  county,  to  be  known  as  Madison 
County,  to  wit :  commencing  at  the  point  where  the  line  of  longi- 
tude one  hundred  and  eleventh  degree  crosses  the  Rocky  Moun- 
tains, thence  due  east  to  the  point  of  the  dividing  ridge  or  range 
between  the  waters  of  the  Madison  and  Gallatin  Rivers,  thence 
along  said  dividing  range  to  the  southern  boundary  of  the  Terri- 
tory, thence  along  said  boundary  to  the  eastern  boundary  of  Beaver 
Head  County  on  meridian  of  longitude  one  hundred  and  twelve  de- 
grees, thence  along  said  meridian  of  longitude  north  to  where  the 
67 
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same  crosses  the  summit  of  the  Rocky  Mountains,  thence  east  to 
the  place  of  beginning ;  and  the  county  seat  of  Madison  County  is 
hereby  located  at  Virginia  City. 

Seo.  5.  Be  it  further  enacted,  That  all  that  portion  of  the 
Territory  of  Montana  embraced  within  the  following  boundaries  be, 
and  the  same  is  hereby,  created  a  county,  known  as  Jefferson 
County,  to  wit:  commencing  at  a  point  where  the  meridian  of 
longitude  one  hundred  and  eleventh  degree  intersects  or  crosses  the 
northern  boundary  of  Madison  County,  thence  along  said  northern 
boundary  of  Madison  County  to  meridian  of  longitude  one  hundred 
and  twelve  degrees,  thence  north  along  said  meridian  of  longitude 
to  the  Bald  Mountains  at  the  head  of  Ten  Mile  Creek,  thence  along 
the  dividing  ridge  between  Prickly  Pear  and  Ten  Mile  creeks  to 
the  foot  of  the  mountains ;  thence  east  to  the  south  side  of  Vermil- 
lion Bute  on  the  Missouri  River,  thence  up  said  Missouri  River  to 
meridian  of  longitude  one  hundred  and  eleven  degrees;  thence 
south  along  said  meridian  to  the  place  of  beginning.  And  the 
county  seat  of  said  Jefferson  County  is  hereby  located  at  Jefferson 
City. 

Sec.  6.  Be  it  further  enacted,  That  all  that  portion  of  the 
Territory  of  Montana  embraced  in  the  following  boundaries  be, 
and  the  same  is  heroby,  created  a  county,  to  be  known  as  Edgerton 
County,  to  wit:  commencing  at  the  northeast  corner  of  Jefferson 
County,  on  the  Missouri  River;  thence  down  said  Missouri  River 
to  the  mouth  of  Sun  River ;  thence  up  said  Sun  River  to  the  east- 
ern boundary  of  Deer  Lodge  County;  thence  south  along  said 
boundary  of  Deer  Lodge  County  to  the  northern  boundary  line  of 
Jefferson  County ;  thence  easterly  along  said  boundary  line  to  the 
place  of  beginning.  And  the  county  seat  of  said  Edgerton  County 
is  hereby  located  at  Silver  City. 

Sec.  7.  Be  it  further  enacted,  That  all  that  portion  of  Mon- 
tana Territory  embraced  within  the  following  boundaries  be,  and 
the  same  is  hereby,  created  a  county,  to  be  known  as  Gallatin 
County,  to  wit :  commencing  at  the  intersection  of  the  one  hundred 
and  ninth  meridian  of  longitude  with  the  forty-seventh  parallel  of 
latitude;  thence  south  along  said  meridian  of  longitude  to  the 
forty-fifth  parallel  of  latitude ;  thence  west  on  said  parallel  of  lati- 
tude to  the  eastern  boundary  line  of  Madison  County;  thence 
northerly  along  said  boundary  line  to  the  northeast  comer  of  Mad- 


TERRITORY  OF  MONTANA.  531 

• 

ison  County ;  thence  west  along  the  northern  boundary  of  Madison 
County  to  the  eastern  boundary  of  Jefferson  County ;  thence  north- 
erly along  said  eastern  boundary  of  Jefferson  County  to  the  Mis- 
souri River,  thence  down  said  Missouri  River  to  the  forty-seventh 
parallel  of  latitude ;  thence  east  along  said  parallel  to  the  place  of 
beginning.  And  the  county  seat  of  said  Gallatin  County  is  hereby 
located  at  the  town  of  East  Gallatin. 

Sec.  8.  Be  it  further  enacted,  That  all  that  portion  of  the 
Territory  of  Montana  embraced  in  the  following  boundaries  be,  and 
the  same  is  hereby,  created  a  county,  to  be  known  as  Choteau 
County,  to  wit :  commencing  at  the  intersection  of  the  one  hundred 
and  eighth  meridian  of  longitude  with  the  forty-ninth  parallel  of 
latitude;  thence  south  along  said  meridian  of  longitude  to  the 
forty-seventh  parallel  of  latitude ;  thence  west  on  said  parallel  of 
latitude  to  the  Missouri  River;  thence  down  said  Missouri  River 
to  the  mouth  of  Sun  river;  thence  up  Sun  River  to  the  one 
hundredth  meridian  of  longitude ;  thence  north  along  said  meridian 
of  longitude  to  the  forty-ninth  parallel  of  latitude;  thence  east 
along  said  parallel  of  latitude  to  the  place  of  beginning.  And  the 
county  seat  of  the  said  Choteau  County  is  hereby  located  at  Fort 
Benton. 

Sec.  9.  Be  it  further  enacted.  That  all  the  remaining  portion 
of  the  Territory  of  Montana,  not  included  in  the  counties  before 
named  in  this  act  be,  and  the  same  is  hereby,  created  a  county,  to 
be  known  as  Big  Horn  County,  and  shall  be  attached,  for  legisla- 
tive and  judicial  purposes,  to  the  County  of  Gallatin. 

Sec.  10.  The  people  of  the  several  counties  in  this  Territory 
may,  by  a  vote  at  the  first  election  to  be  held  in  this  Territory, 
locate  the  county  seat  of  their  respective  counties. 

Sec.  11.    This  act  to  take  effect  and  be  in  force  from  and  after 

its  passage. 

[ApproTed  February  2, 1865.] 
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AN  ACT  to  proTidt  for  Marks  instead  of  Signatures. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  The  signature  of  a  party  when  required  to  a  written 
instrument,  shall  be  equally  valid  if  the  party  cannot  write :  Pro- 
vided,  The  person  make  his  mark,  and  the  name  of  the  person 
making  the  mark  being  written  near  it;  and  the  mark  being  wit- 
nessed by  a  person  who  writes  his  own  name  upon  such  instrument 
as  a  witness. 

Sec.  2.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  approval  by  the  governor. 


AN  ACT  to  repeal  an  Act  entitled  an  Act  to  provide  a  Uniform  System  of  Terri- 
torial and  County  Revenue,  and  for  the  assessing  and  collecting  the  same. 


Be  it  enacted  by  the    Legislative  Assembly  of  the  Territory 

of  Montana : 

Sko.  1.  That  the  act  to  provide  a  uniform  system  of  Territo- 
rial and  county  revenue,  and  for  the  assessing  and  collecting  the 
same,  passed  by  the  Legislature  of  Idaho  at  its  first  session,  and 
approved  February  the  fourth  A.  D.  1864,  and  found  on  pages 
895  and  484  inclusive,  be  and  the  same  is  hereby  repealed. 

Sec.  2.  That  all  suits,  prosecutions  or  indictments  now  pend- 
ing in  all  courts  in  the  Territory,  for  the  collection  of  revenue 
under  said  act,  are  hereby  dismissed  at  the  costs  of  the  Territory. 

Sec.  8.    This  act  to  be  in  force  from  and  after  its  passage. 
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AN  ACT  creating  oertein  Offioes  in  the  Territory  of  Montana,  declaring  to  whom 
resignations  shall  be  made,  when  the  offices  shall  be  deemed  Yaoant,  and  the 
manner  of  filling  vacancies. 


Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana: 

Sbc.  1.  That  there  shall  be  elected  or  appointed  as  hereinafter 
declared,  the  following  officers,  to  wit:  First,  One  Territorial 
treasurer.  Second,  One  Territorial  auditor,  who  shall  be  ex  officio 
librarian.  Third,  One  Territorial  superintendent  of  public  instruc- 
tion. Fourth,  One  delegate  to  Congress.  Fifth,  Members  of  the 
council.  Sixth,  Members  of  the  house  of  representatives.  Sev- 
enth, One  district  attorney  for  each  judicial  district.  The  district 
attorneys  shall  be  elected  by  the  qualified  voters  of  the  respective 
districts.  Such  district  attorneys  shall  hold  their  offices  for  two 
years,  unless  otherwise  provided  by  law,  or  until  their  successors 
be  elected  and  qualified,  if  not  removed  by  the  governor,  for  cause, 
published,  and  filed  in  the  office  of  the  secretary  of  the  Territory. 
-  At  every  general  election,  there  shall  be  elected  in  each  road  dis- 
trict, by  the  qualified  voters  thereof,  one  road  commissioner. 

Sbc.  2.  One  delegate  to  congress  shall  be  elected  by  the  qual- 
fied  voters  of  the  Territory.  Members  of  the  council  and  house  of 
representees  shall  be  elected  by  the  qualified  voters  of  their  respec- 
tive district. 

Sec.  8.  The  Territorial  treasurer,  auditor,  and  superintendent 
of  public  instruction,  shall  be  elected  by  the  legislative  assembly, 
upon  joint  ballot,  who  shall  be  commissioned  by  the  governor,  and 
shall  hold  their  offices  for  the  term  of  one  year,  and  until  their 
successors  be  elected  and  qualified. 

Sec.  4.  Members  of  the  council  shall  hold  their  offices  for  the 
term  of  two  years,  unless  otherwise  provided  by  law. 

Sec.  5.  Members  of  the  house  of  representatives  and  road 
commissioners  shall  hold  their  offices  for  the  term  of  one  year, 
unless  otherwise  provided  by  law. 

Sbc.  6.  Notaries  public  may  be  appointed  by  the  governor, 
who  shall  hold  their  offices  for  the  term  of  two  years  unless  sooner 
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removed  by  the  governor  for  causes  published  and  filed  in  the  office 
of  the  secretary. 

Sec.  7.  Resignations  shall  be  made  as  follows:  First,  By 
Territorial  officers  and  all  officers  elected  by  the  legislature,  to  the 
governor.  Second,  By  all  county  officers,  to  the  county  commis- 
sioners in  their  respective  counties.  Third,  By  all  other  officers 
holding  their  offices  by  appointment,  to  the  body,  board,  or  officers 
that  appointed  them. 

Sec.  8.  Every  office  shall  become  vacant  on  the  happening  of 
either  of  the  following  events,  before  the  expiration  of  the  term  of 
such  office:  First,  The  death  of  the  incumbent.  Second,  His 
resignation.  Third,  His  removal.  Fourth,  His  ceasing  to  be  a 
citizen  of  the  Territory,  district,  county,  or  precinct  for  which  he 
shall  have  been  elected  or  appointed,  or  within  which  the  duties  of 
his  office  are  to  be  discharged.  Fifth,  His  oonviction  of  any  in- 
famous crime,  or  of  any  offence  involving  a  violation  of  his  official 
oath.  Sixth,  Refusal  or  neglect  to  take  his  oath  of  office,  or  to 
give  or  renew  his  official  bond,  or  to  deposit  such  oath  or  bond 
within  the  time  prescribed  by  law.  Seventh,  The  decision  of  a 
competent  tribunal  declaring  void  his  election  or  appointment. 

Sec.  9.  The  governor  shall  also  declare  vacant  the  office  of 
every  officer  required  by  law  to  execute  an  official  bond  whenever  a 
judgment  shall  be  obtained  against  such  officer  for  a  breach  of  the 
conditions  of  such  bond. 

Sec.  10.  When  a  vacancy  shall  occur  during  the  recess  of  the 
legislature,  in  any  office  which  the  legislature  are  authorised  to  fill 
by  election,  or  which  the  governor,  subjected  to  confirmation  of  the 
legislative  assembly,  is  authorized  to  fill,  the  governor,  unless  it  is 
otherwise  specially  provided,  may  appoint  some  suitable  person  to 
perform  the  duties  of  such  office  until  the  next  session  of  the  legis- 
lature. ' 

Sec.  11.  When  at  any  time  there  shall  be  in  either  of  the 
county  or  precinct  offices  no  officer  duly  authorized  to  execute  the 
duties  thereof,  some  suitable  person  may  be  appointed  by  the  gov- 
ernor to  perform  the  duties  of  either  of  said  offices. 

Sec.  12.  Every  person  appointed  in  pursuance  of  either  of  the 
last  two  preceding  sections,  shall,  after  taking  the  oath  prescribed, 
and  filing  the  requisite  bond,  if  any  be  required  by  law,  continue 
to  exercise  and  perform  the  duties  of  the  office  to  which  he  shall 
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be  appointed  until  such  vacancy  shall  be  regularly  supplied,  as 
prescribed  by  law. 

Sbg.  13.    This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  approval  by  the  governor. 


AN  ACT  to  prescribe  the  Rate  of  Interest. 


Be  it  enacted  by  the  Legislative   Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  The  legal  rate  of  interest  on  the  forbearance  or  loan 
of  any  money,  when  there  is  no  agreement  between  the  parties,  as 
specified  in  section  three  of  this  act,  shall  be  ten  per  centum  per 
annum.  ' 

Sbg.  2.  Creditors  shall  be  allowed  to  collect  and  receive  inter- 
est, when  there  is  no  agreement  as  to  the  rate  thereof,  at  the  rate 
of  ten  per  cent,  per  annum  for  all  moneys  after  they  become  due, 
on  any  bond,  bill,  promissory  note,  or  other  instrument  of  writing, 
and  on  any  judgment  rendered  before  any  court  or  magistrate  au- 
thorized to  enter  up  the  same,  within  the  Territory,  from  the  day 
of  entering  up  such  judgment  until  satisfaction  of  the  same  be 
made ;  likewise  on  money  lent,  or  money  due  on  the  settlement  of 
accounts,  from  the  day  of  such  settlement  of  accounts,  between  the 
parties,  and  ascertaining  the  balance  due ;  on  money  received  to 
the  use  of  another,  and  retained  without  the  owner's  knowledge, 
and  on  money  withheld  by  an  unreasonable  and  vexatious  delay. 

Sbo.  8.  The  parties  to  any  bond,  bill,  promissory  note,  or  other 
instrument  of  writing,  may  stipulate  therein  the  payment  of  a 
greater  or  higher  rate  of  interest  than  ten  per  centum  per  annum, 
and  any  such  stipulation  contained  in  any  such  instrument  of  writ- 
ing, may  be  enforced  in  any  court  of  law  or  equity  of  competent 
jurisdiction  in  this  Territory. 

Sbo.  4.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 


PRIVATE  AND  SPECIAL  LAWS. 


AN  ACT  to  incorporate  the  Missouri  River  and  Rooky  Mountain  Wagon  Road 
and  Telegraph  Company. 


Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  W.  B.  Dance,  N.  P.  Langford,  /S.  T.  Hanaer, 
T.  C.  Evarts,  Wm.  S.  DoolitUe,  James  W.  Taylor,  H.  L.  Carver, 
R.  Anderson,  Wm.  A  Spencer,  George  L.  Carran,  James  Foster, 
W.  T.  Pemberton,  Samuel  Wood,  F.  B.  Kerchiral,  and  William  L. 
Brown,  and  their  associates  and  assigns  be,  and  are  hereby,  consti- 
tuted a  body  politic  and  corporate,  under  theoiame  and  style  of  the 
Missouri  River  and  Rocky  Mountain  Wagon  Road  and  Telegraph 
Company. 

Sec.  2.  The  capital  stock  of  said  company  shall  be  eight  hun- 
dred thousand  ($800,000)  dollars,  and  shall  be  divided  into  shares 
of  not  less  than  one  hundred  dollars  and  not  exceeding  five  hundred 
dollars,  each  at  the  pleasure  of  said  company;  and  said  corporation 
shall  have  the  power  to  make,  and  afterwards  to  alter,  all  needful 
rules  and  regulations  for  the  government  of  said  company,  the  issu- 
ing and  transfer  of  their  stock,  and  the  management  of  all  the 
company  business ;  and  shall  have  power  to  elect  a  president,  secre- 
tary, treasurer,  superintendent,  and  board  of  directors,  at  such 
times  and  places  as  said  company  shall  appoint,  to  hold  their  offices 
for  one  year.  The  company  may,  however,  if  they  deem  it  advis- 
able, unite  the  two  offices  of  secretary  and  treasurer  in  one  person. 

Sbc.  3.  That  said  company,  by  their  corporate  name,  shall  be 
capable  of  making  contracts,  of  suing  and  being  sued,  impleading 
and  being  impleaded,  in  all  matters  whatsoever,  in  all  courts  of 
law  and  equity  in  this  Territory,  and  may  have  and  use  a  common 
seal,  which  may  be  altered  at  pleasure. 
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Sec.  4.  Said  company  may  purchase  and  hold  property,  both 
real  and  personal,  which  shall  be  necessary  for  the  exercise  of  the 
legitimate  business  and  powers  herein  granted. 

Sec.  5.  That  said  company  shall  have  the  exclusive  privilege 
of  surveying,  locating,  and  grading  a  good  wagon  road  to  run  from 
Virginia  City  in  Madison  County  in  this  Territory  to  the  head  of 
navigation  on  the  Yellow  Stone  River,  and  thence  to  the  mouth  of 
the  Yellow  Stone  River,  or  some  other  point  on  the  Missouri  River, 
said  point  to  be  located  by  said  company  as  hereinafter  provided  : 
That  said  road  shall  be  built  on  the  nearest  and  most  practicable 
route  to  run  from  Virginia  City  across  the  divide  east  of  that  place, 
to  the  crossing  of  the  Madison  River,  below  the  canon  thereof  at 
James  Forman's  place ;  thence  by  the  nearest  and  most  practicable 
route  to  Bridger's  crossing  of  the  Gallatin  River ;  thence  to  or  near 
Bozernan  City;  thence  by  the  nearest  and  most  practicable  route  to 
Yellow  Stooe  River,  running  by  or  near  by  Emigrant  Gulch; 
thence  on  the  most  direct  line  and  practicable  route  to  the  head  of 
navigation  on  the  Yellow  Stone  River ;  thence  to  a  point  on  the 
Missouri  River,  which  point  shall  be  fixed  and  located  by  said  com- 
pany within  twelve  months  after  the  passage  of  this  act.  That  said 
route  shall  be  surveyed  by  said  company,  and  the  termini  and  in- 
termediate points  fixed  and  located  within  twelve  months  after  the 
passage  of  this  act;  and  a  report  and  plat  of  said  survey  shall  be 
filed  with  the  auditor  of  this  Territory  as  soon  after  the  survey  is 
made  as  is  practicable. 

Sec.  6.  That  said  company  shall  have  the  exclusive  privilege 
of  constructing  said  wagon  road  along  said  route  within  five  miles 
on  each  side  thereof,  and  shall  have  the  exclusive  privilege  of  erect- 
ing toll  gates  and  collectin£toll  on  said  wagon  road,  the  aggregate 
number  of  toll  gates  not  to  exceed  one  to  each  forty  mijes  of  said . 
road ;  and  shall  have  the  exclusive  privilege  of  erecting  ferries  and 
building  toll  bridges  over  all  streams  on  said  route  when  the  same 
are  necessary  for  the  travelling  public  at  any  season  of  the  year: 
But  in  no  case  shall  said  company  build  toll  bridges  on  said  route 
that  are  fordable  at  all  seasons  of  the  year. 

Sbc.  7.     That  said  company,  at  each  toll  gate  on  said 
may  collect  toll  at  the  following  rates,  and  no  other : 
68 
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For  each  wagon,  with  one  span  of  hones,  males,  or  yoke 

of  cattle,  $  2.00 

For  each  additional  span  or  yoke,  1.00 

Eor  each  man  and  horse,  1.00 

For  each  head  of  loose  stock  or  pack  animal,  25 

Sbc  8.  That  the  exclusive  right  and  privilege  is  hereby  granted 
to  said  incorporated  company  to  construct  and  put  in  operation  an 
electro  telegraph  line  between  Virginia  City  and  the  head  of  navi- 
gation on  the  Yellow  Stone  River ;  thence  to  continue  the  same  to 
points  on  the  Missouri  River,  said  points  to  be  fixed  and  located  by 
said  company  as  is  in  this  act  provided  for  the  location  of  the 
wagon  road  and  branch  of  the  same  herein  referred  to.  That  said 
company  shall  have  the  exclusive  right  to  continue  and  put  in  op- 
eration said  telegraph  line  from  Virginia  City,  by  way  of  Bannack 
City,  to  the  southern  boundary  of  this  Territory,  on  the  route  to 
Salt  Lake  City. 

Sec.  9.  This  telegraph  line,  when  constructed,  shall  be  bound 
to  do  the  business  of  other  lines  connected  therewith,  but  no  other 
line  shall  do  business  over  this  route  (except  by  agreement)  between 
the  points  before  named,  or  intermediate  points  or  places,  or  within 
twenty  miles  of  said  line  on  either  side. 

Sec  10.  And  this  line  be  bound  to  transmit  all  dispatches  in 
the  order  in  which  they  are  received,  under  a  penalty  of  one  hun- 
dred dollars,  to  be  recovered  with  costs  of  suit  by  the  person  or 
persons  suffering  damages  therefrom.  Provided,  however,  That 
an  arrangement  may  be  made  with  the  proprietors  or  publishers  of 
newspapers  for  the  transmission  of  intelligence  of  a  general  char- 
acter out  of  the  regular  order  when  intended  for  publication,  and 
Provided  further,  That  in  case  of  war  or  insurrection  preference 
shall  be  given  to  the  dispatches  of  officers  of  the  army  and  navy  of 
the  United  States,  when  such  dispatches  relate  to  their  official 
duties ;  and  preference  shall  be  given  to  sheriffs  and  other  officials* 
for  the  transmission  of  intelligence  having  for  its  object  the  capture 
or  apprehension  of  criminals  or  fugitives  from  justice. 

Sec.  11.  The  board  of  directors  of  said  incorporate  company 
shall  have  such  powers  and  perform  such  duties  as  may  be  assigned 
to  them  by  the  by-laws,  rules,  and  regulations  of  the  company. 

Seo.  12.  All  persons  who  shall  wantonly  or  maliciously  inter- 
fere with  or  injure  said  company's  road,  bridges,  ferries,  or  tele- 
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graph  line,  or  appurtenances  thereto  belonging,  shall,  upon  convic- 
tion thereof,  be  deemed  guilty  of  a  misdemeanor,  and  punished  by 
a  fine  of  not  less  than  fifty  dollars  nor  more  than  one  thousand  dol- 
lars, or  imprisonment  not  more  than  six  months,  or  both  such  fine 
and  imprisonment 

Sec.  13.  That  the  privileges  herein  granted  to  said  company 
shall  be  and  continue  irrevocable  for  the  period  of  twenty  years. 

Sec.  14.  It  is  farther  enacted,  that  in  the  event  said  company 
are  unable  to  find  a  practicable  route  for  said  road  to  the  head  of 
navigation  on  the  Yellow  Stone  River,  or  find  that  the  same  would 
not  be  for  the  public  good  or  convenience,  they  are  hereby  author- 
ised to  survey  and  locate  said  road  directly  to  a  point  of  easy  navi- 
gation on  the  Missouri  River  on  the  nearest  and  best  route  for  the 
public  good.  Provided,  Tbey  make  the  survey  of  the  route  se- 
lected, and  file  a  report  and  plat  of  said  survey  with  the  auditor  of 
the  Territory,  within  twelve  months  after  the  passage  of  this  act. 
Provided  further.  That  the  said  corporation  may  build,  locate, 
establish,  and  maintain  a  branch  wagon  road,  diverging  from  the 
main  road  at  any  point  thereon,  and  terminating  at  such  point  on 
the  Missouri  River  as  the  said  corporation  may  determine ;  and  all 
the  privileges  granted  to  said  corporation  by  this  act,  shall  extend 
to  and  include  the  branch  road  as  well  and  fully  as  the  main  line. 

Sec.  15.  That  if  any  person  or  persons  travelling  said  road  and 
getting  the  benefit  thereof  shall  refuse  to  pay  said  company  the  toll 
authorized  by  this  act,  said  company  may  have  an  action  against 
any  such  person  so  refusing,  and  shall  recover  judgment  against 
him  for  doublo  the  amount  of  toll  authorized  by  law,  and  costs  of 
suit. 

Sec.  16.  This  corporation  shall  have  full  power  for  the  purpose 
of  raising  funds  to  make  and  execute,  under  their  corporate  seal, 
their  bonds  in  such  sums  as  they  may  deem  proper,  not  to  exceed 
at  any  time  their  authorized  capital  stock,  at  rates  of  interest  not 
to  exceed  fifteen  per  cent,  per  annum,  with  the  principal  and  inter- 
est of  said  bonds,  payable  at  such  times  and  places  as  they  may 
designate,  and  may  secure  the  payment  of  said  bonds  by  mortgage 
of  their  property  and  franchises,  to  be  executed  by  said  company, 
and  may  make  such  bonds  convertible  into  stock  of  the  company ; 
and  for  the  purpose  of  raising  funds  from  time  to  time  the  said  cor- 
poration shall  have  power  to  borrow  money  upon  their  bonds,  or 
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upon  the  notes  of  the  corporation,  whieh  bonds  or  notes  shall  not 
bear  interest  at  a  higher  rate  than  fifteen  per  oent.  per  annum,  and 
all  such  notes,  mortgages,  or  bonds,  and  all  other  writings  signed 
by  the  president  and  secretary  of  said  corporation,  shall  be  binding 
upon  said  corporation. 

JSbc.  17.  It  shall  be  lawful  for  any  city,  county,  or  incorporated 
company  to  loan  to  said  corporation  any  moneys  or  securities  with- 
in their  control,  upon  such  terms  as  may  be  agreed  upon,  and  to 
own  stock  in  said  corporation ;  and  said  city,  county,  or  company 
may  appoint  an  agent  to  represent  its  interests  in  relation  to  such 
loan. 

Sec.  18.  This  corporation  shall  have  power  to  unite  or  consoli- 
date with  any  other  corporation  of  like  character,  organised  by  any 
other  State  or  Territory  of  the  United  States, 

Sec.  19.  This  act  is  hereby  declared  to  be  a  public  act,  and  as 
such  shall  be  construed  favorably  to  said  corporation  in  all  courts. 

Sec.  20.  All  acts  or  parts  of  acts  conflicting  herewith  are 
hereby  repealed. 

Sec.  21.  This  act  to  be  in  force  from  and  after  its  approval  by 
the  governor. 

[Approved  December  27,  1864.1 


AN  ACT  to  incorporate  the  City  of  Virginia. 

Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana : 

ARTICLE  I. 

Op  Boundaries. 

Sec.  1.  That  the  inhabitants  of  the  city  of  Virginia,  in  Madi- 
son County,  and  Territory  of  Montana,  be,  and  are  hereby  consti- 
tuted, a  body  politic  and  corporate,  by  the  name  and  style  of  the 
city  of  Virginia,  and  by  that  name  shall  have  perpetual  Succession, 
may  sue  and  be  sued,  plead  and  be  impleaded,  in  all  courts  of  law 
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and  equity,  and  may  have  and  use  a  oomxaon  seal  and  alter  the 
eame  at  pleasure. 

Sbo.  2.  All  that  territory  embraced  within  the  following  limits, 
to  wit :  beginning  thirty  feet  in  the  rear  of  the  northwest  corner  of 
the  doable  cabin  now  occupied  by  Frank  Racger  &  Company, 
located  on  the  west  side  of  Alder  Creek,  thence  in  a  southerly 
direction  parallel  with  said  Alder  Creek  one  mile  and  a  quarter, 
thence  in  an  easterly  direction  one  mile  and  a  half,  thence  in  a 
northerly  direction  one  mile  and  a  quarter,  thence  in  a  westerly 
direction  one  mile  and  a  half,  to  the  place  of  beginning. 

Sec.  3.  Whenever  any  tract  of  land  adjoining  the  city  of  Vir- 
ginia, shall  be  laid  off  into  town  lots,  and  duly  recorded  as  may  be 
required  by  law,  the  same  shall  be  annexed  to,  and  become  a  part 
of  the  city  of  Virginia. 

Sbc.  4.  The  inhabitants  of  said  city,  by  the  name  and  style 
aforesaid,  shall  have  power  to  sue  and  be  sued,  to  plead  and  be 
impleaded,  defend  and  be  defended,  in  all  courts  of  law  and  equity, 
and  in  all  actions  whatsoever;  to  purchase,  receive  and  hold  prop- 
erty, both  real  and  personal  or  mixed,  either  in  or  beyond  the  city, 
for  burial  grounds,  and  for  other  purposes,  for  the  use  of  the  inhab- 
itants of  said  city. 


ARTICLE    II. 

Op  thb  City  Council. 

Sbc.  1.  There  shall  be  a  city  council,  to  consist  of  a  mayor 
and  board  of  aldermen. 

Sbc.  2.  The  board  of  aldermen  shall  consist  of  two  members 
from  each  ward,  to  be  chosen  by  the  qualified  voters,  for  two  years, 
and  until  others  shall  be  legally  qualified. 

Sec.  8.  No  person  shall  be  an  alderman  unless  at  the  time  of 
his  election  he  shall  be  a  freeholder,  and  have  resided  within  the 
limits  of  the  city  six  months  immediately  preceding  his  election, 
and  shall  have  the  requisite  qualifications  to  vote  for  members  of 
the  legislature,  be  a  resident  of  the  ward  for  which  he  is  elected, 
and  a  citizen  of  the  United  States. 

Sbc  4.  If  any  alderman,  after  his  election,  remove  from  the 
ward  for  which  he  was  elected,  his  office  shall  be  declared  vacated. 
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The  mayor  and  aldermen  shall  serve  without  compensation  from  the 
city  funds  until  there  shall  be  five  thousand  inhabitants  in  said  city ; 
and  when  the  population  shall  exceed  fire  thousand,  the  mayor  shall 
receive  such  compensation  as  the  city  council  shall  determine. 

Sec.  5.  At  the  first  meeting  of  the  city  council  the  aldermen 
shall  be  divided  by  lot  into  two  classes.  The  seats  of  those  of  the 
first  class  shall  be  vacated  at  the  expiration  of  the  first  year,  and  of 
the  second  class  at  the  expiration  of  the  second  year,  so  that  one- 
half  of  the  board  shall  be  elected  annually. 

Sec.  6.  The  city  council  shall  judge  of  the  qualifications  and 
returns  of  their  own  members,  and  shall  determine  all  contested 
elections  under  this  act 

Sec.  7.  A  majority  of  the  city  council  shall  constitute  a  quo- 
rum to  do  business,  but  a  smaller  number  may  adjourn  from  day  to 
day,  and  compel  the  attendance  of  absent  members  under  such  pen- 
alties as  may  be  prescribed  by  ordinance. 

Sec.  8.  The  city  council  shall  have  power  to  determine  the 
rules  of  its  proceedings,  punish  its  members  for  disorderly  conduct, 
and  with  the  concurrence  of  two-thirds  of  the  members  elected, 
expel  any  member. 

Sec  9.  The  city  council  shall  keep  a  journal  of  its  proceed- 
ings, and  from  time  to  time  publish  the  same ;  and  the  yeas  and 
nays,  when  demanded  by  any  member  present,  shall  be  entered 
upon  the  journal. 

Sec.  10.  No  alderman  shall  be  appointed  to  any  office  under 
the  authority  of  the  city  which  shall  have  been  created,  or  the 
emoluments  of  which  shall  have  been  increased  during  the  time  for 
which  he  shall  have  been  elected. 

Sec.  11.  All  vacancies  that  shall  occur  in  the  board  of  alder- 
men shall  be  filled  by  election. 

Sec.  12.  The  mayor  and  aldermen,  before  entering  upon  the 
duties  of  their  respective  offices,  shall  each  take  and  subscribe  an 
oath,  or  make  an  affirmation,  that  he  will  support  the  constitution 
of  the  United  States,  and  the  Organic  Act  of  this  Territory,  and 
that  he  will  well  and  truly  perform  the  duties  of  his  office,  to  the 
best  of  his  skill  and  ability. 

Sec.  18.  Whenever  there  shall  be  a  tie  in  the  election  of  alder- 
men, the  judges  of  the  election  shall  certify  the  fact  to  the  mayor, 
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who  shall  determine  the  same  by  lot,  in  such  manner  as  shall  be 
prescribed  by  ordinance. 

Sec.  14.  There  shall  be  twelve  stated  meetings  of  the  city 
council  in  each  year,  at  such  times  and  places  as  may  be  prescribed 
by  the  city  council. 


ARTICLE  III. 
Op  thb  Executive  Officer. 

Sec.  1.  The  chief  executive  officer  shall  be  a  mayor,  who  shall 
be  elected  by  the  qualified  voters  of  the  city,  and  shall  hold  his 
office  for  one  year,  and  until  his  successor  shall  be  elected  and 
qualified. 

Sec.  2.  No  person  shall  be  eligible  to  the  office  of  mayor  who 
shall  not  have  been  a  resident  of  the  city  for  one  year  next  pre- 
ceding his  election,  or  who  shall  be  under  twenty-five  years  of  age, 
or  who  shall  not  at  the  time  of  his  election  be  a  citizen  of  the 
United  States. 

Sec.  8.  If  any  mayor  during  the  term  for  which  he  shall  have 
been  elected  remove  from  the  city,  or  shall  be  absent  from  the  city 
for  the  space  of  three  months,  his  office  shall  be  vacated. 

Sec.  4.  When  two  or  more  persons  shall  have  an  equal  number 
of  votes  for  mayor,  the  judges  of  election  shall  certify  the  samo  to 
the  city  council,  who  shall  proceed  to  determine  the  same  by  lot,  in 
such  manner  as  may  be  provided  by  ordinance. 

Sec.  5.  Whenever  any  election  for  mayor  shall  be  contested, 
the  city  council  shall  determine  the  same  as  may  be  prescribed  by 
ordinance. 

Sec.  6.  Whenever  any  vacancy  shall  happen  in  the  office  of 
mayor,  it  shall  be  filled  by  election. 


ARTICLE  IV. 

Of  Elections. 

Sec.  On  the  first  Monday  in  February,  A.  D.  1865,  an  election 
shall  be  held  in  said  city  for  one  mayor,  one  justice  of  the  peace, 
to  be  denominated  police  magistrate  for  the  city  of  Virginia,  one 
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marshal  for  the  city,  one  city  attorney,  one  city  clerk,  one  city 
treasurer,  one  city  assessor,  one  street  commissioner,  and  two  alder- 
men for  each  ward,  and  forever  thereafter  on  the  first  Monday  in 
February  of  each  year  there  shall  be  an  election  of  one  mayor,  one 
city  marshal,  one  city  clerk,  one  city  attorney,  one  city  treasurer, 
one  city  assessor,  one  street  commissioner,  and  one  alderman  for 
each  ward ;  and  on  the  first  Monday  in  February  in  every  second 
year  there  shall  be  an  election  for  one  police  magistrate  for  said 
city. 

Sec.  2.  All  white  male  inhabitants  over  the  age  of  twenty-one 
years,  who  are  entitled  to  vote  for  members  of  the  Territorial  legis- 
lature, and  who  shall  have  been  actual  residents  of  said  city  ninety 
days  next  preceding  said  election,  shall  be  entitled  to  vote  for  city 
officers.  Provided,  That  said  voters  shall  give  their  votes  in  the 
wards  in  which  they  shall  respectively  reside. 


ARTICLE  V. 

POWERS  OF  THE  OITY  COUNCIL. 

Sec.  1.  The  city  council  shall  have  power  and  authority  to  levy 
and  collect  taxes,  for  city  purposes,  upon  all  taxable  property,  real, 
mixed  and  personal — except  as  hereinafter  excepted — within  the 
limits  of  the  city,  not  exceeding  one-half  of  one  per  cent,  per 
annum  upon  the  assessed  value  thereof,  and  may  enforce  the  pay- 
ment of  the  same  in  any  manner  that  may  be  prescribed  by  ordin- 
ance, not  repugnant  to  the  constitution  of  the  United  States,  or 
the  Organic  Act  of  this  Territory. 

Sec  2.  The  city  council  shall  have  power  to  appoint  all  officers, 
except  such  as  are  elected  or  otherwise  provided  for  in  this  act. 

Sec.  3.  The  city  council  shall  have  power  to  require  of  all 
officers  appointed  or  elected  in  pursuance  of  this  act,  bonds,  with 
penalty  and  security,  for  the  faithful  performance  of  their  respec- 
tive duties,  as  may  be  deemed  expedient :  and  also  to  require  of 
all  officers  appointed  or  elected  as  aforesaid,  to  take  such  oaths  or 
make  such  affirmations  as  the  city  council  may  prescribe  for  the 
faithful  performance  of  the  duties  of  their  respective  offices,  before 
entering  upon  the  discharge  of  the  same;  to  establish,  support,  and 
regulate  common  schools,  and  to  borrow  money  on  the  credit  of  the 
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city.  Provided,  That  no  sum  or  sums  of  money  shall  be  borrowed 
at  a  greater  interest  than  twenty  per  cent,  per  annum,  nor  shall 
any  sum  or  sums  be  borrowed  as  aforesaid  until  after  the  subject 
shall  have  been  submitted  to  the  legal  voters  of  said  city,  for  which 
purpose  a  special  election  shall  be  called  by  the  mayor,  after  giving 
twenty  days  notice  thereof,  and  if  a  majority  of  the  legal  voters  of 
said  city  shall  vote  in  favor  of  any  such  loan,  the  same  may  be 
negotiated,  and  not  otherwise,  and  provided  further,  That  the 
annual  interest  on  the  loan  of  the  city  shall  never  exceed  one-half 
of  the  revenue  annually  derived  from  the  tax  levied  by  said  city 
upon  the  real  estate  within  the  limits  of  said  city. 

Src.  4.  To  appropriate  money  and  funds  for  the  payment  of 
the  debts  and  expenses  of  the  city. 

Sbc.  5.  To  make  regulations  to  prevent  the  introduction  of 
contagious  diseases  into  the  city ;  to  make  quarantine  laws  for  the 
purpose,  and  to  enforce  the  same,  within  five  miles  of  the  city. 

Sbc.  6.  To  establish  hospitals,  .and  make  regulations  for  the 
government  of  the  same. 

Seo.  7.  To  make  regulations  to  secure  the  general  health  of 
the  inhabitants ;  to  declare  what  shall  be  a  nuisance,  and  to  prevent 
and  remove  the  same. 

Sbc.  8.  To  provide  the  city  with  water,  erect  hydrants  and 
pumps,  build  cisterns  and  dig  wells  in  the  streets  for  the  supply  of 
engines  and  'buckets.  Provided,  That  nothing  in  said  section  shall 
be  so  construed  as  to  deprive  private  individuals  of  vested  or  ac- 
quired rights  without  just  compensation  being  made  therefor  by 
the  city  government. 

Sec  9.  To  open,  alter,  abolish,  widen,  extend,  establish,  grade, 
pave,  or  otherwise  improve  and  keep  in  repair,  streets,  avenues, 
lanes,  and  alleys,  sidewalks,  drains  and  sewers. 

Sec.  10.     To  establish,  erect,  and  keep  in  repair,  bridges. 

Sbc.  11.  To  divide, the  city  into  wards,  alter  the  boundaries 
thereof,  and  create  additional  wards  as  the  occasion  may  require. 

8^0.  12.     To  establish,  support,  and  regulate  night  watches. 

Seo.  18.  To  provide  for  lighting  the  streets,  and  to  erect  lamp- 
posts. 

Sec.  14  To  erect  market  houses,  to  establish  markets,  and 
market  places,  and  to  provide  for  the  government  and  regulation 
thereof. 

69 
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Sec.  15.  To  provide  all  heedful  buildings  for  the  use  of  ihe 
city. 

Sec.  16.  To  provide  for  the  enclosing,  improving,  and  regulat- 
ing all  public  grounds  belonging  to  the  city. 

Sec.  17.  To  license,  tax,  and  regulate  auctioneers,  merchants, 
pedlers,  retailers,  grocers,  taverns,  ordinaries,  hawkers,  brokers, 
pawnbrokers,  and  money-changers. 

Sec.  18.  To  license,  tax,  and  regulate  hackney-carriages,  wag- 
ons, carts,  and  drays,  and  fix  the  rates  to  be  charged  for  the  car- 
riage of  persons,  and  for  the  wagonage,  cartage,  and  drayage  of 
property. 

Sec.  19.     To  license  and  regulate  porters  and  rates  of  portage. 

Sec.  20.  To  license,  tax,  and  regulate  theatrical  and  other  ex- 
hibitions, shows  and  amusements.  , 

Sec.  21.  To  license,  restrain,  regulate,  prohibit,  and  suppress, 
tippling-houses,  dram-shops,  gambling-houses,  dance-houses,  bawdy- 
houses,  and  other  disorderly  houses,  and  the  selling  and  giving 
away  of  intoxicating  or  malt  liquors,  by  any  person  within  the  city, 
except  by  persons  duly  licensed. 

Sec.  22.  To  provide  for  the  prevention  and  extinguishment  of 
fires,  to  organize  and  establish  fire  companies,  and  to  prohibit  the 
erection  of  wooden  buildings  in  any  part  of  the  city. 

Sec.  23.  To  regulatfo  the  building  and  fixing  of  chimneys,  and 
to  fix  the  flues  thereof. 

Sec.  24.  To  regulate  the  storage  of  gunpowder,  tar,  pitch,  and 
robin,  and  other  combustible  materials. 

Sec.  25.  To  regulate  parapet  walls  and  partition  fences,  and 
restrain  cattle,  hogs,  horses,  sheep,  and  dogs  from  running  at  large. 

Sec.  26.  To  establish  standard  Weights  and  measures,  and  reg- 
ulate the  weights  and  measures  to  be  used  in  the  city  in  all  cases 
not  otherwise  provided  for  by  law,  and  to  order  all  laws  on  the  sub- 
ject to  be  enforced,  and  to  fix  and  enforce  payment  of  fines  for  non- 
compliance with  any  such  order. 

Sec.  27.  To  provide  for  the  measuring  and  inspection  of  lum- 
ber, and  other  building  materials,  and  the  measuring  of  all  kinds 
of  mechanical  work. 

Sec.  28.  To  provide  for  the  inspectibn  and  weighing  of  hay, 
and  stone  coal,  the  measurement  of  charcoal,  firewood,  and  other 
fuel,  to  be  sold  and  used  within  the  city. 
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Sec.  29.  To  provide  for  and  regulate  the  inspection  of  tobacco, 
*nd  of  beef,  pork,  flour,  meal,  and  whiskey  in  barrels. 

Sec.  80.  To  regulate  the  inspection  of  butter,  lard,  and  other 
provisions. 

Sec.  81.  To  regulate  the  weight  and  quality  of  bread  to  be 
used  in  the  city. 

Sec.  82.  To  regulate  the  size  of  bricks  to  be  sold  and  used  in 
the  city. 

Sec.  83.  To  provide  for  takipg  the  enumerations  of  the  inhabi- 
tants of  said  city. 

Sec.  84.  To  regulate  the  election  of  city  officers,  and  to  pro- 
vide for  removing  from  office  any  person  holding  an  office  created 
by  ordinance. 

Sec.  85.  To  fix  the  compensation  of  city  officers,  and  regulate, 
fees  of  jurors,  witnesses,  and  others,  for  services  rendered  under 
this  act  or  any  ordinance  made  in  pursuance  thereof. 

Sec.  86.  To  regulate  the  police  of  the  city,  to  enforce  fines; 
forfeitures,  and  penalties  for  the  breach  of  any  ordinance,  and  to 
provide  for  the  receiving  and  appropriation  of  such  fines  and  for- 
feitures, and  the  enforcement  of  such  penalties;  and  all  money  col- 
lected under  or  by  authority  of  any  city  ordinance  shall  be  deemed 
to  be  taken  to  belong  to  said  city,  and  disponed  of  by  the  city  coun- 
cil, under  the  ordinances  of  said  city,  for  the  general  use  and  benefit 
of  the  inhabitants  thereof. 

Sec.  87.  The  city  council  shall  havp  exclusive  power  within 
the  city,  by  ordinance,  to  license,  suppress,  and  restrain  billiard 
tables  and  bowling  alleys. 

Sec.  88. '  The  city  council  shall  have  power  to  make  all  ordin- 
ances which  shall  be  necessary  and  proper,  for  carrying  into  exe- 
cution the  powers  specified  in  this  act,  so  that  such  ordinances  be 
not  repugnant  to,  nor  inconsistent  with,  the  constitution  of  the 
United  States  nor  the  Organic  Act  of  this  Territory. 

Sec.  89.     The  style  of  the  ordinance  shall  be : 

Be  it  ordained  by  the  City  Council  of  the  City  of  Virginia. 

Sec.  40.  All  ordinances  of  the  city  council  shall,  within  ten 
days  after  they  shall  have  been  passed,  be  published  in  some 
newspaper  in  the  city,  or  posted  up  in  three  public  places  in  said 
city,  and  shall  not  be  in  force  until  they  have  been  published  as 
aforesaid. 
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Sec.  41.  All  ordinances  of  the  city  council  may  be  proven  by 
the  seal  of  the  corporation;  and  when  printed  in  book  form  or 
pamphlet  form,  and  purporting  to  be  printed  and  published  by 
authority  of  the  corporation,  the  same  shall  be  received  in  evidence 
in  all  courts  and  places,  without  further  proof. 


ARTICLE   VI. 

The  Mayor. 

Sec.  1.  The  mayor  shall  preside  at  all  meetings  of  the  city 
council,  and  in  case  of  a  tie,  shall  have  the  casting  vote,  and  in  no 
other :  in  case  of  the  non-attendance  of  the  mayor  at  any  meeting, 
the  board  of  aldermen  shall  appoint  one  of  their  own  number  as 
chairman,  who  shall  preside  at  the  meeting,  but  shall  not  thereby 
lose  his  right  to  vote  on  any  question  before  the  board. 

Sec.  2.  The  mayor  or  any  two  aldermen  may  call  a  special 
meeting  of  the  city  council. 

Sec.  8.  The  mayor  shall,  at  all  times,  be  vigilant  and  active 
in  enforcing  the  laws  and  ordinances  for  the  government  of  the 
city.  He  shall  inspect  the  conduct  of  all  the  subordinate  officers 
of  said  city,  and  cause  negligence  or  positive  violation  of  duty  to  be 
prosecuted  and  punished.  He  shall,  from  time  to  time,  communi- 
cate to  the  aldermen  such  information,  and  recommend  all  such 
measures,  as  in  his  opinion  may  tend  to  the  improvement  of  the 
finances ;  the  police ;  the  health,  security,  comfort  and  ornament  of 
the  city. 

Sec.  4.  He  is  hereby  authorized  to  call  on  every  white  male 
inhabitant  of  said  city  over  the  age  of  eighteen  years,  to  aid  in  the 
enforcing  the  laws  and  ordinances,  and  in  case  of  riots,  to  call  out 
the  militia  to  aid  him  in  suppressing  the  same,  or  other  disorderly 
conduct,  preventing  and  extinguishing  of  fires,  for  securing  the 
peace  and  safety  of  the  city,  or  of  carrying  into  effect  any  law  or 
ordinance ;  and  any  person  who  shall  not  obey  such  call,  shall  for- 
feit to  said  city  a  fine  not  exceeding  twenty-five  dollars. 

Sec.  5.  He  shall  have  power  whenever  he  shall  deem  it  neces- 
sary, to  require  of  any  of  the  officers  of  said  city,  an  exhibit  of  his 
books  and  papers. 
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Sec.  6.  He  shall  have  power  to  execute  all  acts  that  may  be 
required  of  him  by  any  ordinance  made  in  pursuance  of  this  act. 

Sec.  7.  He  shall  also  have  such  power  as  may  be  vested  in 
him  by  ordinance  of  the  city,  in  and  over  all  places  within  five 
miles  of  the  boundaries  of  the  city,  for  the  purpose  of  enforcing  the 
health  and  quarantine  ordinances  and  regulations  thereof. 

Sec.  8.  He  shall  receive  for  his  services,  outside  of  the  city, 
such  compensation  as  shall  be  fixed  by  ordinance. 

Sec.  9.  In  case  the  mayor  shall  at  any  time  be  guilty  of  a 
palpable  omission  of  duty,  or  shall  wilfully  and  corruptly  be  guilty 
of  oppression,  mal-conduct,  or  partiality  in  the  discharge  of  the 
duties  of  his  office,  he  shall  be  liable  to  be  indicted  in  the  district 
court  of  the  proper  county,  and  on  conviction  he  shall  be  fined  not 
more  than  five  hundred  dollars;  and  the  court  shall  have  the 
power,  on  the  recommendation  of  the  jury,  to  add  to  the  judgment 
of  the  court,  that  he  be  removed  from  office. 


ARTICLE  VII. 
Op  Proceedings  in  Special  Cases. 

Sec.  1.  When  it  shall  be  necessary  to  take  private  property 
for  opening,  widening,  or  altering  any  public  street,  lane,  avenue, 
or  alley,  the  corporation  shall  make  a  just  compensation  to  the  per- 
son whose  property  is  so  taken ;  and  when  the  amount  of  such 
compensation  cannot  be  agreed  on,  the  mayor  shall  cause  the  same 
to  be  ascertained  by  a  jury  of  six  disinterested  persons,  freeholders 
in  the  city. 

Sec.  2.  When  the  owners  of  all  the  property  on  a  street,  lane, 
avenue,  or  alley  proposed  to  be  opened,  widened,  or  altered,  shall 
petition  therefor,  the  city  council  may  open,  widen,  or  alter  such 
street,  lane,  avenue,  or  alley,  upon  condition  to  be  prescribed  by 
ordinance ;  but  no  compensation  shall  in  such  case  be  made  to  those 
whose  property  shall  be  taken,  their  tenants  or  others,  nor  shall 
there  be  any  assessment  of  benefit  or  damages  that  may  accrue 
thereby  to  any  of  the  petitioners. 

Sec.  8.  All  jurors  empanelled  to  inquire  into  the  amount  of 
benefit  or  damages  which  shall  happen  to  the  owners  of  property 
proposed  to  be  taken  for  opening,  widening,  or  altering  any  street, 
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lane,,  avenue,  or  alley,  shall  first  be  sworn  to  that  effect,  and  shall 
return  to  the  mayor  their  inquest  in  writing,  and  signed  by  the 
jurors. 

Sec.  4.  In  ascertaining  the  amount  of  compensation  for  prop-i 
erty  taken  as  aforesaid,  the  jury  shall  take  into  consideration  the 
benefits  as-  well  as  the  injury  happening  by  such  opening,  widenipgj 
or  altering  such  street,  lane,  avenue,  or  alley. 

Sbc.  5.  The  mayor  shall  have  power,  for  good  cause  shown, 
within  ten  days  after  inquest  shall  have  been  returned  to  him,  as 
aforesaid,  to  set  the  same  aside,  and  cause  a  new  inquest  to  be 
mad* 

Sec.  6.  The  city  council  shall  have  power  by  ordinance  to  levy 
and  collect  a  special  tax  on  the  holders  of  lots  on  any  street,  lane, 
avenue,  or  alley,  according  to  their  respective  fronts,  for  the  pur- 
pose of  paving,  grading,  or  planking  sidewalks  and  lighting  such 
street,  lane,  avenue,  or  alley.  Provided,  Said  tax  shall  not  ex- 
ceed the  actual  costs  of  said  sidewalks  and  lighting,  respectively, 
which  tax  shall  be  collected  in  the  same  manner  as  other  city  taxes. 


ARTICLE  VIII. 

Miscellaneous  Provisions. 

Sec.  X*  The  city  council  shall  have  the  power,  for  the  purpose 
of  keeping  the  streets,  lanes,  avenues,  and  alleys  in  repair,  to  re- 
quire every  able-bodied  male  inhabitant  in  Baid  city  over  the  age 
of  twenty-ope  years  to  labor  on  said  streets,  lanes,  avenues,  and 
alleys  not  exceeding  one  day  in  each  and  every  year ;  and  every 
person  failing  to  perform  such  labor  when  duly  notified  by  the 
street  commissioner,  shall  forfeit  and  pay  ten  dollars  for  said  day  so 
neglected  or  refused. 

*  Sec.  %  The  members  of  the  city  council  and  firemen  shall, 
during  their  term  of  service  as  such,  be  exempt  from  working  out 
any  road  or  street  tax,  and  shall  likewise  be  exempt  from  serving 
on  juries  and  in  the  militia  of  the  Territory. 

Sec.  8.  The  city  council  shall  have  power  to  provide  for  the 
punishment  of  offenders,  by  imprisonment,  in  all  cases  when  such 
offenders  shall  fail  or  refuse  to  pay  the  fines  and  forfeitures  which 
may  be  recovered  against  them. 


ttBRRltORY  OP  iMONTANk.  551 

Sso.  4.  ATI  fines  and  forfeiture  collected  for  offences  com- 
mitted or  penalties  incurred  within  the  incorporated  limits  of  the 
city  of  Virginia  shall  be  paid  into  the  treasury  of  said  city  by  the 
officer  collecting  the  same. 

Sec.  5.  The  city  council  shall  cause  to  be  published  annually 
a  full  and  complete  statement  of  all  moneys  received  and  expended 
by  the  corporation  during  the  preceding  year,  and  on  what  account 
received  and  expended. 

8bc.  6  All  suits,  actions  and  prosecutions,  instituted,  com- 
menced or  brought  by  the  corporation  hereby  created,  shall  be 
prosecuted  in  the  name  of  the  city  of  Virginia. 

Sec.  7.  Appeals  shall  be  allowed  from  decisions,  in  all  cases 
arising  under  the  provisions  of  this  act,  or  any  ordinance  passed  in 
pursuance  thereof,  to  the  district  court;  and  every  such  appeal 
shall  be  granted  in  the  same  manner  and  with  like  effect  as  appeals 
are  taken  from,  and  granted  by  justices  of  the  peace,  under  the  laws 
of  this  Territory. 

Sec.  8.  Whenever  the  mayor  shall  absent  himself  from  the 
city,  or  resign,  or  die,  or  his  office  shall  otherwise  be  vacated,  the 
board  of  aldermen  shall  immediately  proceed  to  elect  one  of  their 
number  president,  who  shall  be  mayor  pro.  tern,  until  the  office 
shall  be  filled  by  election  as  herein  provided. 

Sec.  9.  This  act  is  hereby  declared  to  be  a  public  act,  and 
may  be  read  in  evidence  in  all  courts  of  law  and  equity  within  this 
Territory,  without  proof. 

Sec.  10.  The  city  marshal  and  the  constables  within  said  city 
of  Virginia,  shall  be  authorised  and  have  power  to  execute  any- 
where within  the  county  wherein  said  oity  may  be  located,  all  pro- 
cess issued  by  the  police  magistrate  of  said  city,  Or  other  magis- 
trate within  the  said  oity ;  and  the  said  marshal  shall  have  power 
to  do  all  the  acts  that  a  constable  may  lawfully  do,  and  shall 
receive  the  same  fees  that  are  allowed  to  constables  in  similar  cases, 
and  shall  give  bonds  as  constables  are  required  by  law  to  give. 

8ec.  11.  All  actions  brought  to  recover  any  penalty  or  forfeit- 
ure under  this  act,  or  any  ordinance,  by-law,  or  police  regulation 
made  in  pursuance  thereof,  shall  be  brought  in  the  corporate  name ; 
and  it  shall  be  lawful  to  declare  generally  a  debt  for  such  penalty, 
fine  or  forfeiture ;  stating  the  clause  of  this  act,  or  the  by-law  or 
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ordinance  under  which  the  penalty  or  forfeiture  is  claimed,  and  to 
give  the  special  matter  in  evidence  under  it. 

Seo.  12.  In  all  prosecutions  for  any  violation  of  any  ordinance, 
by-law  or  other  regulation,  the  first  process  shall  be  by  summons, 
unless  oath  or  affirmation  shall  be  made  for  a  warrant,  as  in  other 


Seo.  18.  Execution  may  issue  immediately  upon  rendition  of 
judgment,  and  if  the  defendant  have  no  goods  or  chattels  or  real 
estate  within  the  county,  whereof  the  judgment  can  be  collected, 
the  officer  rendering  such  judgment  may  require  the  defendant  to 
be  confined  in  jail  for  a  term  not  exceeding  three  months ;  and  all 
persons  so  committed  shall  be  confined  one  day  for  each  five  dollars 
of  such  judgment  and  costs. 

Sec.  14.  The  police  magistrate  shall  have  jurisdiction  in  all 
cases  of  violation  of  the  city  ordinances,  and  shall  have  the  same 
jurisdiction  in  all  civil  and  criminal  proceedings,  as  is  now  or  shall 
hereafter  be  conferred  upon  other  justices  of  the  peace  of  this  Ter- 
ritory, and  in  all  courts  of  this  Territory  said  police  magistrate 
shall  be  held  to  be  a  justice  of  the  peace.  But  no  change  of  venue 
shall  be  allowed  from  said  police  magistrate  to  any  other  justice  of 
the  peace,  for  hearing  determination,  in  any  case  where  proceedings 
shall  be  commenced  against  any  person  or  persons  for  the  violation 
of  any  city  ordinance. 

Sec.  15.  The  duties  of  all  officers  mentioned  in  this  act,  not 
herein  prescribed,  shall  be  prescribed  by  ordinance. 

Sec.  16.  That  an  act  entitled  "an  act  to  incorporate  Virginia 
City,  in  Madison  County,"  passed  at  the  first  session  of  the  Legis- 
lative Assembly  of  the  Territory  of  Idaho,  and  approved  January 
80th,  1864,  be  and  the  same  is  hereby  repealed. 

Sec.  17.  That  R.  M.  Campbell,  Julius  Busch,  and  J.  J.  Hall 
be,  and  they  are  hereby,  constituted  and  appointed  to  act  as  com- 
missioners for  the  purpose  hereinafter  mentioned,  and  to  serve  in 
such  capacity  until  the  first  board  of  aldermen  of  said  city  shall  be 
elected  and  duly  qualified.  Said  commissioners,  or  any  two  of 
them,  shall,  on  or  before  the  first  Monday  in  February,  A.  D.  1865, 
proceed  to  lay  out  the.  territory  embraced  within  the  limits  of  the 
said  city  of  Virginia  into  three  wards  and  fix  the  boundaries  of  the 
same,  and  shall  also  provide  for  holding  the  first  election  herein 
appointed  in  the  several  wards  of  said  city,  shall  fix  the  place  for 
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holding  aaid  election  in  each  of  said  wards;  shall  appoint  three 
persons  te  aet  as  judges  of  election  in  each  of  qaid  wards,  who 
shalljbe  sworn,  and  whose  places  may  be  filled  in  case  they  do  not 
serve  as  provided  by  law  in  other  elections.  Said  election  shall  be 
held  and  returns  thereof  he  made  and  certified  in  all  respects  as 
may  be  provided  by  law  in  election  for  members  of  the  legislature. 
A  copy  of  said  returns  of  eaid  election  shall  be  delivered  to  said 
commissioners,  who  shall  canvas  the  same  within  three  days  from 
the  time  received,  and  the  persons  receiving  the  highest  number  of 
wtes  for  the  several  officers  to  be  elected  under  this  act,  and  two 
aldermen  for  each  of  said  wards,  shall  be  declared  by  said  commis- 
sioners, or  any  two  of  them,  duly  elected  to  said  offices.  If  two  or 
more  persons  shall  at  said  election  receive  the  same  number  of 
votes  for  either  of  said  offices,  the  said  commissioners  shall  deter- 
mine the  same  between  them  by  lot 
Sec.  18.  This  act  to  be  in  force  from  and  after  its  passage. 
[Approved  December  30,  1864] 


AN  ACT  to  incorporate  the  Bams  Horn  Oitoh  Company. 

Be  it  enacted  by  the    Legislative  Assembly  of  the  Territory, 

of  Montana  : 

Sbo.  1.     That  James  H.  Febes  and  0.  C.  Stanly,  their  asso- 
ciates or  assigns,  are  hereby  declared  a  body  corporate,  under*  the* 
name  of  the  Rams  Horn  Ditch  Company,  for  five  years  from,  the 
passage  of  this  act. 

Sbo.  2.     Said  company  shall  have  the  right  to  take  five  hundred* 
inches  more  or  less  of  the  water  of  Rams  Horn  Greek  at  a  point, 
on  said  creek  about  one  hundred  yards  below  the  Rams  Horn  Com- 
pany's quartz  mill  or  arastra,  in  Madison  County,  Montana  Terri- 
tory, and  construct  a  ditch  and  flumes  of  sufficient  capacity  to  carry 
said  water  from  said  point  over  the  dividing  ridge  into  Bivins 
Gulch,  and  thence  to  such  other  mining  districts  in  Madison  County 
as  said  water  can  be  led  and  used  to  advantage.     Provided,  That 
at  all  times  there  shall  be  a  sufficient  amount  of  water-  left  in  said 
Rams  Horn  Creek  to  run  one  sluice  head  for  mining  purposes. 
70 
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Sec.  3.  Said  company  is  hereby  granted  the  right  of  way  for 
said  ditch  and  flumes,  together  with  sufficient  space  on  either  side 
to  protect  the  same. 

Sec.  4.  Said  company  may  sue  or  be  sued  in  their  corporate 
name,  and  shall  have  the  right  to  sell  water  to  purchasers  at  the 
following  rates :  For  the  first  use  of  water  fifty  cents  per  inch, 
and  all  other  uses  not  to  exceed  twenty-five  cents  per  inch  per  day. 

Sec.  5.  The  capital  stock  of  said  company  shall  not  exceed 
five  thousand  dollars. 

Sec.  6.    This  act  to  take  effect  from  and  after  its  approval  by 

the  governor. 

[Approved  December  31,  1864.] 


AN  ACT  to  dissolve  the  Bonds  of  Matrimony  existing  between  Leonard  A.  Grid- 
lev  md  Marinda  E.  Gridley. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  the  bonds  of  matrimony  existing  between  Leon- 
ard A.  Gridley.  and  Marinda  £.  Gridley,  his  wife,  be,  and  the  same 
are  hereby,  dissolved. 

Sec.  2.     This  act  to  be  in  force  from  and  after  its  approval  by 

the  governor. 

L Approved  December  31,  1864.] 


AN  ACT  to  authorixe  Zedekiah  A.  Stone  and  his  Associates  to  Construct  and 
Keep  a  Toll  Bridge  across  Beaver  Head  River. 


Be  it  enacted  by  the  Legislative  Assembly  of  the    Territory 

of  Montana: 

Sec.  1.  That  Zedekiah  A.  Stone  and  his  associates,  heirs  and 
assigns  be,  and  they  are  hereby,  authorized  to  construct  and  keep  a 
toll  bridge  across  the  Beaver  Head  River  at  or  near  the  crossing  of 
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the  said  Beaver  Head  River,  on  the  road  leading  from  Bannack 
City  to  Virginia  City. 

Sec.  2.  That  the  said  Zedekiah  A.  Stone  and  his  associates 
shall  be  entitled  to  charge  and  collect  tolls  at  the  following  rates, 
viz :  For  every  wagon  drawn  by  a  pair  of  horses,  mules,  or  oxen, 
one  dollar  and  fifty  cents,  for  every  additional  pair  of  horses,  mules, 
or  oxen,  fifty  cents ;  for  every  single  horse  or  mule  and  vehicle, 
one  dollar ;  for  every  horse  or  mule  and  rider,  twenty-five  cents ; 
for  loose  stock,  such  as  horses,  mules,  asses,  and  cattle,  fifteen  cents 
per  head ;  for  sheep  and  swine,  five  cents  per  head. 

Sec.  8.  The  commissioners  of  the  county  in  which  said  bridge 
may  be  constructed  are  hereby  authorized,  after  the  expiration  of 
one  year  from  the  completion  of  said  bridge,  to  establish  and  fix  the 
rates  of  toll  which  shall  be  collected  from  all  persons  travelling 
upon  and  over  said  bridge,  with  the  privilege  on  the  part  of  the 
commissioners  to  purchase  for  the  county  the  said  toll  bridge,  at  a 
sum  not  exceeding  the  original  cost  of  said  bridge. 

Sec.  4.  The  privileges  herein  granted  shall  continue  for  the 
period  of  four  years. 

Sec.  5.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  January  4,  1865.] 


AN  ACT  to  incorporate  the  town  of  Montana  in  Beaver  Head  County,  Montana 

Territory. 


Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  Samuel  McLean,  Samuel  W.  Batchelder,  Edwin 
R.  Purple,  Walter  G.  Hopkins,  William  H.  Miller,  Thomas  Pitt, 
George  W.  Stapleton,  Darius  Hawkins,  James  Tufts,  and  such 
other  persons  who  are  jpow,  or  who  may  hereafter  be  associated 
with  them  for  that  purpose,  and  their  successors,  are  hereby  incor- 
porated a  body  politic  and  incorporate,  by  the  name  and  style  of 
the  "Town  of  Montana,"  and  by  that  name  shall  be  capable  of 
suing  and  being  sued,  impleading  and  being  impleaded,  defending 
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and  being  defended,  in  all  courts  of  law  and  equity  having  juris- 
diction in  this  Territory.  Said  company  is  authorized  to  have  and 
use  a  common  seal,  to  alter  the  same  at  pleasure,  and  to  make  such 
rules  and  regulations,  and  to  appoint  such  officers  for  the  manage- 
ment of  its  affairs  as  the  company  may  deem  necessary,  not  incon- 
sistent with  the  laws  of  this  Territory  and  of  the  United  States. 

Sko.  2.  The  said  incorporation  shall  have  power  to  hold,  man- 
age, and  control  the  tract  of  land  already  occupied  and  laid  off  into 
lots,  blocks,  and  squares,  as  the  town  of  Montana,  in  Beaver  Head 
County,  a  survey  and  plat  of  which  has  been  filed  in  the  office  of 
the  recorder  of  said  county.  And  further,  to  hold,  manage,  and 
control  the  following  described  tracts  or  paroels  of  land,  lying  and 
being  adjacent  to  the  above  mentioned  tract,  to  wit :  Commencing 
at  the  northwest  corner  of  the  above  mentioned  filed  survey,  run* 
ning  westerly  to  Point  of  Rocks  on  the  south  side  of  Rattlesnake 
Greek  about  twelve  hundred  feet ;  thence  southerly  on  a  line  par* 
allel  with  the  west  line  of  said  survey  forty  chains ;  thence  easterly 
to  the  southeast  corner  of  said  survey;  then  commencing  at  the 
northeast  corner  of  said  survey,  running  southerly  along  east  line 
of  said  survey  forty  chains ;  thence  easterly  on  an  extension  of  the 
south  line  of  said  survey  sixty-five  chains ;  thence  northerly  on  a 
line  parallel  with  the  east  line  of  said  survey  forty  chains ;  thence 
westerly  sixty-five  chains,  to  point  of  beginning.  Provided^  That 
the  whole  amount  of  ground  included  within  the  limits  described  in 
this  sefttion  shall  not  exceed  six  hundred  and  forty  acres. 

Sbo.  8.  The  said  incorporation  shall  have  the  exclusive  priv- 
ilege of  supplying  the  inhabitants  of  said  town  of  Montana  with 
water  from  Rattlesnake  Greek.  Provided,  That  in  availing  them- 
selves of  this  privilege  they  do  not  interfere  with  previously  vested 
or  acquired  rights  in  the  waters  of  said  stream. 

Sbo.  4.  The  said  incorporation  shall  have  power  to  make  ad- 
ditions to  said  town  of  Montana  as  they  may  deem  proper,  not  in- 
•  trading  or  infringing  on  the  rights  or  prior  possessions  of  any  other 
occupant. 

Sec.  5.  This  act  shall  take  effect  from  and  after  its  approval  by 
the  governor. 

[Approved  January  6,  1866.]   » 
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AN  ACT  granting  to  C.  R.  BisseU  and  J.  E.  Bissell  the  right  to  build  or  construct 
a  wagon  road  by  the  most  direct  route  from  Sihrer  Bow  to  the  Jefferson  River, 
being  located  in  Deer  Lodge  and  Jefferson  Counties,  beginning  at  the  Silrer  Bow 
Mines  in  Deer  Lodge  County  and  running  up  the  south  fork  of  the  Silver  Bow 
or  Deer  Lodge  Creek  to  the  summit  of  the  Rooky  Mountains,  thence  by  the  most 
direct  route  to  the  Jefferson  River. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  The  exclusive  right  to  operate  and  maintain  a  wagon 
road  from  a  point  that  is  called  the*  Silver  Bow  Mines,  in  Beer 
Lodge  County,  and  the  said  road  to  extend  and  intersect  the  Vir- 
ginia City.  Prickly  Pear,  and  Fort  Benton  Wagon  Road  at  or  near 
what  is  called  the  Point  of  Bocks  on  the  Jefferson  River,  the  length 
of  said  road  being  about  forty  miles,  Baid  road  and  points  Bo  desig- 
nated are  hereby  granted  to  G.  R  Bissell  and  J.  E.  Bissell,  their 
associates  and  successors,  for  the  term  of  five  years,  with  the  priv- 
ileges and  subject  to  the  conditions  of  this  act. 

Sec.  2.  So  long,  not  to  exceed  five  years,  as  the  said  0.  R. 
Bissell  and  J.  E.  Bissell,  their  associates  and  successors,  shall 
maintain,  operate,  and  carry  on  a  good  wagon  road  between  the 
above  named  points,  they  shall  be  authorised  to  collect  the  follow* 
ing  rates  of  toll :  For  each  Mjpgon^drawn  by  two  horses,  mules,  or 
cattle,  three  dollars,  and  for  each  additional  pair  of  horses,  mules, 
or  cattle  fifty  cents ;  for  each  man  with  a  horse  or  mule,  fifty  cents; 
for  each  head  of  loose  stock,  twenty-five  cents ;  for  sheep  or  swine, 
ten  cents  per  bead.  The  said  G.  R.  Bissell  and  J.  E.  Bissell,  their 
associates  and  successors,  shall  be  held  and  obligated  to  have  the 
said  road  completed  and  in  good  order  for  transit  of  wagons  and 
stock  on  or  before  the  first  day  of  August,  A.  D.  1866,  under  the 
penalty  of  all  damages  sustained,  and  the  forfeiture  of  this  charter. 

Sec.  8.  No  section  or  part  of  this  act  shall  be  so  construed  as 
to  prohibit  the  county  commissioners  from  exercising  the  authority 
over  said  road  as  they  are  authorized  to  exercise  over  other  licensed 
roads ;  and  they  may,  after  the  expiration  of  two  years,  upon  the 
written  petition  of  fifty  bona  fide  citizens  of  the  counties  in  which 
said  road  is  located,  alter  and  fix  the  rates  of  toll. 
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Sbo.  4.    This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

[Approved  January  9, 1865.1 


AN  ACT  to  incorporate  the  Montana  Gold  and  BUrer  Mining  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sbo.  1.  That  for  the  purpose  of  developing  the  gold,  silver, 
and  other  mineral  resources  of  the  country  and  encouraging  the 
prospecting  and  mining  interests  of  the  Territory  of  Montana,  Wil- 
liam L.  McMath,  Alexander  B.  Davis,  John  W.  Alley,  William  Y. 
Lovell,  Wilbur  F.  Saunders,  and  A.  L.  Justice  of  the  city  of  Vir- 
ginia, William  H.  Miller,  George  Ghrisman,  and  Benjamin  S.  Pea- 
body  of  Bannock  in  said  Territory,  and  such  other  persons  as  may 
hereafter  become  associated  with  them  and  their  successors,  be,  and 
they  are  hereby,  constituted  a  body  corporate  and  politic,  by  the 
name  and  style  of  the  Montana  Gold  and  Silver  Mining  Company, 
for  the  term  of  fifteen  years,  and  by  and  under  such  corporate 
name  may  make  contracts  and  be  contracted  with,  sue  and  be  sued, 
plead  and  be  impleaded,  in  all  courts  of  law  or  equity  in  this  Ter- 
ritory, and  may  have  and  use  a*  common  seal,  and  alter  the  same  at 
pleasure. 

Sec.  2.  Any  five  of  the  corporators  named  in  this  act  may 
proceed  to  open  books  for  the  subscription  to  the  capital  stock  of 
said  company,  after  giving  ten  days  notice  thereof  by  posting  three 
printed  or  written  notices  of  the  time  and  place  of  the  same  in  three 
public  places  in  the  city  of  Virginia,  in  this  Territory.  When  an 
amount  of  stock  is  subscribed  of  ten  thousand  dollars  they  may 
proceed  to  organize  under  this  act ;  and  there  shall  be  elected  from 
the  stockholders  of  said  corporation  five  directors,  who  may  serve 
for  one  year,  and  until  their  successors  are  elected,  and  from  the 
said  directors  there  shall  be  elected  a  president,  and  also  there  shall 
be  elected  a  secretary  and  treaqprer,  but  the  offices  of  secretary  and 
treasurer  may  be  united  in  one  person  if  deemed  necessary. 
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Sec.  8.  The  capital  stock  of  said  company  shall  be  twenty-five 
thousand  dollars,  which  may  be  increased  from  time  to  time  to  a 
sum  not  exceeding  the  sum  of  five  hundred  thousand  dollars,  to  be 
represented  by  certificates,  in  sums  of  fifty  dollars  for  each  share 
paid  in.  Said  stock  shall  be  deemed  personal  property,  and  trans- 
ferable by  endorsement,  or  on  the  books  of  said  company.  The 
said  company  shall  have  power  to  establish  an  office  in  the  city  of 
Virginia,  in  this  Territory,  and  in  the  city  of  New  York,  for  the 
transaction  of  their  business,  if  deemed  necessary.  The  stock- 
holders Bball  be  liable  only  to  the  amount  of  stock  severally  held 
by  them  in  said  company. 

Sec.  4.  The  board  of  directors  of  said  corporation  may  pass 
such,  by-laws  and  regulations  for  their  government  as  they  may 
deem  expedient,  not  inconsistent  with  the  laws  of  the  United  States 
or  the  laws  of  this  Territory,  and  may  alter  or  amend  the  same  at 
any  regular  meeting  of  the  board  of  directors. 

Sec.  5.  The  said  Montana  Gold  and  Silver  Mining  Company 
may  prospect  for,  and  shall  have  power  in  the  name  of  said  corpo- 
ration to  pre-empt  lode  or  lead  claims  of  whatever  kind,  nature,  or 
description,  not  exceeding  the  number  now  limited,  or  which  may 
hereafter  be  limited  by  law,  which  said  lode  or  lead  claims  shall  be 
joint  property  of  the  several  stockholders  of  said  corporation,  with 
the  power  to  acquire  and  hold  by  purchase  or  otherwise  any  lode  or 
lead  claims,  real  estate,  and  other  property  of  whatever  descrip- 
tion, for  the  purpose  of  carrying  on  the  business  of  mining,  crush- 
ing, smelting,  or  otherwise  extracting  or  separating  the  minerals  of 
whatever  sort  or  description  from  the  ore,  quartz,  or  pyrites,  either 
by  water  or  steam,  and  for  the  purpose  of  mining  may  make  or 
construct  railroads,  drive  tunnels,  sink  shafts,  and  do  and  perform 
any  and  all  other  matters  and  things  necessary  and  requisite  to  be 
done  for  mining,  either  by  arastras,  furnaces,  or  quartz  mills,  with 
the  necessary  machinery  belonging  and  attached  thereto. 

Sec.  6.  The  said  corporation  is  authorized  to  pell,  convey,  or 
dispose  of  any  of  their  property  in  the  manner  they  may  prescribe 
by  the  by-laws,  rules,  or  regulations  they  may  make  for  their  gov- 
ernment, a  copy  of  said  by-laws,  rules,  or  regulations  being  signed 
by  the  president  of  said  board,  and  certified  to  by  the  secretary  of 
said  corporation,  and  recorded  in  the  office  of  the  recorder  of  deeds 
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of  the  county  in  which  said  real  estate,  lode  or  lead  claim  or  claims, 
or  other  property  may  be  located. 
Sec.  7.    This  act  to  be  in  force  from  and  after  ita  passage. 
[Approved  January  ft,  1S66.] 


AN  ACT  to  provide  tor  the  Compensation  of  Henry  Thompson  for  Service*  ran* 
dered  the  Territory. 


Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  There  shall  be,  and  is  hereby,  appropriated  oat  of  the 
Territorial  treasury  the  sum  of  twenty-five  hundred  dollars,  to  be 
paid  to  Henry  Thompson  for  money  expended  and  time  employed 
in  the  pursuit  of  G.  Kelley,  the  murderer  of  R  R.  Dorsett  and 
John  White,  on  Boulder  Creek,  in  Jeflerson  County. 

Sec.  2.  The  Territorial  auditor  is  hereby  authorised  and  in- 
structed to  draw  his  warrant  on  the  Territorial  treasurer  for  the 
sum  named  in  the  first  section  of  this  act,  in  favor  of  Henry 
Thompson,  which  shall  be  paid  out  of  any  money  in  the  treasury 
not  otherwise  appropriated. 

Sec.  8.    This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  approval  by  the  governor. 
[Approved  January  11,  1965.] 


AN  ACT  to  incorporate  the  Jefferson  Town  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana : 

Sec.  1.  That  Nathaniel  Merriman,  Philip  Shenon,  and  others, 
who  are  or  may  be  associated  with  them  for  that  purpose,  and  their 
successors,  are  hereby  incorporated  a  body  politic  and  corporate, 
by  the  name  and  style  of  the  Jefferson  Town  Company,  and  by  that 
name  shall  be  capable  of  suing  and  being  sued,  impleading  and 
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being  impleaded,  defending  and  being  defended  in  all  courts  of  law 
and  equity  in  this  Territory  baying  jurisdiction  in  such  cases.  Said 
company  is  authorized  to  have  and  use  a  common  seal,  Uf  alter  the 
same  at  pleasure,  and  make  such  rules  and  regulations  not  incom- 
patible with  the  laws  of  the  United  States,  the  Organic  Act  of 
Montana  Territory,  or  any  acts  of  the  legislative  assembly  of  Mon- 
tana Territory,  and  appoint  such  officers  for  the  management  of  its 
affairs  as  the  company  may  deem  necessary. 

Sec.  2.  The  said  corporation  shall  have  power  to  hold,  manage, 
and  control  one  hundred  and  sixty  acres  of  land  now  owned  and 
occupied  by  said  Town  Company,  and  to  sell,  improve,  or  convey 
the  lots,  or  any  part  of  said  tract,  not  incompatible  with  the  laws 
of  the  United  States,  the  Organic  Act  of  Montana  Territory,  or 
any  of  the  acts  of  the  legislative  assembly  of  the  Territory  of 
Montana. 

Sec.  3.  The  said  company  shall  have  power  to  make  additions 
to  the  said  town  tract  as  they  may  deem  consistent,  not  intruding 
or  infringing  on  the  rights  or  prior  possession  of  any  other  person 
or  persons. 

Sec.  4.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  January  11,  1869.] 


AN  ACT  to  incorporate  the  Hell  Gate  and  Peer  Lodge  Wagon  Road  Company. 


Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  Christy  P.  Higgins,  W.  B.  S.  Higgins  and  John 
F.  Higgins  and  their  legal  associates,  representatives  and  successors 
are  hereby  constituted  a  body  corporate  and  politic  by  the  name 
and  style  of  the  Hell  Gate  and  Deer  Lodge  Wagon  Road  Company, 
and  by  that  name  shall  be  capable  of  making  contracts,  of  suing 
and  being  sued,  impleading  and  being  impleaded,  in  all  matters 
whatsoever,  in  all  courts  of  law  and  equity  in  this  Territory,  and 
may  have  and  use  a  common  seal,  which  may  be  altered  at  pleasure. 

Sec.  2.  The  capital  stock  of  said  company  or  corporation  shall 
71 
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be  twenty-five  thousand  dollars,  and  it  shall  be  divided  into  shares 
of  five  hundred  dollars  each. 

Sec.  3.  .  That  said  company  or  corporation  shall  have  the  power 
to  make,  and  afterwards  alter,  all  needful  rules  and  regulations  for 
the  government  of  said  company  and  the  management  of  the  road 
constructed  by  them,  and  elect  a  President,  Secretary,  Treasurer 
and  Superintendent  at  such  time  and  place  as  the  said  company  may 
agree  upon,  and  on  the  first  Monday  in  April,  A.  D ,  1865,  and 
annually  thereafter,  to  elect  a  President,  Secretary,  Treasurer  and 
Superintendent  from  the  shareholders  of  said  company,  who  shall 
hold  their  offices  for  one  year,  and  until  their  successors  are  elected 
and  qualified ;  Provided,  that  said  company  may,  if  they  deem  it 
advisable,  unite  the  offices  of  President  and  Superintendent  in  one 
person. 

Sec.  4.  All  elections  shall  be  by  ballot,  and  each  stockholder 
shall  be  entitled  to  one  vote  for  each  share  he  holds,  and  votes  may 
be  given  by  proxy. 

Sec.  5.  Said  company  are  hereby  authorized  and  empowered  to 
make  and  construct  a  wagon  road,  practicable  for  the  use  and  pas- 
sage of  wagons  at  all  seasons  of  the  year :  Commencing  at  the  town 
of  Deer  Lodge,  in  Deer  Lodge  County,  and  Territory  of  Montana, 
running  north  down  Deer  Lodge  Creek,  to  its  intersection  with  Lit- 
tle Blackfoot  Creek,  then  down  the  Hell  Gate  River  to  Hell  Gate 
Valley,  through  what  is  known  as  Hell  Gate  Canon,  said  road 
being  in  length,  about  ninety  miles,  and  to  have  the  exclus^  right 
of  way,  for  one  mile,  on  either  side  of  said  road. 

Sec.  6.  The  said  company  shall  have  the  right  to  construct  two 
Bridges,  one  across  the  Big  Blackfoot  River,  and  one  across  the 
Hell  Gate  River,  at  any  place  on  said  road  through  Hell  Gate 
Canon,  that  said  company  may  select. 

Sec.  7.  Said  company  shall  have  the  right  to  establish  and  lo- 
cate two  Toll  Gates,  one  at  the  bridge  across  the  Big  Blackfoot 
River,  and  one  at  some  point  between  Flint  Creek  and  the  bridge 
across  Hell  Gate  River,  in  Hell  Gate  Canon,  and  to  collect  at  each 
said  Toll  Gate,  the  following  rates  of  toll,  to  wit:  For  each  buggy 
or  vehicle,  drawn  by  one  horse  or  mule,  one  dollar  and  fifty  cents ; 
for  each  wagon  or  vehicle,  drawn  by  two  horses,  mules  or  oxen, 
two  dollars,  and  for  each  additional  pair  horses,  mules  or  oxen,  one 
dollar;  for  each  head  of  animals  packed,  one  dollar;  for  man  and 
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horse,  or  mule,  one  dollar ;  for  each  head  of  loose  horses,  mules  or 
oxen,  fifty  cents ;  for  each  head  of  loose  cattle,  twenty-five  cents ; 
for  each  head  of  sheep,  goats  or  hogs,  ten  cents ;  and  any  person  or 
persons  after  such  toll,  at  the  before  mentioned  rates,  shall  have 
been  demanded  by  the  authorized  Toll  Gate  keeper,  who  may  be 
found  travelling  upon  said  road,  and  refusing  to  pay  said]  toll,  shall 
forfeit  and  pay  the  sum  of  twenty-five  dollars  for  each  said  failure, 
to  be  recovered  by  an  action  of  law,  by  said  corporators. 

Sec.  8.  Said  company  shall  have  power  to  purchase  and  hold 
any  real  or  personal  property  which  may  be  necessary  for  the  trans- 
action of  their  business,  and  to  sell  and  convey  the  same  when 
deemed  proper,  and  are  authorized  to  maintain  said  road  and  bridges 
for  the  term  of  fifteen  years  from  and  after  the  passage  of  this  act, 
and  to  collect  toll  on  the  same  for  the  same  length  of  time. 

Sec.  9.  The  bridges  and  grades  upon  said  road  shall  be  com- 
pleted for  the  passage  of  wagons  and  animals  by  the  first  day  of 
November,  A.  D.,  1865,  and  if  said  company  shall  deem  it  advis- 
able to  establish  and  locate  only  one  toll  gate,  they  are  hereby  au- 
thorized to  collect  the  amount  of  toll  that  they  were  authorized  to 
collect  from  both  toll  gates. 

Sec.  10.  "  Said  company  shall  make  not  less  than  two  switches 
or  passing  places  for  wagons  on  the  first  grade  on  the  road  above 
the  Big  Blackfoot  river. 

Seo.  11.  That  the  said  company  shall  keep  the  saidTroad  in  good 
safe  traveling  condition  in  all  seasons  of  "the  year,  and  in  case  that 
any  part  of  said  road  be  impassable,  the  said  company  shall  not 
collect  toll  at  any  of  the  gates  of  said  road. 

Sbc.  12.  This  act  shall  be  in  force  from  and  after  its  passage 
and  approval  by  the  Governor. 

[Approved  January  9,  1865.] 
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AN  ACT  to  incorporate  the  Bitter  Root  and  Kootenay  Wagon  Road  and  Ferry 
•  Company. 


Be  it  enacted  by  the  Legislative   Assembly  of  the  Territory 

of  Montana : 

Sep.  1.  That  B.  S.  Peabody,  William  H.  Miller,  George  Chris- 
man  and  John  D.  Ritchie,  their  associates  and  successors,  are  here- 
by constituted  and  declared  a  body  politic  and  incorporate,  under 
the  name  and  style  of  the  Bitter  Boot  and  Kootenay  Wagon  Road 
and  Ferry  Company,  and  by  that  name  may  sue  and  be  sued,  plead 
and  be  impleaded,  and  have  a  common  seal,  which  may  be  altered 
at  pleasure. 

Sec.  2.  The  main  line  of  said  road  shall  commence  at  Pond 
Orille  mission,  thence  running  along  the  most  practicable  route  to 
Flat  Head  Lake,  thence  across  the  outlet  of  said  lake  to  the  Half 
Breed  settlement 

Sec.  3.  It  shall  be  lawful  for  said  corporation  to  acquire  and 
hold  any  real  estate  necessary  for  the  use  of  toll  keepers  on  the  line 
of  said  road,  or  for  their  ferrymen  at  the  hereinafter  mentioned 
ferry,  and  to  sell  and  dispose  of,  and  convey  by  deed,  any  real  es- 
tate so  used  and  occupied  on  said  road  whenever  they  may  deem  it 
for  the  interest  of  said  incorporation. 

Sec.  4.  Said  incorporation  shall  have  power  to  make,  and  after- 
wards to  alter  and  change,  all  needful  rules  and  regulations  for  the 
government  and  management  of  said  road,  and  may  elect  a  Presi- 
dent, Secretary  and  Treasurer,  at  such  time  and  place  as  the  said 
corporation  may  direct,  and  annually  thereafter  shall  elect  a  Presi- 
dent, Secretary  and  Treasurer,  each  of  whom  shall  be  a  stockholder 
in  said  incorporation ;  Provided,  however,  that  the  said  Secretary 
and  Treasurer  may  be  united  in  one  person  if  deemed  necessary  by 
said  company. 

Sec.  5.  Said  corporation  by  their  agent,  shall  have  power  and 
authority  for  the  term  of  ten  years  to  collect  tolls  as  hereinafter 
mentioned,  upon  all  persons  travelling  upon  and  over  said  road; 
and  any  person  who  shall  pass  any  toll  gate  upon  said  road  author- 
ized to  be  erected  and  established  by  said  corporation  without  first 
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having  paid  toll  as  required  by  this  act,  shall  forfeit  and  pay  for 
each  and  every  offence  the  sum  of  twenty-five  dollars,  to  be  recov- 
ered by  an  action  of  debt  by  said  corporation,  one  half  of  said  re* 
covery  to  be  for  the  use  of  the  informant,  the  other  half  of  said  sum 
for  the  use  of  the  county  in  which  said  toll  gate  may  be  situated. 

Sec.  6.  There  may  be  erected  upon  the  main  line  of  said  road 
for  every  fifty  miles,  a  toll  gate,  at  which  toll  gate  there  may  be 
collected  tolls  at  the  following  rates :  upon  each  wagon  or  vehicle 
drawn  by  one  span  of  horses,  mules  or  yoke  of  cattle,  the  sum  of 
two  dollars ;  upon  each  additional  span  of  horses,  mules  or  cattle  to 
each  wagcfo,  the  sum  of  fifty  cents ;  upon  each  riding  horse  or  mule, 
the  sum  of  twenty-five  cents ;  upon  all  pack  animals,  the  sum  of 
twenty-five  cents  per  head ;  upon  all  stock  driven  loose,  the  sum  of 
twenty-five  cents. 

Sbc.  7.  Upon  complaint  being  made  to  any  justice  of  the  peace 
in  any  county  through  which  said  road  extends,  that  any  portion  of 
said  road  is  not  in  reasonably  good  condition  for  wagons  or  vehicles, 
the  said  justice  shall  summon  the  gate  keeper  nearest  the  place  on 
said  road  complained  of,  to  appear  before  him  on  a  certain  day,  not 
more  than  five  days  from  the  day  of  complaint,  at  a  certain  hour  in 
the  day  to  be  by  the  justice  fixed,  and  if  it  appear  to  the  justice 
that  the  complaint  is  true,  judgment  shall  be  rendered  against  the 
said  corporation  as  defendant  for  the  costs  of  proceedings  and  there* 
upon  no  tolls  shall  be  collected  by  said  gate  keeper  until  the  said 
road  shall  be  put  in  good  repair  for  the  passage  of  wagons ;  and  if 
such  gate  keeper  shall  demand  and  collect  such  tolls  before  the  said 
road  shall  be  repaired  and  made  passable  for  wagons,  he  shall  for- 
feit and  pay  the  sum  of  twenty-five  dollars,  to  be  recovered  by  ac- 
tion of  debt  for  the  use  of  the  informant  before  any  justice  of  the 
peace  of  the  county  in  which  said  gate  keeper  shall  reside ;  Pro- 
vided, however,  that  if  by  reason  of  snow  or  high  water  it  shall  not 
be  possible  for  any  person  at  reasonable  expense  to  repair  said  road; 
a  reasonable  time  shall  be  allowed  for  repairing  the  same  before 
any  judgment 'shall  be  rendered  against  said  corporation. 

Sec.  8.  The  said  incorporation  shall  further  have  the  exclusive 
privilege  for  the  term  of  ten  years  to  construct  and  maintain  a  ferry 
across  the  waters  of  Flat  Head  Lake  or  river  at  any  point  within 
fifteen  miles  above  and  below  the  outlet  of  said  Flat  Head  Lake, 
and  shall  have  the  privilege  of  collecting  ferriage  at  the-  following 
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rates :  upon  each  wagon  or  vehicle  drawn  by  one  span  of  horses, 
yoke  of  cattle  or  males,  the  sum  of  eight  dollars;  each  additional 
span  of  horses,  mules  or  oattle,  the  sum  of  one  dollar ;  upon  each 
pack  animal,  per  head,  the  sum  of  one  dollar ;  upon  each  riding 
horse,  the  sum  of  one  dollar ;  upon  all  loose  stock,  the  sum,  per 
head,  of  seventy-fire  cents. 

Sbo*  9.    This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approyed  January  12, 1865.] 


AN  ACT  granting  to  Franklin  Buff,  James  Hiestler  and  Antoine  Primeau,  a  Ferry 
or  Bridge  across  the  Jefferson  Kiver  on  the  road  from  Virginia  City  to  Fort 
Benton  and  Prickly  Pear. 

Be  it  enacted  fyy  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec*  1.  The  exclusive  right  to  maintain  and  operate  a  ferry  or 
bridge  across  the  waters  of  the  Jefferson  river  at  a  point  about  one 
and  a  half  miles  above  what  is  known  as  the  Point  of  Books,  below 
the  crossing  of  the  Virginia  City  and  Fort  Benton  wagon  road,  and 
for  a  distance  of  eight  miles  above  said  point  of  rocks,  is  hereby 
granted  to  Franklin  Buff,  James  Hiestler  and  Antoine  Primeau, 
their  associates  and  successors,  for  the  term  of  five  years,  with  the 
privileges  and  subject  to  the  conditions  of  this  act. 

Sec.  2.  So  long,  not  to  exceed  five  years,  as  the  said  Frank- 
lin Buff,  James  Hiestler  and  Antoine  Primeau,  their  associates 
and  successors,  shall  maintain,  operate  and  carry  on  a  good, 
safe  and  sufficient  ferry,  or  maintain  a  good,  safe  and  sufficient 
bridge,  within  the  above  named  distance,  they  shall  be  authorised 
to  collect  the  following  rates  of  toll,  viz :  For  each  loaded  two 
horse,  ox  or  mule  wagon,  four  dollars;  for  each  loaded  wagon 
drawn  by  more  than  two  horses,  oxen  or  mules,  five  dollars; 
for  each  empty  wagon,  drawn  by  two  horses,  oxen  or  mules,  two 
dollars ;  for  each  empty  wagon  drawn  by  more  than  two  horses, 
oxen  or  mules,  two  dollars  and  fifty  cents ;  for  each  head  of  loose 
horses,  mules  or  cattle  fifty  cents  each ;  for  each  man  and  horse 
with  saddle  one  dollar ;  for  each  foot  passenger,  twenty-five  oents ; 
for  each  head  of  sheep  or  swine  ten  cents. 
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Sec.  3.  Said  Franklin  feuff,  James  Hieetler,  and  Antoine  Pri- 
meau,  their  associates  and  successors,  shall  be  held  and  obligated 
from  the  fifteenth  day  ^>f  April  pf  each  year,  until  such  time  as  the' 
said  river  can  be  forded  with  ease  and  safety,  to  keep  said  ferry  or 
bridge  in  good,  safe  and  sufficient  order  and  condition  for  use  by 
night  and  day ;  and  so  long  as  no  bridge  shall  be  constructed,  they 
shall  keep  a  competent  ferryman,  who  shall  transport  travellers, 
wagons  and  stock  across  said  river  promptly  by  night  and  day,  un- 
der penalty  of  all  damages  sustained,  and  the  forfeiture  of  this 
charter. 

Sua  4.  No  section  or  part  of  this  act  shall  be  so  construed  as 
to  prohibit  the  county  commissioners  from  exercising  the  same  au- 
thority over  said  ferry  or  biidge  as  they  are  authorised  to  exercise 
over  other  licensed  ferries  or  bridges ;  and  they  may  after  the  ex- 
piration of  two  years,  upon  the  written  petition  of  fifty  bona  fide 
oitiaens  of  the  county  in  which  said  ferry  or  bridge  is  located,  alter 
and  fix  the  rates  of  toll  at  the  expiration  of  two  years  of  the  pas- 
sage of  this  act 

Sue.  6.  This  act  shall  take  effect  from  and  after  its  approval  by 
the  governor. 

[Approved  January  13, 186&] 


AN  ACT  to  incorporate  the  Valparaiso  Gold  and  SUyw  Mining  Company. 

Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

Sbo.  1.  That  Nathaniel  Merriman,  Lewis  Merriman,  Elias 
Merriman,  Allen  T.  Axe  and  Albert  Young,  their  associates,  suc- 
cessors and  assigns,  be  and  they  are  hereby  constituted  a  body  cor- 
porate and  politic,  to  continue  for  the  term  of  ten  years  by  the 
name  and  style  of  the  Valparaiso  Gold  and  Silver  Mining  Company; 
and  by  that  name  and  style  shall  be  capable  of  making  contracts, 
of  suing  and  being  sued,  impleading  and  being  impleaded  in  all 
matters  whatever,  in  all  courts  of  law  and  equity  in  this  territory ; 
and  may  have  and  use  a  common  seal,  which  may  be  altered  at 
pleasure ;  and  that  they  may  be  capable  in  law  of  acquiring  and 
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conveying  property,  personal,  real  and  mixed ;  and  shall  have  and 
hold  peaceable  possession  of  the  claim  or  claims  in  Jefferson  county, 
now  in  their  possession,  and  of  all  others  whjjh  they  may  hereafter 
acquire,  either  by  pre-emption  or  purchase,  subject  to  the  laws  of 
the  United  States  and  of  this  territory. 

Sec.  2.  This  corporation  shall  have  power  to  make  contracts 
of  all  kinds,  and  to  establish  by-laws,  rules  and  regulations  for  the 
government  of  die  corporation,  not  incompatible  with  the  constitu- 
tion of  the  United  States,  and  the  laws  of  this  territory. 

Sec.  8.  The  said  company  shall  own  and  be  entitled  to  all  the 
quartz  and  ores  which  they  may  discover,  excavate  or  purchase,  so 
as  not  to  interfere  with  any  prior  rights  to  any  lode  or  claim  pre* 
viously  owned  or  possessed  by  any  other  person,  persons  or  com- 
pany. 

Sec.  4.  The  capital  stock  of  said  company  shall  be  fixed  by 
the  by-laws  of  said  company,  and  divided  into  shares  as  they  may 
provide.  Tbey  may  elect  and  appoint  such  officers  and  agents  as 
they  may  choose.  They  may  borrow  money  and  issue  bonds  of  the 
company  therefor,  but  in  no  case  shall  they  incur  any  debt  to  an 
amount  more  than  twenty  per  cent,  of  the  capital  stock,  without  a 
previous  vote  of  two-thirds,  in  interest  of  the  entire  company: 
Provided  always,  that  the  said  capital  stock  of  the  company  shall 
at  no  time  exceed  the  sum  of  one  hundred  thousand  dollars. 

Sec.  5.  Any  person  or  persons  wilfully,  maliciously  or  wan- 
tonly destroying  any  property  belonging  to  the  company,  or  ob- 
structing work  on  any  of  the  claims  of  said  company,  shall  forfeit 
and  pay  treble  the  value  of  the  damages  or  losses  thereby  sustained 
by  said  company,  to  be  ascertained  by  any  court  having  jurisdic- 
tion ;  and  shall  be  guilty  of  a  misdemeanor  amd  punished  accord- 
ingly. 

Sec.  6.  This  corporation  shall  continue  in  existence  ten  years, 
and  no  longer.  Nothing  in  this  act  contained  shall  be  so  held  or 
construed  as  to  vest  in  the  said  corporation  any  rights  or  privileges 
now  possessed  by  any  person  or  persons,  citizens  of  this  territory, 
under  the  laws  of  the  territory,  which  are  now  or  may  hereafter  be 
in  force. 

Sec.'  This  act  to  take  effect  and  be  in  force  from  and  after  its 
passage. 

[Approved  January  17, 1865.1 
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AN  ACT  to  Incorporate  the  Rooky  Mountain  Gold  and  Silver  Mining  Company. 


Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana: 

Sko.  1.  For  the  purpose  of  developing  the  gold,  silver,  and 
other  resources  of  the  country,  and  encouraging  the  mining  inter- 
est* in  Montana  Territory,  Sidney  Edgerton,  Amos  W.  Hall,  Leon- 
ard A.  Gridley  and  F:  M.  Thompson  of  Bannaok  City,  H.  M. 
Thompson,  Josiah  Fogg  and  S~  Rich  of  St.  Louis,  and  Frank  J. 
Pratt  of  New  York  City,  and  such  otAer  persons  as  may  hereafter 
become  associated  with  them,  be  and  are  hereby  constituted  a  body 
politic  and  corporate,  under  th*  name  and  style  of  the  Rocky 
Mountain  Gold  and  Silver  Mining  Company,  and  by  and  under 
such  corporate  name  and  oaptoity  may  sue  and  be  sued,  plead  and 
be  impleaded  in  any  of  <he  courts  of  law  and  equity  in  this 
Territory. 

Sec.  2.     Said  corporation  may  have  and  use  a  common  seal, 
and  alter  the  same  at  pleasure,  and  shall  be  capable  of  holding, 
using  and  conveying  any  estate,  real  or  personal,  necessary  for  the 
m  use  of  said  company. 

Sko.  8.  The  capital  stock  of  said  company  or  corporation,  shall 
be  two  hundred  and  fifty  thousand  dollars,  with  the  privilege  of 
increasing  it,  at  any  time  the  directors  shall  see  fit,  to  five  hundred 
thousand  dollars,  and  at  any  time  when  said  company  shall  have 
ezpevded  one  hundred  thousand  dollars  in  working  mines  in  this 
Territory  or  in  erecting  mills,  furnaces,  or  other  fixtures  for  work- 
ing said  mines,  the  directors  of  said  company  shall  have  power  to 
increase  the  capital  stock  to  one  million  dollars,  and  said  stock 
shall  be  divided  into  shares  of  one  hundred  dollars  each. 

Sac.  4.  The  stock,  property,  estate  and  concerns  of  said  com- 
pany shall  be  managed  by  five  directors.  Said  directors  shall  hold 
their  office  for  the  term  of  one  year,  and  until  their  successors  are 
elected,  of  whom  three  shall  be  a  quorum  for  transacting  business : 
Provided,  however )  no  failure  to  elect  officers  shall  dissolve  the 
corporation,  but  the  acting  directors  shall  continue  in  office  until 
the  next  annual  election. 
72 
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Sec.  5.  All  elections  shall  be  by  ballot,  each  share  shall  be  en- 
titled to  one  vote,  and  votes  may  be  given  in  person  or  by  proxy. 

Sbo.  6.  The  first  election  for  directors  shall  be  held  under  the 
direction  of  said  incorporators,  or  any  three  of  them. 

Sec.  7.  The  directors  chosen  under  this  act  shall  immediately 
elect  out  of  the  persons  named  in  the  act  of  incorporation  a  presi- 
dent, secretary,  and  treasurer,  and  if  any  vacdncy  occur,  either  of 
president  or  any  of  the  officers  or  directors,  the  remaining  directors 
shall  appoint  from  amongst  the  stockholders  suitable  persons  to  fill 
such  vacancy  for  the  remainder  of  the  term  for  which  such  direc- 
tors were  elected. 

Ssc.  8.  For  the  purpose  of  carrying  out  the  provisions  of  this 
act,  this  corporation  may  mtfce  or  erect  dams  on  Bald  Mountain 
Creek,  Rattlesnake  and  Wisconsin  Oulohes,  provided  said  corpora- 
tion do  not  interfere  with  the  rights  of  previous  ooeupants,  or  fran- 
chise previously  obtained  by  other  parties,  and  also  to  construct 
railroads,  drive  tunnels,  sink  shafts  uioeesary  for  mining  purposes, 
and  erect  mills,  furnaces,  and  all  other  necessary  buildings,  sta- 
bles, &c. 

Sue.  9.  This  company  shall  have  power  to  establish  offices  in 
Bannack  City,  St.  Louis,  Mo.,  and  New  York  tity,  for  the  trans- 
action of  their  business  if  necessary. 

Ssc.  10.  The  board  of  directors,  or  a  quorum  thereof,  shall 
have  power  to  form  such  by-laws  and  ordinances  as  sha\l  from  time 
to  time  seem  to  thorn  to  be  needful  and  proper,  and  to  alter  and 
amend  the  same  at  their  pleasure,  in  accordance  with  the  constitu- 
tion of  the  United  States  and  laws  of  this  Territory. 

Sec.  11.  The  governor  and  legislative  assembly  of  this  Terri- 
tory reserve  the  power  to  modify  and  amend  this  charter  at  any 
time,  should  any  of  its  provisions  be  violated  by  such  company  or 
corporation. 

Sec.  12.    This  act  shall  take  elect  and  be  in  force  from  and 

after  its  passage. 

[Approved  January  17,  18C5.] 
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AN  ACT  to  incorporate  the  Junction  City  Town  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sbc  1.  That  Charles  S.  Bagg,  John  S.  Lott,  A.  B.  Davis, 
Alexander  E.  Mayhew,  and  others  who  are  or  may  be  associated  * 
with  them  for  that  purpose,  and  their  successors,  are  hereby  incor- 
porated a  body  politic  and  corporate,  by  the  name  and  style  of  the 
Junction  City  Town  Company,  and  by  that  namo  shall  be  capable 
of  suing  and  being  sued,  impleading  and  being  impleaded,  defend- 
ing and  being  defended,  in  all  courts  of  law  and  equity  in  this 
Territory  having  jurisdiction  in  such  cases.  Said  company  is  au- 
thorised to  hare  and  to  use  a  comsoon  seal,  to  alter  the  same  at 
pleasure,  and  make  such  rules  and  regulations,  not  incompatible 
with  the  laws  of  the  United  States,  the  Organic  Act  of  Montana 
Territory,  or  any  acts  of  the  legislative  assembly  of  this  Territory, 
and  appoint  such  officers  for  the  management  of  its  affairs  as  the 
company  may  deem  necessary. 

Sua  2.  That  the  said  corporation  shall  have  power  to  hold, 
manage,  and  control  the  lands  of  Junction  City  as  platted  and  re- 
corded in  the  recorder's  office  at  Virginia,  of  Madison  County,  by 
the  said  corporators,  Charles  S.  Bagg,  John  S.  Lott,  A.  B.  Davis, 
and  others,  now  owned  and  occupied  by  them  as  said  Junction  City, 
to  convey  lots  or  any  property  or  part  of  said  tract,  as  they  may 
see  fit  and  proper. 

Sbc.  8.  They  shall  have  power  to  make  additions  to  the  said 
town  tract  mentioned  as  they  may  deem  consistent,  not  infringing 
on  the  rights  of  any  other  person  or  persons. 

Sec.  4.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage  and  approval  by  the  governor. 

[Approved  January  17,  1863] 
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AN  ACT  to  incorporate  the  Consolidated  Mining  Company  of  Montana,  and  to 
Develop  the  Mineral  Resouroee  of  the  Territory. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

*  Sec.  1.  That  A.  J.  Davis,  William  M.  Stafford,  Andrew 
Leach,  Robert  B.  Parrott,  Nathan  Stein,  Edward  B.  Nealley, 
James  Gibson,  Wilbur  F.  Saunders,  Francis  Bell,  George  F. 
Wright,  and  their  associates,  successors,  heirs  and  assigns,  are 
hereby  created  and  constituted  a  body  politic  and  corporate,  under 
the  name  and  style  of  the  Consolidated  Mining  Company  of  Mon- 
tana, for  the  term  of  twenty  years,  and  by  that  name  shall  be  com- 
petent to  make  contracts,  sue  and  be  sued,  plead  and  be  impleaded, 
contract  debts,  hold  credits,  issue  and  dispose  of  certificates  of 
stock,  purchase,  pre-empt,  own,  use,  work,  and  dispose  of  mining 
claims,  mill  sites,  water  privileges,  and  other  property  necessary 
for*the  purpose  of  said  incorporation,  and  to  have  a  corporate  seal 
and  device,  with  power  to  alter  the  same  at  pleasure. 

Sec.  2.  The  capital  stock  of  the  company  shall  be  one  million 
dollars,  which  the  company  may  increase  to  ten  million  dollars,  to 
be  divided  into  shares  of  one  hundred  dollars  each. 

Sec.  8.  The  officers  of  the  company  shall  be  a  president,  sec- 
retary, treasurer,  and  board  of  directors,  who-  shall  be  elected  on 
the  third  Monday  of  January,  A.  D.  1865,  and  annually  thereafter, 
and  shall  hold  their  respective  offices  until  their  successors  are 
elected  and  qualified.  Provided,  That  the  company  shall  have 
power  to  fill  any  vacancy  occurring  by  death  or  otherwise. 

Sec.  4.  The  company  shall  have  power  to  make  and  adopt 
rules  and  regulations  for  its  government  and  the  transaction  of  its 
business,  and  prescribe  the  powers  and  duties  of  its  officers,  not  in 
conflict  with  the  constitution  and  by-laws  of  the  United  States  or 
the  Organic  Act  of  this  Territory.  Provided,  That  the  certifi- 
cates of  stock  of  the  company,  or  the  private  property  or  certifi- 
cates of  stock  of  any  member  of  the  company  shall  not  be  liable 
for  any  tax  or  assessment  levied  by  the  company. 

Sec.  5.     The  company  shall  have  power  to  require  of  any  of 
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its  officers  before  entering  upon  their  respective  duties  an  oath  and 
bond  for  the  faithful  performance  of  the  duties  required  of  them 
by  the  by-laws,  rules,  and  regulations  of  the  company. 

Sbc.  6.  The  following  persons  shall  be  the  offioers  'of  the  com- 
pany until  the  third  Monday  of  January,  A.  D.  1865,  and  until 
their  successors  are  elected,  to  wit:  Andrew  Leach,  president; 
Edward  B.  Nealley,  secretary ;  Nathan  Stein,  Treasurer ;  A.  J. 
Davis,  B.  B.  Parrot,  James  Gibson,  directors. 

Sbc.  7.  The  principal  place  of  business  of  the  company  shall 
be  in  Virginia  City  in  this  Territory,  and  the  company  may  estab- 
lish such  other  place  or  places  of  business  as  may  be  deemed  neces- 
sary, and  the  first  meeting  of  the  company  shall  be  held  at  Vir- 
ginia City  at  such  time  as  the  president  may  direct,  of  which  each 
member  shall  hare  notice,  and  at  which  meeting  books  may  be 
opened  for  the  subscription  of  stock. 

Sbc.  8.    This  act  shall  be  in  force  from  and  after  its  passage. 

[Approved  January  17,  1865.] 


AN  ACT  to  provide  for  the  compensation  of  David  D.  Chamberlain  for  services 
rendered  and  money  expended  in  procuring  the  laws  of  Idahd  Territory  for  the 
nee  and  benefit  of  the  legislature  of  Montana  Territory. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  There  shall  be,  and  is  hereby,  appropriated  ont  of  the 
Territorial  treasury  the  snm  of  three  hundred  dollars,  to  be  paid 
to  David  D.  Chamberlain  for  the  laws  and  bound  statutes  of  Idaho 
Territory,  for  the  use  and  benefit  of  the  legislature  of  Montana 
Territory. 

Sbc.  2.  The  Territorial  auditor  is  hereby  authorized  and  in- 
structed to  draw  his  warrant  on  the  Territorial  treasurer  for  the 
sum  named  in  the  first  section  of  this  act,  in  favor  of  David  D. 
Chamberlain,  to  be  paid  out  of  any  money  in  the  treasury  not 
otherwise  appropriated. 

Sbc.  3.     This  act  to  take  effect  and  be  in.  force  from  and  after 

its  passage. 

[Approved  January  17,  I860.] 
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AN  ACT  to  incorporate  the  Little  Prickly  Pear  Wagon  Road  Company. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  Malcolm  Clark  and  E.  Lewis,  their  legal  asso- 
ciates and  successors,  are  hereby  constituted  and  declared  a  body 
politic  and  corporate,  under  the  name  and  style  of  the  Little  Prick- 
ly Pear  Wagon  Road  Company,  and  by  that  name  may  sue  and 
be  sued,  plead  and  be  impleaded,  and  may  have  a  common  seal, 
which  may  be  altered  at  pleasure. 

Sec.  2.  The  line  of  Baid  road  shall  commence  at  the  Little 
Prickly  Pear,  running  thence  down  said  stream,  avoiding  the  hills, 
on  what  is  known  as  the  "  Mullen  road,"  through  Medicine  Rock 
Canon,  and  through  canon  below  Lyon's  Hill  on  the  said  "  Mullen 
road." 

Sec.  3.  It  shall  be  lawful  for  said  corporation  to  acquire  and 
hold  all  real  estate  necessary  for  the  use  of  toll  keepers,  on  the 
line  of  said  road,  and  for  no  other  purpose  whatsoever,  apd  to  sell, 
dispose  of  and  convey  by  deed,  any  real  estate  so  used  and  occu- 
pied for  the  use  of  toll  keepers  on  said  road,  whenever  they  shall 
deem  it  for  the  interest  of  said  company  to  do  so. 

Sko.  4.  Said  corporation  shall  have  power  to  make  and  after- 
wards to  alter  and  change  all  needful  rules  and  regulations  for  the 
government  and  management  of  said  road ;  and  shall  elect  a  presi- 
dent, secretary  and  treasurer,  at  such  time  and  place  as  the  said 
corporation  may  agree  upon ;  and  annually  thereafter  to  elect?  a 
president,  secretary  and  treasurer,  who  shall  be  shareholders  in 
said  company.  Provided  however,  that  the  said  secretary  and 
treasurer  may  be  united  in  one  person,  if  deemed  advisable  by  said 
corporation. 

Sec.  5.  Said  corporation,  by  their  agents,  shall  have  power  and 
authority  for  a  term  of  ten  years  to  collect  toll,  as  hereinafter  men- 
tioned, from  all  persons  travelling  upon  and  over  paid  road  with 
wagons  or  vehicles  of  any  sort,  with  horses,  mules,  asses,  or  with 
cattle,  sheep  or  swine ;  and  any  person  who  shall  pass  any  toll  gate 
upon  said  road  authorized  to  be  erected  and  established  by  said  cor- 
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poration,  without  first  having  paid  toll,  as  required  by  this  act, 
shall  forfeit  and  pay  for  each  and  every  offence  the  sum  of  twenty- 
five  dollars,  to  be  recovered  by  an  action  of  debt  by  said  corpora- 
tion. 

Sec.  6.  In  all  recoveries  had  by  said  corporation,  as  provided 
in  the  last  preceding  section,  one  half  of  the  sum  so  recovered  shall 
be  for  the  use  of  the  informant,  and  the  other  half  for  the  use  of 
the  county  in  which  said  toll  gate  may  be  situated ;  and  it  shall  not 
be  necessary  to  be  stated,  in  the  demand  of  the  plaintiff,  that  the 
sum  sued  for  as  provided  in  the  last  preceding  section,  shall  be 
stated  for  the  use  of  the  informant  and  said  county,  nor  shall  the 
interest  of  the  informant  in  the  recovery  of  the  said  one  half  of 
said  sum,  preclude  him  from  testifying  in  the  case,  nor  shall  it  pre- 
clude ai^y  citizen  of  the  territory  from  so  testifying  on  the  part  of 
the  plaintiff. 

Sec.  7.  There  may  be  erected  upon  said  road  toll  gates  to  the 
amount  of  two,  and  no  more,  at  which  gates  respectively  there  may 
be  collected,  upon  all  wagons,  vehicles,  horses,  mules,  asses,  cattle, 
sheep  and  swine,  passing  over  said  road,  the  following  tolls  and  no 
more,  viz :  Upon  each  wagon  or  vehicle  drawn  by  one  span  of 
horses,  mules,  or  yoke  of  cattle,  the  sum  of  one  dollar  and  fifty 
cents ;  upon  each  additional  span  of  horses,  mules  or  cattle,  the 
sum  of  twonty-five  cents ;  upon  each  riding  horse  or  mule  the  sum 
of  fifteen  cents ;  upon  horses,  mules,  asses  and  cattle  driven  loose, 
the  sum  per  head  of  twenty-five  cents;  upon  pack  animals,  per 
•head,  the  sum  of  fifteen  cents ;  upon  all  sheep  and  swine  driven 
over  said  road,  the  sum  per  head  of  three  cents. 

Sec.  8.  Upon  complaint  being  made  to  any  justice  of  the  peace 
in  any  county  through  which  said  road  extends,  that  any  portion  of 
said  road  is  not  in  reasonably  good  condition  for  the  passage  of 
wagons  or  vehicles,  the  said  justice  shall  summon  the  gate  keeper 
nearest  the  place  on  said  road  complained  of,  to  appear  before  him 
on  a  day  certain,  not  more  than  five  days  from  the  day  of  complaint, 
at  a  certain  hour  of  the  day  to  be  by  the  justice  fixed,  and  if  it 
shall  appear  to  the  justice  that  the  complaint  is  true,  judgment 
shall  be  rendered  against  the  said  corporation,  as  defendant,  for  the 
costs  of  the  proceeding?,  and  thereupon  no  tolls  shall  be  collected 
by  said  gate  keeper,  so  summoned,  until  the  said  road  shall  be  put 
in  good  repair  for  the  passage  of  wagons  and  vehicles. 
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Sbc.  9.  If  any  gate  keeper  shall  demand  and  collect  any  tolls 
before  the  said  road  shall  be  repaired  and  made  passable  as  provided 
in  the  section  above  recited,  he  shall  forfeit  and  pay  the  sum  of 
twenty-five  dollars,  which  may  be  sued  for  by  any  person,  in  an 
action  of  debt,  for  the  use  of  the  informant,  before  any  justice  of 
the  county  in  which  said  gate  keeper  may  reside :  Provided  haw- 
ever,  that  if  by  reason  of  high  water  or  snow,  it  shall  be  impossible 
for  any  person  with  reasonable  expense  to  repair  Baid  road,  a  reason- 
able time  shall  be  allowed  for  repairing  the  same,  before  any  judg- 
ment for  costs  shall  be  rendered  against  said  corporation,  or  said 
gate  keeper  shall  be  restrained  from  collecting  tolls,  as  provided  in 
section  eight  of  this  act. 

Sec.  10.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

[Approved  January  19, 1865.] 


AN  ACT  to  incorporate  the  Big  Horn  Town  Association. 

Be  it  enacted  by  the  Legislative  Assembly  of  the    Territory 

of  Montana : 

Sec.  1.  That  S.  T.  Hauser,  H.  A.  Bell,  J.  N.  York,  John 
Vanderbilt,  Drew  Underwood,  James  Hauzhurst,  A.  S.  Blake, 
their  legal  associates  and  successors,  be  and  they  are  hereby* 
created  a  body  politic  and  corporate,  by  the  name  and  style  of  the 
Big  Horn  Town  Association,  and  by  that  name  and  style  are  hereby 
invested  with  power  and  authority  to  hold,  possess,  occupy  and  en- 
joy for  the  purpose  of  a  town,  the  premises  situated  in  Big  Horn 
county  and  described  and  bounded  as  follows :  Commencing  at  a 
dead  cottonwood  tree,  or  stump,  three  thousand  one  hundred  feet 
below  the  junction  of  the  Yellow  Stone  and  Big  Horn  rivers,  thence 
at  right  angles  to  the  Yellow  Stone  river  two  thousand  six  hundred 
and  forty  feet,  thence  parallel  with  said  river  three  thousand  one 
hundred  feet  to  a  cottonwood  tree,  thence  south  ten  degrees  west 
three  thousand  three  hundred  feet  to  northeast  banks  of  the  Big 
Horn  river,  thence  down  Big  Horn  river  to  its  junction  with  the 
Yellow  Stone  river,  thence  down  the  Yellow  Stone  river  to  place  of 
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beginning,  embracing  an  area  of  three  hundred  and  twenty  acres, 
more  or  leas. 

Sec.  2.  That  said  Big  Horn  Town  Association  shall  be  capable 
of  suing  and  being  sued,  impleading  and  being  impleaded,  ^n  all 
courts  of  law  and  equity  in  this  territory  having  jurisdiction  in 
such  cases. 

Sec.  8.  Said  association  is  authorised  to  have  and  use  a  common 
seal,  to  alter  the  same  at  pleasure  and  make  such  rules  and  regula- 
tions and  appoint  such  officers  for  the  management  of  its  affairs  as 
the  association  may  deem  necessary. 

Sec.  4.  The  said  association  may  sell,  convey,  pletige,  mortgage 
or  dispose  of  any  real  estate,  personal  or  mixed  property,  possessed 
by  purchase  or  otherwise,  and  shall  have  power  to  make  additions 
to  the  present  town  tract  *s  they  may  deem  advisable,  not  infringing 
on  the  rights  or  prior  possessions  of  any  other  occupant. 

Sec.  5.     This  act  to  be  in  force  from  and  after  its  passage. 

[Approved  January  19,  1865.] 


AN  ACT  incorporating  the  Brandon  Town  Company  in  Madison  Connty,  Montana . 
Territory,  and  aathoriiing  the  incorporators  to  lay  off  the  town  of  Brandon. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory* 

of  Montana  : 

Sec.  1.  Manlius  Branham,  Samuel  Wood,  fames  G.  Spiatt, 
W.  J.  McCormick,  Wesley  Jones,  George  B.  Parker  and  C  G. 
Branham  and  their  associates  and  successors,  are  hereby  made  a 
body  politic  and  corporate,  under  the  name  and  style  of  the  Bsan- 
don  Town  Company,  and  by  that  name. and  style  shall  have  suc- 
cession to  sue  and  be  sued,  plead  and  be  impleaded,  and  to  have  and  • 
use  a  seal,  and  to  break  and  alter  the  same  at  pleasure,  and  shall 
have  power  to,  purchase  by  contract  or  preempt  any  quantity  of 
land  not  exceeding  six  hundred  and  forty  acres  on  which  the  now 
town  of  Brandon  is  located  or  adjacent  thereto,  and  shall  have  full 
power  to  survey  and  lay  the  same  off  into  streets,  alleys,  lots  and 
blocks,  and  to  convey,  lease,  donate  or  otherwise  dispose  of  said  lots 
and  blocks  or  any  part  thereof,  and  in  their  corporate  name  and 
73 
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capacity,  may  make,  execute  and  deliver  to  all  purchasers,  donees 
or  grantees  of  any  lots  or  blocks  or  parts  thereof  in  said  town  all 
necessity  and  proper  deeds  or  conveyances  to  the  same. 

&|C  2.  That  for  the  purpose  of  laying  off  and  locating  the 
town  of  Brandon,  in  said  county  and  Territory,  ssad  corporators 
shall  have  the  exclusive  right  in  their  corporate  capacity  to  take 
possession  of  and  occupy  the  lands  lying  within  the  following  boon- 
darks,  to  wit :  oomascncing  at  a  stake  on  the  lower  or  west  side  of 
the  upper  road  leading  from  Virginia  City  in  said  county,  to  Gran- 
nell's  Mill  or  mill  creek,  where  said  road  crosses  said  creek  ;<  thence 
running  nortk forty  rods;  thence  west  one  hundred  and  sixty  rods ; 
thence  south  three  hundred  and  twenty  rods ;  thence  east  one  hun- 
dred and  sixty  rods ;  thence  north  two  hundred  and  eighty  rods  to 
the  place  of  beginning,  containing  three  hundred  and  twenty  acres 
more  or  less,  it  being  the  same  lands  conveyed  to  said  corporators 
by  J.  Henry  Smith  and  William  McKenney  on  the  6th  and  8th  of 
September,  A.  D.  1864. 

Sbc.  8.  Said  corporators  shall  also  have  the  power  to  acquire 
by  purchase  or  location  any  quantity  of  land  adjacent  to  that  above 
described,  so  as  not  to  exceed  in  the  aggregate  more  than  six  hun- 
dred and  forty  acres,  and  shall  have  power  to  lay  the  same  off  into 
streets  and  alleys,  lots  and  blocks,  and  shall  have  full  power  to  sell, 
lease,  give  away  or  donate  or  otherwise  dispose  of  their  possessory 
right  thereto,  and  to  convey  the  same  by  such  deed  or  written  in- 
strument as  may  be  lawful  and  necessary  and  as  against  all  persons 
or  bodies,  (the  United  States  of  America  excepted,)  who  shall  tres- 
pass upon  said  town  site  or  shall  locate  or  occupy  any  street,  alley, 
lot  or  block  or  any  fraction  or  part  of  the  same  without  the  per- 
mission of  said  owners  or  corporators ;  they  shall  have  full  power 
and  authority  to  institute  suits  and  other  legal  proceedings  in  any 
court  of  competent  jurisdiction  to  eject  all  such  trespassers  there- 
from, nor  shall  it  be  lawful  for  any  person  not  having  prior  right 
or  title  to  said  lands  or  any  lot  or  block  therein  to  settle  upon  or 
occupy  the  same  or  any  part  thereof  without  first  having  the  con- 
sent of  said  corporators. 

Sbc.  4.  The  said  corporators  and  their  successors,  shall  as  soon 
as  practicable  after  the  passage  of  this  act,  proceed  to  lay  off  said 
town  site  into  lots,  blocks,  streets  and  alleys,  and  shall  make  and 
file  in  the  recorder  office  of  the  pro  peroounty,  a  plat  of  the  same, 


TERRITORY  OF  MONTANA.  579 

on  which  shall  be  marked  oat  and  defined  the  boundaries  of  said 
town  site  incorporated  nnder  the  provisions  of  this  act,  which  said 
plat  when  so  filed,  shall  impart  notice  to  all  persons  of  the  extent, 
location  and  boundaries  of  said  town  site  and  of  the  lots,  blocks, 
streets  and  alleys  therein,  and  for  all  such  purposes  shall  be  evi- 
dence in  all  courts  of  law  in  this  Territory. 

Sbo.  5.  The  said  corporators  and  their  successors,  before  enter- 
ing upon  the  duties  of  their  office,  shall  take  an  oath  to  support  the 
Constitution  of  the  United  States  and  the  Organio  Act  of  this  Ter- 
ritory, and  faithfully  to  demean  themselves  in  office;  they  shall 
have  power  to  employ  all  agents  and  attorneys  sod  other  necessary 
officers  in  the  execution  of  the  trust  imposed  upon  them.  They 
shall  organise  within  a  reasonable  time  after  the  passage  of  this  act) 
and  shall  elect  from  amongst  their  members,  a  president,  secretary 
and  treasurer;  they  shall  have  power  to  adopt  by-laws  and  all  nec- 
essary rules  and  regulations  for  the  government  of  this  body,  and 
to  prescribe  the  duties  of  their  officers  and  agents,  and  shall  keep  a 
record  of  their  proceedings;  their  records  shall  at  all  times  be  open 
to  the  inspection  of  all  persons  interested  therein,  and  any  three  of 
said  corporators  shall  constitute  a  quorum  to  transact  business  and 
shall  have  power  to  appoint  proxies  from  amongst  their  members. 

Sbo.  6.    This  act  to  take  effect  from  and  after  its  passage. 
L Approved  January  20, 1865.] 


AN  ACT  to  incorporate  the  Virginia  City  Gat  "Company. 

» 
Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sbo.  1.  That  George  B.  Parker,  S.  M.  Hauser,  James  O. 
Spratt,  W.  J.  McCormick,  together  with  all  other  persons  who 
shall  become  associated  with  them,  by  subscribing  to  the  capital 
stock  of  said  company,  and  their  successors,  be  and  they  are  hereby 
constituted  and  declared  a  body  politic  and  corporate,  by  the  name 
and  style  of  the  Virginia  City  Gas  Company,  for  the  purpose  of 
manufacturing  gas,  supplying  and  lighting  the  streets  and  buildings 
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of  said  city  with  gas.  Said  company  is  hereby  authorised  and  em- 
powered to  have  and  to  hold  by  purchase  or  donation,  and  to  pos- 
sess and  enjoy  lands,  lots,  goods,  chattels,  rents  and  effects  of  any 
and  every  kind,  necessary  in  and  about  the  erection,  of  all  neces- 
sary buildings,  gas  works,  and  machinery  for  the  manufactory  of 
the  same,  and  for  carrying  into  effect  the  object  of  said  corporation ; 
and  they  shall  have  power  to  construct  all  necessary  gas-pipes  to 
conduct  gas  to  or  through  any  part  of  the  city  from  their  said  gas 
works,  and  to  lay  the  same  along  or  through  any  street  or  alley  of 
said  city.  Provided  they  be  so  constructed  as  not  to  impede  the 
public  travel  or  convenience  on  the  same  or  to  injure  the  health ; 
Provided,  further,  that  nothing  in  this  act  shall  be  so  construed  as 
to  allow  said  corporation  to  extend  the  same  through  or  over  private 
property  without  compensating  the  owner  for  all  damages  occasioned 
thereby.  And  said  corporation  shall  have  power  to  use  all  of  said 
property,  to  alien,' sell  and  dispose  of  all  gas  by  them  so  manufac- 
tured, and  at  any  time  to  sell  and  convey  any  property  that  they 
may  have  or  procure  in  their  corporate  capacity ;  and  also  to  sue 
and  be  sued  in  any  court  having  competent  jurisdiction ;  to  have 
and  use  a  common  seal,  and  the  same  to  alter  at  pleasure;  to  ordain 
and  establish  such  rules,  regulations  and  by-laws  as  may  be  neces- 
sary for  the  well  being  of  said  corporation,  not  inconsistent  with  the 
Constitution  and  laws  of  the  United  States  or  the  laws  of  this  Ter- 
ritory. 

Sec.  2.  The  capital  stock  of  said  company  shall  consist  of  ten 
thousand  dollars,  divided  into  shares  of  hundred  dollars  each,  and 
shall  be  transferable  in  shares,  as  the  regulations  of  said  corpora- 
tion shall  prescribe.  Provided  that  no  stockholder  shall  transfer 
his  stock  without  the  consent  of  the  directors,  after  an  instalment 
is  directed  to  be  paid  in,  until  said  stockholder  shall  have  paid  the 
amount  of  the  assessment  thereon. 

Sec.  3.  The  said  corporation  shall  have  the  power  to  increase 
the  capital  stock  of  this  company  to  an  amount  not  to  exceed  two 
hundred  thousand  dollars,  and  the  persons  herein  named  in  the  first 
section  of  this  act,  or  a  majority  of  them,  shall  do  and  perform  all 
acts  necessary  to  organize  said  company.  There  shall  be  commis- 
sioners to  receive  subscription,  and  they  shall  have  power  to  cause 
books  to  be  opened  at  any  time  or  in  any  place  they  may  think 
proper  to  receive  subscription  to  the  capital  stock  of  said  company. 
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Sec.  4.  That  when  one  thousand  dollars  shall  have  been  sab- 
scribed,  the  commissioners  shall  call  a  meeting  of  the  stockholders, 
by  causing  notice  of  the  time  and  place  thereof  to  be  posted  up  in 
at  least  five  of  the  most  public  places  in  Madison  County,  not  less 
than  ten  days  before  the  day  of  said  meeting ;  and  at  such  time  and 
place  shall  proceed  to  elect  directors  who  shall  serve  for  one  year, 
and  until  their  successors  are  chosen  and  qualified ;  and  shall  adopt 
such  regulations  and  by-laws,  for  the  government  of  the  corpora- 
tion as  they  may  deem  expedient ;  the  stockholders  to  vote  either 
in  person  or  by  proxy,  each  stockholder  being  entitled  to  one  vote " 
for  each  share. 

Sec.  5.  The  affairs  of  said  company  shall  be  governed  by  three 
directors,  or  a  majority  of  them,  who  shall  be  elected  by  the  stock- 
holders on  the  first  Monday  of  January,  in  each  year,  and  each 
director  shall  be  a  stockholder  at  the  time  of  bis  election,  and  shall 
cease  to  be  a  director  when  he  shall  cease  to  be  a  stockholder,  and 
all  vacancies  shall  be  filled  by  election  as  prescribed  in  the  previous 
section. 

Sec.  6.  The  directors  shall  annually  establish  and  fix  the  rates 
of  charges  for  all  gas  used  or  to  be  consumed  the  succeeding  year. 

•  Sec.  7.  Said  company  shall  have  power  to  contract  debts  to  the 
amount  of  stock  actually  subscribed  by  responsible  stockholders, 
and  payable  within  twelve  months  from  the  time  of  contracting  said 
debts  and  liabilities. 

Sec.  8.  Said  company  is  hereby  granted,  for  the  period  of 
twenty  years,  the  exclusive  right  and  privilege  of  manufacturing 
and  selling  gas  in  said  city,  in  said  county. 

Sec.  9.  The  directors,  before  entering  upon  their  duties,  shall 
take  an  oath  or  affirmation  faithfully  to  discharge  their  duties  as  direc- 
tors aforesaid.  They  may  from  among  their  number  elect  a  president, 
secretary  and  treasurer ;  and  also  adopt  by-laws  to  prescribe  their 
duties  and  powers.  They  may  also  promote  such  officers  and  agents 
as  they  may  think  proper,  to  promote  such  undertaking.  Thoy 
shall  also  have  the  power  to  levy  assessments  to  be  paid  upon  sub- 
scriptions, and  have  a  general  charge  and  superintending  control 
over  said  company  and  its  affairs. 

Sec.  10.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

[Approved  January  30, 1865.] 
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AN  ACT  to  inoorporate  tbe  Boaroan  City  and  Fort  Laravie  Wagon  Boad  and 
Telegraph  Compaay* 


Be  ii  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana : 

Sec.  1.  That  Walter  B.  Dance  and  B.  Anderson,  and  their 
associates  and  assigns  be,  and  they  are  hereby,  constituted  a  body 
politic  and  corporate,  under  the  name  and  style  of  the  Bosemaa 
City  and  Fort  Laramie  Wagon  Boad  and  Telegraph  Company. 

Sec.  2.  The  capital  stock  of  said  corporation  shall  be  two  hun- 
dred thousand  dollars,  and  shall  be  divided  into  shares  of  one  hun- 
dred dollars  each,  which  shall  be  transferable  only  on  the  books  of 
the  company  in  person  or  by  attorney. 

Sec.  S*  The  said  corporation  shall  be  oapable,*  in  their  cor- 
porate capacity,  of  suing  and  *  being  sued,  impleading  and  being 
impleaded,  in  all  courts  of  law  and  equity  in  this  Territory;  may 
have  and  use  a  common  seal,  and  alter  the  same  at  pleasure ;  may 
ordain  by-laws  for  their  government,  and  alter  and  repeal  the  same; 
may  elect  a  president,  secretary,  treasurer,  and  board  of  directors ; 
may  buy  and  sell,  or  hold  property,  both  real  and  personal,  and  do 
all  other  things  necessary  to  carry  out  the  provisions  of  this  act 

Sec.  4.     The  said  corporation  shall  have  power  to  locate  and 
maintain  a  toll  wagon  road  from  Boaeman  City  to  the  crossing  of 
the  Big  Horn  River,  north  of  the  lower  canon,  thence  along  or 
near  the  route  surveyed  by  Major  Maynadier,  and  known  as  the  . 
Maynadier  Route  to  the  southern  boundary  of  the  Territory. 

Ssc  5.  Said  corporation  shall  have  the  exclusive  right  of  way 
for  ten  miles  on  either  side  of  said  route,  and  may  establish  toll 
gates  at  such  points  thereon  as  they  may  deem  proper,  not  to  ex- 
ceed in  the  aggregate  one  to  each  forty  miles  of  the  road ;  and  at 
such  toll  gates  there  may  be  collected  tolls  at  rates  not  exceeding 
in  the  aggregate  the  following  for  every  forty  miles  of  said  road, 
to  wit :  For  each  span  of  mules,  horses,  or  oxen  two  dollars ;  for 
each  additional  span  or  yoke,  one  dollar ;  for  each  pack  animal, 
one  dollar ;  for  each  horse  and  rider,  one  dollar ;  for  each  head  of 
loose  stock,  twenty-five  cents. 


TBttKITORT  OF  MONTANA.  588 

Sec.  6.  Said  company  shall  have  power  to  establish  ferries  or 
build  toll  bridges  across  all  streams  along  the  line  of  said  road 
which  are  not  fordable  at  all  seasons  of  the  year,  and  no  ferries  or 
bridges  shall  be  established  within  ten  miles  of  the  ferries  or 
bridges  of  said  corporation  in  any  direction ;  and  any  person  who 
shall  wantonly  or  maliciously  injure  or  destroy  any  of  said  com- 
panies ferries  or  bridges,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  punished  by  a  fine  of  not  less  than 
one  hundred  dollars  nor  more  than  one  thousand  dollars,  in  the 
discretion  of  the  magistrate  before  whom  the  conviction  may  be  had. 

Sec.  7.  The  said  corporation  shall  have  power  to  locate  and 
establish  town  sites  at  such  points  on  the  line  of  said  route  as  they 
may  determine,  and  for  this  purpose  they  may  pre-empt  and  take 
up  and  hold  at  each  point  so  located  three  hundred  and  twenty 
acres  of  land,  which  they  may  lay  off  into  streets,  lots,  and  blocks, 
and  may  hold  or  dispose  of  the  same  as  they  may  see  fit.  Pro- 
vided, That  nothing  herein  contained  shall  interfere  with  the  rights 
of  prior  occupants  of  claimants  of  the  land  so  taken  up. 

Sec.  8.  The  said  corporation  shall  have  power  to  establish  and 
construct  an  electro-telegraph  line  from  the  southern  boundary  of 
this  Territory  along  the  line  of  said  wagon  road,  intersecting  the 
Missouri  River  and  Rocky  Mountain  telegraph  line  at  or  near 
Bozeman  City,  and  for  this  purpose  the  exclusive  right  of  way 
along  said  route,  and  twenty  miles  on  each  side  thereof  is  hereby 
granted. 

Sec.  9.  The  said  corporation  shall  have  power  to  consolidate 
with  any  other  corporation  of  a  like  character  in  any  State  or 
Territory  of  the  United  States. 

Sec.  10.  The  provisions  of  this  act  shall  be  and  continue  in 
force  irrevocably  for  twenty  years ;  but  nothing  herein  contained 
shall  interfere  with  the  privileges  vested  in  any  other  corporation 
by  charter  from  this  legislative  assembly. 

Sec.  11.  This  act  is  hereby  declared  to  be  a  public  act,  and  as 
such  shall  be  construed  favorably  to  said  corporation  in  all  courts. 

Sec.  12.     This  act  shall  take  effect  and  be  in  force  from  and 
after  the  date  of  its  approval  by  the  governor. 
[Approved  January  20, 1865.] 
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AN  ACT  to  incorporate  the  Boieman  City  and  Milk  River  Wagon  Road  Company. 

Be  it  enacted  by  the  Legislative   Assembly  of  the  Territory 

of*  Montana: 

Sec.  1.  That  W.  T.  Pemberton  and  T.  C.  Everts,  and  their 
associates  and  assigns  be,  and  they  are  hereby,  constituted  a  body 
politic  and  corporate,  under  the  name  and  style  of  the  Bozeman 
City  and  Milk  River  Wagon  Road  Company. 

Sec.  2.  The  capital  stock  of  said  corporation  shall  be  two  hun- 
dred thousand  dollars,  and  shall  be  divided  into  shares  of  one 
hundred  dollars  each,  which  shall  be  transferable  only  on  the  books 
of  the  company  in  person  or  by  attorney. 

Sec.  3.  The  said  corporation  shall  be  capable,  in  their  cor- 
porate capacity,  of  suing  and  being  sued,  impleading  and  being 
impleaded,  in  all  the  courts  of  law  and  equity  in  this  Territory, 
and  may  have  and  use  a  common  seal  and  Ulter  the  same  at  plea- 
sure ;  may  ordain  by-laws  for  their  government,  and  alter  or  repeal 
the  same ;  may  elect  a  president,  secretary,  treasurer,  and  board  of 
directors ;  may  buy,  sell,  and  hold  property,  both  real  and  personal, 
and  do  all  other  things  necessary  to  carry  out  the  provisions  of  this 
act. 

Sec.  4.  The  said  corporation  shall  have  power  to  locate  and 
maintain  a  toll  wagon  road  from  Bozeman  City  to  or  near  the 
mouth  of  the  Mussel-shell  river,  at  such  point  as  they  may  deter- 
mine, th'ence  by  the  most  practicable  route  to  a  point  at  or  opposite 
to  the  mouth  of  Milk  river,  said  route  to  be  determined  by  said 
corporation :  Provided,  the  said  corporation  shall  locate  and  sur- 
vey the  said  route  and  file  a  plat  of  such  location  and  survey  with 
the  auditor  of  the  Territory,  within  twelve  months  after  the  passage 
of  this  act. 

Sec.  5.  Said  corporation  shall  have  the  exclusive  right  of  way 
for  ten  miles  on  each  side  of  said  road,  and  may  establish  toll  gates 
at  such  points  as  they  may  deem  proper,  not  to  exceed  in  the  aggre- 
gate one  to  each  forty  miles  of  the  road ;  and  at  such  toll  gates 
there  may  be  collected  tolls  at  rates  not  exceeding  in  the  aggregate 
the  following  for  every  forty  miles  of  road,  to  wit :     For  each  span 
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of  horses  or  mules  or  yoke  of  oxen,  two  dollars,  for  each  additional 
span  or  yoke,  one  dollar ;  for  each  pack  animal,  one  dollar ;  for 
each  hone  and  rider,  one  dollar;  for  each  head  of  loose  stock, 
twenty-five  cents. 

Bco.  6.  Said  corporation  shall  have  power  to  establish  ferries 
or  build  toll  bridges  across  all  streams  along  the  line  of  said  road 
which  are  not  fordable  at  all  seasons  of  the  year ;  and  no  ferries  or 
bridges  shall  be  established  within  ten  miles  of  the  ferries  or  bridges 
of  said  corporation  in  any  direction.  And  any  person  who  shall 
wantonly  or  maliciously  injure  or  destroy  any  of  said  company's 
ferries  or  bridges  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  punished  by  a  fine  of  not  less  than  one 
hundred  dollars  nor  more  than  one  thousand  dollars,  in  the  discre- 
tion of  the  magistrate  before  whom  the  conviction  may  be  had. 

Sec.  7.  The  said  corporation  shall  have  power  to  locate  and 
establish  town  sites  at  the  termini  of  said  route,  and  at  the  cross- 
ing of  the  Mussel-shell  River,  and  at  such  other  points  as  they 
may  determine,  and  for  this  purpose  they  may  pre-empt  and  take 
up  and  hold  at  each  point  so  located  three  hundred  and  twenty 
acres  of  land,  which  they  may  lay  off  into  lots,  blocks,  and  streets, 
and  may  hold  or  dispose  of  the  same  as  they  may  deem  proper : 
Provided,  That  nothing  herein  contained  shall  interfere  with  the, 
rights  of  prior  occupants  of  the  land  so  taken  up. 

Sec.  8.  The  said  corporation  shall  have  power  to  consolidate 
with  any  other  corporation  of  a  like  character  in  any  State  or  Ter- 
ritory of  the  United  States. 

Sec.  9.  The  provisions  of  this  act  shall  be  and  continue  in 
force  irrevocably  for  twenty  years. 

Sec.  10.  This  act  is  hereby  declared  to  be  a  public  act,  and  as 
such  shall  be  construed  favorably  to  said  corporation  in  all  courts. 

Sec.  11.     This  act  ahall  take  effect  and  be  in  force  from  and 
after  the  date  of  its  approval  by  the  governor. 
[Approved  January  SO,  1865.] 
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AN  ACT  to  incorporate  the  Beaver  Town  Company. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  M.  Cartwright,  George  Home,  William  Insly, 
W.  Hopkins  and  others,  who  are  or  may  be  associated  with  them 
for  that  purpose,  their  successors  are  hereby  incorporated  a  body 
politic  and  corporate,  by  the  name  and  style  of  the  Beaver  Town 
Company ;  by  that  name  shall  be  capable  of  sueing  and  being  sued, 
impleading  and  being  impleaded  in  all  courts  in  this  Territory  hay- 
ing jurisdiction  in  such  cases.  Said  company  may  have  and  use  a 
common  seal,  and  may  alter  the  same  at  pleasure,  and  make  all 
rules  and  regulations  not  inconsistent  with  the  laws  of  the  United 
States  and  the  Organic  Act  of  Montana  Territory,  and  appoint  such 
officers  for  the  management  of  its  affairs  as  the  company  may  deem 
necessary. 

Sec.  2.  The  said  corporation  shall  have  power  to  hold,  manage 
and  control  one  hundred  and  sixty  acres  of  land,  now  owned  and 
occupied  by  said  Beaver  Town  Company,  and  to  sell,  improve  and 
convey  any  lots  or  property  situated  in  said  tract  of  land. 

Sec.  3.  The  said  company  shall  have  power  to  make  additions 
to  the  said  town  tract,  as  they  may  deem  proper,  not  infringing  on 
the  rights  of  other  persons. 

Sec.  4.     This  act  to  be  in  force  from  and  after  its  passage. 

[Approved  January  20v  1865.] 


AN  ACT  to  incorporate  the  Beaver  Head  Mining  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  N.  P.  Sangford  and  William  A.  Spencer,  and 
their  heirs,  assigns,  and  associates,  be,  and  are  hereby,  constituted 
a  body  politic  and  corporate,  under  the  name  and  style  of  the 
Beaver  Head  Mining  Company.  ,  v 
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Sec.  2.  The  capital  stock  of  said  corporation  shall  be  limited 
to  four  hundred  thousand  dollars,  and  shall  be  divided  into  shares 
of  one  hundred  dollars  each.  It  shall  be  deemed  personal  property, 
and  shall  be  transferable  only  on  the  books  of  said  corporation,  in 
such  manner  as  the  by-laws  shall  prescribe ;  and  said  corporation 
shall  at  all  times  have  a  lien  upon  all  the  stock  of  its  members, 
and  all  property  invested  therein,  for  all  debts  due  from  them  to 
said  corporation. 

Sbc.  3.  A  majority  of  the  stockholders  may  by  vote  make  snch 
assessments  upon  each  and  every  share  of  stock  in  said  corporation 
as  they  may  deem  proper,  until  the  whole  amount  is  paid  in ;  but 
no  assessment  shall  be  made  at  any  one  time  for  a  greater  sum  than 
five  dollars  on  each  share  of  stock. 

Skc.  4.  The  secretary  of  said  corporation  shall  give  notice  by 
publication  in  at  least  one  newspaper  —  if  any  there  be  —  in  the 
Territory,  of  all  assessments  ordered,  at  least  ten  days  before  such 
assessments  are  due ;  and  all  stock  on  which  the  assessments  re- 
main unpaid  for  twenty  days  after  they  become  due  may  be  for- 
feited for  the  use  and  benefit  of  said  corporation. 

Sbc.  5.  The  said  corporation  shall,  in  their  corporate  capacity, 
be  capable  of  suing  and  being  sued,  pleading  and  being  impleaded, 
answering  and  being  answered  unto,  and  appearing  and  prosecuting 
to  final  judgment  in  all  courts  whatsoever.  They  may  have  a  com- 
mon seal,  and  alter  the  same  at  pleasure ;  elect,  in  such  manner  as 
they  may  determine,  all  necessary  officers,  fix  their  compensation, 
and  define  their  duties;  ordain  and  establish  by-laws  for  the  legu- 
lation  of  their  affairs,  and  alter  and  repeal  the  same ;  and  employ 
all  such  agents,  mechanics,  and  laborers  as  they  shall  deem  proper. 

Sec.  6.  This  corporation  shall  have  the  power,  in  their  cor- 
porate capacity,  to  contract  and  be  contracted  with ;  to  buy,  sell, 
and  hold  property,  real  and  personal ;  to  purchase,  pre-empt,  hold, 
sell,  or  work  any  gold  or  silver  quartz  lodes,  or  gulch,  creek  or  bar 
claims,  under,  and  subject  to  the  laws  of  this  Territory  and  the 
mining  district  wherein  said  lodes  or  claims  are  situated.  They 
shall  have  full  power  to  make  and  execute,  under  their  corporate 
seal,  bonds  and  mortgages  upon  said  lodes  or  claims.  They  may 
borrow  money  upon  the  said  bonds,  or  upon  the  notes  of  the  cor- 
poration, at  such  rates  of  interest  as  they  think  proper ;  and  all 
such  mortgages,  notes,  or  bonds,  and  all  other  writings  signed  by 
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the  president  and  secretary  of  said  corporation,  in  their  official 
capacity,  shall  be  binding  upon  said  corporation. 

Sbc.  7.  The  annual  meetiog  for  the  election  of  officers  of  said 
corporation  shall  be  held  at  each  time  and  place  as  a  majority  of 
the  stockholders,  for  the  time  being,  may  appoint,  or  die  by-laws 
shall  prescribe ;  and  at  all  elections  each  share  of  stock  shall  be 
entitled  to  one  vote.  Bat  if  any  election  of  officers  shall  not  take 
place,  or  in  case  of  a  failure  to  hold  the  regular  annual  meeting, 
said  corporation  shall  not  thereby  be  dissolved,  but  the  persons  then 
holding  the  several  offices  shall  continue  to  hold  the  same  till  their 
successors  are  elected  and  qualified. 

Sec.  8.  This  act  shall  continue  and  be  in  force,  irrevocably, 
for  twenty  years  from  and  after  its  passage. 

Sbc.  9.  This  act  is  hereby  declared  to  be  a  public  act,  and  as 
such  shall  be  construed  favorably  to  said  corporation  in  all  courts. 

Sec.  10.  All  acts  and  parts  of  acts  conflicting  herewith,  if  any 
there  be,  are  hereby  repealed. 

[Approved  January  24, 1865.] 


AN  ACT  incorporating  and  granting  a  right  to  the  North  Side  Ditch  Company. 


Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sec.  1.     That  M.  J.  McDonald,  James  D.  Doty  and  H    H. 

Mandeville,  and  their  heirs  and  assigns,  are  hereby  created  a  body 
politic  and  corporate  by  the  name  and  style  of  the  North  Side 
Ditch  Company,  and  by  that  name  they  and  their  assigns  shall  have 
ten  years  succession,  may  contract,  sue  and  be  sued,  plead  and  be- 
impleaded  in  all  courts,  and  may  purchase,  hold,  lease,  sell  and  con- 
vey any  estate  and  property,  either  real  or  personal  or  mixed,  for 
the  purposes  of  said  company. 

Sec.  2.  The  capital  stock  of  said  company  shall  be  one  hundred 
thousand  dollars,  which  may  be  increased  by  the  board  of  directors 
to  any  sum  not  exceeding  five  hundred  thousand  dollars,  and  divided 
into  shares  of  one  hundred  dollars  each  which  shall  be  personal 
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estate.  Certificates  of  said  stock  shall  be  issued  by  the  directors, 
or  a  majority  of  them,  to  the  presont  owners  above  named  of  the 
shares  in  the  stock  of  the  North  Side  Ditch  Company,  an  associa- 
tion heretofore  organised  with  thirty  shares  of  stock  at  Bannack, 
Beaver  Head  county,  in  the  same  proportion  as  the  same  are  now 
held  by  them,  to  wit :  To  M.  J.  McDonald  twenty-one  sharesj  to 
James  D.  Doty  six  shares,  and  to  EL  M.  Mandeville  three  shares, 
and  said  certificates  shall  be  transferable  by  endorsement. 

Sec.  3.  The  powers  of  said  company  shall  be  vested  in  and  ex- 
ercised by  a  board  of  directors  who  shall  be  stockholders  therein, 
but  until  the  first  election  the  corporators  herein  named  shall  be 
the  directors  and  shall  continue  until  their  successors  are  duly 
elected  and  any  vacancy  occurring  in  said  board  by  death,  resigna- 
tion, refusual  or  inability,  or  by  a  director  oeaaing  to  be  a  stock- 
bolder  by  the  transfer  of  his  stock  or  otherwise,  shall  be  filed  by 
the  remaining,  members  of  said  board,  and  the  said  board  may  adopt 
by-laws  for  the  regulating  and  conducting  the  affairs  and  business 
of  said  company,  and  the  appointment  of  such  officers  or  agents  as 
may  be  necessary,  not  inconsistent  with  the  laws  of  this  territory  or 
of  the  United  States,  and  they  may  make,  execute  and  acknowledge 
all  deeds  and  other  instruments  of  writing  required  to  be  made  in 
tiie  course  of  the  business  of  said  company. 

Sjbo.  4.  The  said  company  shall  have  power  to  continue  their 
dam  across  Grasshopper  Creek  in  the  said  county  of  Beaver  Head, 
and  the  ditch  known  as  the  North  Side  Ditch,  or  to  construct  a  new 
dam  at  or  near  the  site  of  the  present  dam  and  to  flow  so  much  land 
thereby  as  may  be  necessary  for  mining  or  sluicing  and  for  mills  and 
other  machinery,  to  enlarge  and  deepen  the  said  ditch  if  required  for 
said  purposes,  and  to  extend  the  same  to  and  below  the  canon  of  said 
creek :  Provided,  no  clause  in  this  section  shall  be  so  construed 
as  to  interfere  with  any  prior  rights  acquired  by  any  person  or  per- 
sons, claimant  or  claimants,  on  Grasshopper  Creek  below  said  dam 
to  purchase  or  construct  one  or  more  quartz  or  other  mills  to  be 
supplied  with  water  from  said  ditch  and  to  work  the  same  with 
water  or  steam,  to  purchase,  lease,  sell  or  work  mining  claims  or 
leads  supposed  to  contain  ores  or  metals,  and  to  construct  all  such 
buildings,  smelting,  roasting  and  refining  furnaces,  engines,  and  all 
kinds  of  machinery  and  other  appurtenances,  and  to  make  changes 
or  additions  thereto  according  to  the  most  approved  plan  at  any 
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future  time ;  to  borrow  money  for  the  purposes  aforesaid,  and  secure 
the  repayment  of  the  same  by  bond  and  mortgage  on  the  property 
of  the  company,  and  to  give  evidence  of  indebtedness  by  its  agents 
in  the  transaction  of  the  business  of  the  company  which  shall  be 
binding  upon  said  company,  and  said  company  shall  have  the  privi- 
lege of  buying  and  selling  or  trading  in  and .  working  all  kinds  of 
minerals  and  metals  and  gold  and  silver  bullion  as  they  may  deem 
best :  Provided,  That  nothing  in  this  section  shall  be  so  construed 
as  to  allow  the  company  to  use  more  than  one  thousand  inches  of 
water  and,  provided,  further,  that  all  water  conveyed  in  said  ditch 
and  not  used  by  said  company,  shall  be  sold  by  said  by  said  com- 
pany at  such  price  and  in  such  manner  as  the  board  of  county 
commissioners  shall  regulate  and  direct. 

Sec.  5.  On  the  first  Monday  in  July  annually,  between  the 
hours  of  ten  in  the  forenoon  and  three  in  the  afternoon,  at  such 
place  as  the  board  may  appoint,  an  election  for  three  directors  shall 
be  held  to  serve  for  the  ensuing  year  and  until  their  successors  are 
duly  elected.  All  elections  shall  be  by  ballot,  every  stockholder 
being  entitled  to  one  vote  in  person  or  by  proxy  for  each  share  of 
said  stock  owned  by  him  and  the  persons  receiving  the  highest  num- 
ber of  votes  shall  be  declared  duly  elected  if  qualified. 

Sec.  6.  All  persons  who  shall  wantonly  or  maliciously  interfere 
with  or  injure  said  company's  works  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  fined  in  a  sum  of  not 
less  than  twenty  dollars,  nor  more  than  three  hundred  dollars,  or 
be  imprisoned  not  more  than  six  months. 

Sec.  7.     This  act  to  take  effect  and  be  in  force  from  and  after 

its  passage. 

[Approved  January  24, 1865.1 


AN  ACT  to  incorporate  the  Madison  River  Ditch  Company. 

Be  it  enacted  by  the    Legislative  Assembly  of  the  Territory 

of  Montana : 
Sec.  1.     That  Hezekiah  L.  Hosmer,  James  Gibson,  William 

Chumasero,  Wilbur  F.  Sanders,  Gaylord  G.  Bissell,  J.  D.  Ritchie, 
George  Hill,  Henry  Thompson,  A.  V.  Brookie,  William  H.  Miller, 
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William  L.  McMath,  and  their  associates  and  snocessors  and  assigns 
be,  and  they  are  hereby  constituted  a  body  corporate  and  politic, 
with  perpetual  succession,  by  the  name  and  style  of  "  The  Madison 
River  Ditch  Company,"  and  by  that  name  shall  beoapable  of  suing 
and  being  sued,  defending  and  being  defended  in  all  courts  and 
places,  and  in  all  manner  of  actions,  causes  and  complaints  whatso- 
ever ;  may  have  a  common  seal,  which  they  may  alter  and  use  at 
pleasure ;  and  by  their  corporate  name  may  purchase,  hold,  use  and 
convey  property  real  and  personal ;  may  make  all  necessary  con- 
tracts, for  locating  and  building  the  said  ditch,  and  for  carrying  on 
the  business  of  the  said  company,  and  do  all  other  acts  necessary 
or  expedient  in  the  progressive  stages  and  operations  of  said  com- 
pany, not  inconsistent  with  the  Constitution  and  laws  of  the  United 
States  or  of  this  Territory. 

Sec.  2.  The  said  company  are  hereby  authorized  and  empow- 
ered at  any  time  within  five  years  from  and  after  the  passage  of 
this  act,  and  shall  have  the  exclusive  right  to  commence  the  con- 
struction of  a  ditch  from  some  feasible  point  on  the  Madison  Fork 
of  the  Missouri  River,  which  when  completed,  shall  connect  the 
waters  of  said  Fork  with  the  summit  of  the  gulch — or  near  that 
point — known  as  Alder  Creek  Gulch,  and  may  also  construct  lat- 
eral branches  of  said  ditch  leading  down  the  several  gulches  head- 
ing at  said  summit. 

Sbc.  8.  The  said  corporation  shall  have  exclusive  control  of  the 
waters  thus  taken  out,  and  may  use  the  same  for  irrigation,  mills 
and  machinery  of  any  kind,  and  for  sluicing  and  hydraulic  pur- 
poses, and  all  other  mining  uses ;  may  sell,  lease  and  dispose  of  the 
same  or  any  portion  thereof,  for  any  or  all  the  above  purposes,  and 
on  such  terms  and  conditions  as  the  parties  may  agree  And  shall 
have  the  right  to  build  and  construct  a  bed-rock  flume  from  the 
confluence  of  Alder  Creek  with  Stinking-water  Creek  to  the  head 
of  said  Alder  Creek.  Said  ditch  and  flume  may  be  of  sufficient 
capacity  to  carry  as  much  water  as  may  at  any  time  be  deemed 
necessary  for  the  purposes  above  mentioned.  Said  company  may 
hold  as  real  all  lands  which  it  may  be  necessary  to  pre-empt  in  the 
constructian  of  said  work,  and  all  claims  which  they  may  acquire 
in  said  Alder  Gulch,  by  pre-emption,  purchase  or  otherwise. 

Sec.  4.  The  capital  stock  of  said  company  shall  not  exceed  five 
million  dollars,  which  may  be  divided  into  shares  of  one  hundred 
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dollars  each,  and  transferable  on  the  books  of  said  company  in  suoh 
manner  as  the  by-laws  shall  ordain,  bat  no  transfer  shall  be  valid 
until  it  shall  have  been  registered  on  the  books  of  said  oompany 
kept  for  that  purpose. 

Sec.  5.  At  all  meetings  of  the  stockholders,  each  share  of  stock 
on  which  all  assessments  have  been  paid,  shall  be  entitled  to  one 
vote,  either  in  person  or  by  proxy  in  writing,  and  a  majority  of 
votes  present  shall  determine  all  questions  submitted  to  the  stock- 
holders. 

Sbc.  6.  The  annual  meeting  of  the  stockholders  shall  be  held 
on  the  first  Monday  of  August,  at  which  meeting  seven  directors  of 
the  company  shall  be  elected,  and  all  other  business  deemed  neoes- 
sary  by  the  stockholders  transacted ;  and  should  they  fail  to  elect 
directors  at  the  annual  meeting,  they  may  hold  a  special  meeting 
at  some  subsequent  time  for  that  purpose,  by  giving  thirty  days 
notice  in  some  newspaper  of  general  circulation,  or  by  written 
notices  posted  in  three  of  the  most  public  places  in  Madison 
County.  The  directors  shall  hold  their  offices  until  their  success- 
ors are  elected  and  qualified.  But  no  person  shall  be  a  director 
after  ceasing  to  be  a  stockholder.  Immediately  after  the  election, 
the  directors  shall  elect  one  of  their  number  president,  and  may 
appoint  such  other  officers  and  agents  as  they  may  deem  necessary 
to  transact  their  business,  and  prescribe  the  amount  of  compensa- 
tion to  be  paid  them  for  their  services;  and  such  other  officers, 
when  required  by  the  by-laws,  shall  give  bonds  to  the  satisfac- 
tion of  ttie  directors  for  the  faithful  discbarge  of  the  trusts  com- 
mitted to  them.  The  directors  may  make  their  own  by-laws,  for 
their  board,  but  subject  to  the  approval  of  the  stockholders.  All 
questions  in  the  board  of  directors  shall  be  decided  by  a  majority  of 
the  directors  present,  and  a  majority  of  the  directors  shall  constitute 
a  quorum  for  the  transaction  of  business.  Yaoancies  in  the  board 
may  be  filled  by  the  remaining  directors  The  directors  shall  have 
the  general  management  of  the  affairs  of  the  company,  subject  al- 
ways to  the  control  of  the  stockholders.  The  directors  shall  cause 
a  record  to  be  kept  of  all  business  transactions,  and  their  books  and 
records  shall  at  all  reasonable  times  be  open  to  the  inspection  of 
any  stockholder.  They  shall  also,  when  required,  present  to  the 
stockholders  reports  in  writing  of  the  situation  and  amount  of  busi- 
ness of  the  company,  and  declare  and  make  such  dividends  from  the 
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profits  of  the  business  of  the  company,  not  reducing  the  capital 
stock,  while  they  have  outside  liabilities  as  they  may  deem  expe- 
dient. 

Sec.  7.  The  persons  named  in  this  act,  or  a  majority  of  them, 
shall  be  commissioned  to  open  books  for  subscription  to  the  capital 
stock  of  said  company  at  such  times  and  places  as  they  may  deem 
proper.  And  the  said  company  are  authorized  to  commence  opera- 
tions at  any  time  after  five  thousand  dollars  are  subscribed. 

Sec  8.  The  president  and  directors  of  said  company  shall  have 
power  at  any  of  their  meetings  to  require  the  payment  of  all  the 
capital  stock  of  the  said  company  to  such  persons  and  at  such  times 
as  they  may  deem  proper,  upon  ninety  days  notice,  of  the  amount 
of  said  instalment  as  may  be  required,  and  at  the  time  when  the 
same  shall  be  paid,  in  some  newspaper  of  general  circulation,  in 
Madison  County;  and  if  any  stockholder  shall  fail  to  pay  up  said 
instalment  as  shall  be  required  by  the  president  and  directors  as  , 
aforesaid,  the  directors  shall  have  power  to  sell  such  share  or  shares 
as  shall  be  delinquent,  at  public  auction,  to  the  highest  bidder,  after 
giving  thirty  days  notice  in  the  manner  prescribed  above. 

Sec.  9.  For  the  purpose  of  raising  funds  from  time  to  time,  for 
the  more  effectual  carrying  on  of  said  work  and  the  business  of  the 
company,  the  said  company  may  borrow  money  and  issue  their  notes 
or  bonds,  in  such  sums  as  they  may  deem  proper,  not  to  exceed  at 
any  one  time,  their  authorized  capital,  and  at  such  rates  of  interest 
as'may  be  agreed  on,  and  payable  at  such  times  and  places  as  they 
may  designate,  and  may  secure  the  payment  of  such  notes  or  bonds, 
by  mortgage  of  their  property  and  franchises,  to  be  executed  by 
said  company,  and  may  make  such  bonds  convertible  into  stock  of» 
the  company. 

Sec.  10.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  approval  by  tho  governor. 

[Approved  January  24,  1865.] 
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AN   ACT   toX  incorporate   the   Prickly  Pear   and  Virginia   City  Wagon  Road 

Company. 


Be  it  enacted  by  the    Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  Warren  C.  Gillett,  James  H.  Kiskadden  and 
Evan  P.  Lewie,  are  hereby  created  a  body  corporate  and  politic, 
for  the  purpose  of  bnilding  and  constructing  a  wagon  road  from  the 
Little  Prickly  Pear  Creek  to  Virginia  City,  by  the  most  direct 
route. 

Sec  2.  Said  company  shall  be  known  as  the  Prickly  Pear  and 
Virginia  City  Wagon  Road  Company,  and  by  that  name  and  style 
may  sue  and  be  sued,  plead  and  be  impleaded,  and  make  such  con- 
tracts as  may  be  necessary  to  the  prosecution  of  the  business  of 
their  association. 

Sec  3.  Said  company  and  their  associates  and  assigns  shall 
have  the  exclusive  right  of  building  said  road  as  follows,  to  wit : 
commencing  at  Virginia  City,  running  via  Heister's  Ferry,  on 
the  lower  Point  of  Rock  near  the  Hot  Springs  on  Jefferson  river, 
thence  up  White-tail  Deer  creek  about  twenty  miles,  thence  north- 
erly to  the  head  waters  of  Prickly  Pear  creek,  thence  down  the 
Prickly  Pear  valley,  and  on  to  the  junction  of  the  Mullen  wagon 
road ;  and  also,  the  exclusive  privilege  of  collecting  tolls  thereon  at 
the  following  rates,  to  wit :  For  each  wagon  drawn  by  two  animals, 
three  dollars;  each  additional  pair,  one  dollar;  each  horseman, 
fifty  cents ;  each  pack  animal,  fifty  cents ;  for  loose  stock,  twenty- 
five  cents  per  bead. 

Sec.  4.  Said  company  shall  at  all  times  keep  and  maintain  said 
road  in  good  repair  and  condition  for  travel;  and  on  failure  to  do 
so,  any  person  who  may  travel  said  road  and  find  it  in  bad  con- 
dition, shall  have  the  right  to  make  complaint  before  any  justice  of 
the  peace  in  any  county  in  which  any  part  of  said  road  is  located ; 
and  it  shall  be  the  duty  of  the  justice  of  the  peace  to  summon  the 
said  company,  or  any  member  thereof,  to  appear  before  him  to 
anawer  in  said  complaint,  within  not  over  ten  days  from  the  date  of 
said  complaint ;  and  if  it  be  found  that  said  road  is  in  bad  condition 
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or  unsafe  to  travel,  it  shall  be  the  duty  of  said  justice  to  impose  a 
fine  of  not  less  than  ten  dollars  nor  more  than  twenty  dollars,  to  be 
collected  from  said  company,  and  said  person  shall  not  by  reason  of 
making  such  complaint  be  considered  incompetent  to  testify  in  such 
case ;  and  said  justice  shall  issue  his  order,  that  no  toll  shall  be 
collected  upon  said  road,  or  any  part  thereof,  until  it  is  put  in  good 
repair. 

Sec.  5.  Said  company  may  keep  and  maintain  two  toll  gates, 
at  which  to  take  and  collect  the  tolls  above  named,  one  about  one 
mile  above  the  town  of  Montana,  in  the  Prickly  Pear  valley,  and 
one  in  the  canon  about  three  miles  nearly  south  of  Boulder  creek, 
on  said  road. 

Sec.  6.  Said  company  shall  enjoy  the  rights  and  privileges 
above  granted,  for  a  period  or  term  of  ten  years. 

Sec.  7.  Nothing  herein  contained  shall  be  so  construed  as  to 
prevent  the  county  commissioners,  after  the  term  of  two  years  after 
the  passage  of  the  charter,  from  correcting  the  rates  of  tolls  herein 
named,  and  establishing  such  rates  as  to  them  may  seem  right  and 
just,  upon  the  petition  and  request  of  fifty  citizens  of  this  Territory. 
Nor  shall  anything  in  this  act  be  so  construed  as  to  permit  said 
company  to  collect,  at  all  the  gates  on  said  road,  any  other  or  more 
toll  than  is  allowed  by  the  provisions  of  section  three  of  this  act. 

Sec.  8.     This  act  shall  be  in  force  fro»  and  after  its  passage. 

L Approved  January  24,  1864.] 


AN  ACT  to  incorporate  the  Missouri  River  Portage  and  Railroad  Company. 

Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec  1.  That  N.  W.  Burris,  Sidney  Edgerton,  G.  E  Upson, 
Wm  Chumasero,  E  P.  Lewis,  J.  H.  Kiskadden,  F.  Moore,  G.  W. 
Stapleton,  Osee  Matthews,  and  F.  M.  Thompson,  be  and  they  are 
hereby  created  a  body  corporate  and  politic  by  the  name  of  the 
Missouri  River  Portage  and  Railroad  Company,  for  the  term  of 
twenty  years,  and  by  that  name  may  sue  and  be  sued,  plead  and  be 
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impleaded,  and  have  a  common  seal  which  they  may  alter  and  use  at 
pleasure,  and  shall  be  able  to  make  contracts,  to  take,  hold,  possess, 
nse  and  enjoy,  the  fee  simple  or  other  title  on  such  real  or  personal 
estate  as  may  be  necessary  to  prosecute  the  business  of  their  asso- 
ciation, and  may  sell  and  dispose  of  the  same  for  like  purpose,  may 
make  and  execute  by-laws,  rules  and  regulations,  for  carrying  into 
effect  the  provisions  and  purposes  of  this  act  (  not  inconsistent  with 
public  law,  and  shall  have  the  usual  and  necessary  powers  of  cor- 
porations for  the  accomplishment  of  its  objects,  which  are  declared 
to  be  the  construction  of  a  wagon  or  railroad  or  both,  for  the  pur- 
poses of  transporting  passengers,  freight  and  mails  around  the  Great 
Missouri  Falls,  on  the  following  described  routes,  to  wit :  Com- 
mencing at  a  stake  now  standing  near  the  mouth  of  High  wood 
Greek,  below  the  Great  Missouri  Falls,  and  running  around  the 
same  to  another  stake  just  above  said  falls  on  the  Missouri  river. 

Sec.  2.  Said  company  and  their  associates  and  assigns  shall 
have  the  exclusive  right  to  construct  said  road  or  roads,  for  a  dis- 
tance of  five  miles  in  width  along  said  route  on  each  side  of  the 
Missouri  river. 

Sec.  3.  Any  seven  of  the  above  named  corporators  shall  con- 
stitute the  first  board  of  directors  and  shall  hold  their  offices  until 
their  successors  shall  be  elected  and  qualified.  They  shall  meet  at 
such  time  and  place  as  shall  be  designated  by  any  five  of  them,  and 
organize  as  a  board  of  directors,  and  when  organized  shall  cause  a 
book  or  books  to  be  opened  to  receive  subscriptions  to  the  capital 
stock  of  said  company  at  such  time  or  times,  and  place  or  places, 
and  under  charge  of  such  persons  as  they  may  designate ;  may  con- 
tinue such  book  or  books  open  as  long  as  they  may  deem  proper, 
and  may  reopen  the  same  at  pleasure. 

Sec.  4  When  five  thousand  dollars  shall  be  subscribed  the 
directors  shall  call  a  meeting  of  the  stockholders  for  the  purpose  of 
electing  seven  directors  and  shall  appoint  the  time  and  place  of  such 
meeting,  giving  at  leaBt  five  days  public  notice  of  the  same  by 
advertisement  in  a  newspaper  in  said  Territory  of  general  circu- 
lation. 

Sec.  5.  The  capital  stock  of  said  company  shall  be  two  hundred 
thousand  dollars,  which  may  be  increased  to  five  hundred  thousand 
dollars,  and  shall  be  divided  into  shares  of  one  hundred  dollars 
each. 
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Sec.  6.  The  stockholders  shall  meet  annually  on  the  first  Mon- 
day of  July  for  the  purpose  of  electing  directors,  at  such  place  as 
may  be  designated  by  the  by-laws  of  the  company,  of  which  at 
least  twenty  days  public  notice  shall  in  a  newspaper  of  general  cir- 
culation in  said  Territory.  Each  share  of  stock  shall  be  entitled 
to  one  vote,  which  may  be  cast  in  person  or  by  proxy ;  no  person 
not  a  stockholder  shall  be  elected  a  director,  and  any  director 
ceasing  to  be  a  stockholder  shall  no  longer  be  such  director.  Va- 
cancies may  be  filled  by  the  remaining  directors.  The  directors 
shall  bold  their  offices  for  one  year  and  until  their  successors  are 
elected  and  qualified. 

Sec.  7.  The  stockholders  may  make  such  by-laws  as  they  may 
deem  necessary  for  the  transaction  of  the  business  of  the  company, 
not  inconsistent  with  the  laws  of  the  United  States  or  of  this  Terri- 
tory. 

Sec.  8.  The  directors  may  appoint  such  officers,  agents  and 
servants  as  may  be  necessary  and  fix  their  salaries  and  take  such 
security  as  they  may  deem  expedient,  and  shall  keep  a  journal  of 
their  proceedings,  shall  cause  correct  books  and  accounts  to  be  kept, 
and  determine  by  their  by-laws  what  number  of  directors  shall  con- 
stitute a  quorum,  and  fill  all  vacancies  that  may  occur  in  any  office 
under  such  company. 

Sbc.  9.  It  shall  be  the  duty  of  said  company  to  complete  said 
road  or  roads  at  such  time  specified  as  follows :  A  wagon  road  within 
two  years,  and  a  railroad  within  five  years  after  the  passage  of  this 
act,  otherwise  this  franchise  shall  be  void. 

Sec.  10.  If  any  stockholders  shall  fail  to  pay  any  assessment 
upon  his  stock  within  thirty  days  after  a  regular  call  therefor,  the 
board  of  directors  may  advertise  and  sell  the  same,  or  so  much 
thereof  as  may  be  necessary,  at  public  auction  to  the  highest  bidder, 
of  the  time  and  in  the  manner  prescribed  by  law,  for  sales  of  real 
estate  on  executions  at  law. 

Sec.  11.  Shares  of  stock  in  said  company  shall  be  transferable 
on  a  book  to  be  kept  for  that  purpose  by  the  company,  and  in  such 
manner  as  may  be  ordained  by  the  by-laws. 

Sec.  12.  Stockholders  shall  be  liable  only  to  the  amount  of 
stock  held  by  them  severally. 

Sec.  18.  Said  company  shall  have  power  to  employ  in  their 
business  any  method  of  .transportation  they  may  deem  advisable, 
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determine  what  kind  of  carriages  or  conveyances  and  power  shall 
be  used  by  them,  and  the  terms,  conditions  and  manner  in  which 
they  will  transport  meichandise,  property  and  passengers,  and  shall 
have  power  to  contract  for  and  keep  such  offices,  warehouses,  toll- 
houses, passenger-houses,  gates,  bridges,  culverts,  oauseways,  ma- 
chinery and  other  fixtures,  as  they  may  deem  necessary. 

Sec.  14.  The  said  company  are  hereby  authorized  to  borrow 
'from  time  to  time,  such  sum  or  sums  of  money  as  may  be  necessary 
to  complete  and  stock  the  said  road,  at  a  rate  of  interest  not  to  ex- 
ceed sixty  per  cent,  per  annum,  payable  at  such  times  and  places  as 
may  be  agreed  upon  between  the  parties  to  such  loan,  and  may 
secure  the  repayment  of  the  same  by  mortgage  or  pledge  upon  the 
property  of  said  company,  real  or  personal  or  both,  and  issue  the 
note  or  notes  and  bond  or  bonds  of  the  company  therefor. 

Sec.  15.  The  said  company  are  hereby  authorized  to  establish 
offices  at  such  places  in  said  Territory,  and  in  the  city  of  St.  Louis, 
and  in  such  other  city  or  cities  as  they  may  deem  necessary  for  the 
transaction  of  their  business :  Provided,  That  nothing  in  this  act 
shall  be  so  construed  as  to  prevent  the  county  commissioners  of  the 
county  in  which  said  road  or  roads  are  located  from  establishing 
and  regulating  the  rates  of  toll  and  freight  to  be  paid. 

Sec.  16.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

[Approved  January  24,  1864.] 


AN  ACT  to  incorporate  the  Exoelaior  Coal  Mining  and  Manufacturing  Company. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  William  Ghumasero,  L.  A.  Gridley,  Christian 
Mead,  A.  W.  Hall,  Ammi  Higgins,  George  B.  Stevens,  E.  F.  Phelps, 
Andrew  J.  Smith,  W.  F.  Sanders,  William  H.  Miller,  and  L.  C. 
Miller,  and  their  associates,  are  hereby  incorporated  a  body  politic, 
under  the  name  and  style  of  the  Excelsior  Coal  Mining  and  Manu- 
facturing Company,  the  capital  stock  of  which  is  one  hundred 
thousand  dollars,  which  may  be  increased  ffrom  time  to  time  until 


TERRITORY  OF  MONTANA.  599 

it  reaches  a  sum  not  to  exceed  five  hundred  thousand  dollars,  to  be 
divided  into  shares  of  one  hundred  dollars  each,  and  by  the  name 
aforesaid  shall  have  continued  succession ;  may  sue  and  be  sued, 
plead  and  be  impleaded,  in  all  courts  of  law  and  equity  in  this 
Territory ;  and  may  have  and  use  a  common  seal,  and  alter  the 
same  at  pleasure ;  and  shall  be  able  in  law  and  equity  to  make  con- 
tracts, to  take,  hold,  possess,  use,  and  enjoy  the  fee  simple  or  other 
title  in  such  real  and  personal  property,  as  may  be  necessary  to 
prosecute  the  business  of  their  association,  and  may  sell  and  dispose 
of  the  same  as  they  may  see  fit ;  may  make  and  execute  by-laws, 
rules,  and  regulations  prcper  and  needful  for  carrying  into  effect 
the  provisions  and  purposes  of  this  act,  not  inconsistent  with  public 
law,  for  the  accomplishment  of  its  objects,  which  are  hereby  de- 
clared to  be  the  discovery,  acquisition,  and  working  of  coal  beds  or 
mines,  fire  clay,  or  porcelain  clay  beds,  and  oil  springs. 

Sec.  2.  The  said  incorporation  shall  have  the  right  and  power 
,  to  use  all  water  power  or  privilege  necessary  or  needful  for  their 
mining  and  manufacturing  purposes,  to  build  dams,  erect  machinery, 
and  run  ditches  whenever  and  wherever  the  same  does  not  infringe 
upon  or  interfere  with  the  prior  rights  of  other  parties,  also  to  build 
such  railroads  or  wagon  roads  as  may  be  necessary  to  bring  said 
coal  or  manufactured  articles  to  market,  and  the  right  of  way  for 
such  purpose  is  hereby  granted  to  said  incorporation  not  to  infringe 
upon  prior  rights. 

Sec.  8.  A  majority  of  the  abovenamed  incorporators  shall  con- 
stitute the  first  board  of  directors  under  this  act,  and  they  shall 
hold  their  office  until  their  successors  are  elected  and  qualified ; 
they  shall  meet  at  such  time  and  place  as  may  be  designated  by  a 
majority  thereof.  The  said  directors  shall  at  their  first  meeting 
elect  one  of  their  number  president  of  said  company,  and  said 
directors  shall  conduct  and  manage  the  affairs  of  said  company. 

Sec.  4.  The  annual  meetings  of  the  stockholders  of  said  com- 
pany shall  be  held  on  the  first  Monday  of  May  of  each  year.  The 
said  stockholders  at  such  meeting  shall  have  power  to  make,  alter, 
amend,  or  repeal,  by  a  majority  of  votes  given,  any  or  all  such  by- 
laws, rules,  orders,  or  regulations,  and  do  and  perform  any  other 
act  authorized  by  this  act. 

Sec.  5.  The  directors  shall  appoint  such  officers,  agents,  and 
servants  as  may  be  necessary,  and  fix  their  salaries,  shall  keep  a 


600  PRIVATE  AND  SPECIAL  LAWS  OF  THE 

journal  of  their  proceedings,  shall  cause  correct  books  and  accounts 
to  be  kept,  determine  by  their  by-laws  what  number  of  directors 
shall  constitute  a  quorum  for  the  transaction  of  business,  and  ap- 
point to  and  fill  all  vacancies  that  may  occur  in  any  office  created 
by  the  said  company. 

Sec.  6.  For  the  purpose  of  raising  funds  from  time  to  time  for 
the  more  effectual  establishment  and  operation  of  the  business  of 
the  said  company,  the  company  may  issue  their  bonds  in  such  sums 
as  they  may  deem  proper,  not  to  exceed  at  any  time  their  author- 
ized capital,  at  rates  of  interest  not  exceeding  fifteen  per  cent  per 
annum,  payable  semi-annually,  and  the  principal  of  said  bonds 
payable  at  such  time  and  place  as  they  may  designate,  and  may 
secure  the  payment  of  said  bonds  by  mortgage  on  their  property 
and  franchises,  to  be  executed  by  said  company,  and  may  make  such 
bonds  convertible  into  stock  of  said  company. 

Ssc.  7.  When  said  company,  either  by  themselves  of  their 
agents,  shall  discover  a  coal  or  clay  bed  or  vein,  they  shall  file  a 
certificate  of  the  same  in  the  recorder's  office  of  the  county  where 
such  discovery  may  be  made  or  located ;  and  the  said  company,  by 
its  incorporate  name,  shall  bo  entitled  to  take  up,  locate,  or  pre- 
empt six  hundred  and  forty  acres  of  land  on  which  said  coal  or 
clay  bed  shall  be  situated. 

Sec.  8.  That  any  person  or  persons  who  shall  interfere  with  or 
who  shall  wantonly  or  maliciously  injure  any  of  the  said  company's 
works,  improvements,  or  -appurtenances  thereunto  belonging,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than  five 
hundred  dollars,  or  imprisoned  not  to  exceed  six  months,  or  by  both 
such  fine  and  imprisonment,  at  the  discretion  of  the  court. 

Sec.  9.  All  transfers  of  stock  shall  only  be  valid  when  trans- 
ferred in  accordance  with  the  by-laws  of  said  company. 

Sec.  10.     This  act  shall  be  in  force  from  and  after  its  passage. 

[Approved  January  24,  1865.] 
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AN  ACT  granting  to  Frank  H.  Woody,  C.  £.  Irvine,  their  associates  and  mo- 
feasors,  the  right  to  establish  and  maintain  a  ferry  or  bridge  across  the  Hell 
Gate  River. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  Frank  H.  Woody,  C.  E.  Irvine,  their  associates 
and  successors,  shall  have  the  exclusive  right  to  establish  a  ferry  or 
build  a  bridge  across  the  Hell  Gate  River,  at  a  point  near  the  mills 
belonging  to  the  Missoula  Mill  Company,  and  for  one  mile  along 
said  river  above  and  below  said  ferry  or  bridge,  and  to  maintain  and 
operate  the  same  for  the  term  of  ten  years,  with  the  privileges,  and 
subject  to  the  conditions  of  this  act. 

Sec.  2.  So  long,  not  to  exceed  ten  years,  as  the  said  Frank  H. 
Woody,  G.  E.  Irvine,  their  associates  and  successors,  shall  maintain, 
operate  and  carry  on  a  good,  safe  and  sufficient  ferry,  or  maintain 
a  good,  safe  and  sufficient  bridge,  across  said  Hell  Gate  River,  at 
the  point  designated,  they  shall  be  authorised  to  collect  the  follow- 
ing rates  of  toll,  to  wit :  For  each  wagon,  or  vehicle,  drawn  by  one 
pair  of  anipals,  four  dollars ;  for  each  additional  pair  of  animals, 
one  dollar ;  for  each  man  and  horse,  and  for  each  animal  packed, 
one  dollar  and  fifty  cents ;  for  each  head  of  loose  animals,  horses, 
mules  or  cattle,  one  dollar;  for  footmen,  fifty  cents;  for  sheep, 
goats  and  hogs,  each,  twenty-five  cents. 

Sec.  8.  The  said  Frank  H.  Woody  and  G.  E.  Irvine,  their  as- 
sociates and  successors,  shall  be  held  and  obligated  from  the  fifteenth 
day  of  March,  of  each  year,  until  the  river  shall  become  so  low, 
that  it  can  be  forded  with  ease  and  safety,  to  keep  said  ferry  or 
bridge  in  good,  safe  and  sufficient  order  and  condition  for  use  at  all 
reasonable  hours.  And  so  long  as  no  bridge  be  constructed,  they 
shall  keep  a  competent  ferryman,  and  sufficient  number  of  hands  to 
work  the  boat,  who  shall  transport  travellers  and  property  across 
said  river  at  all  reasonable  hours  and  without  unnecessary  delay, 
under  penalty  of  all  damages  sustained  and  the  forfeiture  of  this 
charter. 

Sec.  4.  No  section  or  part  of  this  act  shall  be  so  construed  as 
to  prohibit  the  county  commissioners  from  exercising  the  same 
76 
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authority  over  said  ferry  or  bridge  as  they  are  authorised  to  exer- 
cise over  other  licensed  ferries  or  bridges ;  and  they  may  at  their 
discretion,  on  a  petition  being  presented,  signed  by  twenty  bona 
fide  citizens  of  the  county  in  which  said  ferry  or  bridge  is  located, 
alter  and  fix  the  rates  of  toll  at  any  time  after  the  expiration  of  two 
years  after  the  passage  of  this  act. 

Sec.  5.     This  act  shall  take  effect  and  be  in  force  from  »nd  after 
its  approval  by  the  governor. 

[Approved  January  24,  1865.] 


AN  ACT  to  incorporate  the  Silver  Moaatam  Mining  Company. 

Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

i 

Sec.  1.  For  the  purpose  of  developing  the  mineral  resources  of 
the  country  and  encouraging  and  organizing  the  mining  interests  of 
the  Territory  of  Montana,  Robert  Lawrence,  C.  B.  Irvine  and  Wm. 
H.  Means,  and  their  heirs  and  assigns*  and  such  other  persons  as 
may  hereafter  become  associated  with  them,  their  heirs  and  assigns, 
and  their  successors,  are  hereby  declared  and  constituted  a  body 
politic  by  the  name  and  style  of  "  The  Silver  Mountain  Mining 
Company,"  and  by  and  under  such  corporate  name  and  capacity, 
may  sue  and  be  sued,  may  plead  and  be  impleaded  in  any  of  the 
courts  of  law  or  equity  in  this  Territory. 

Sbc.  2.  Said  corporation  shall  have  perpetual  succession,  may 
have  and  use  a  common  seal  and  alter  the  same  at  pleasure,  and 
shall  be  capable  of  acquiring,  holding,  using  and  conveying  any 
estate  real  or  personal  for  the  use  of  said  corporation. 

Sec.  8.  The  capital  stock  of  said  company  shall  not  exceed  the 
sum  of  five  hundred  thousand  dollars,  and  shall  be  divided  into 
shares  of  one  hundred  dollars  each,  and  be  represented  by  certifi- 
cates for  each  share,  and  shall  be  deemed  personal  property  and 
transferable  by  endorsement  or  on  the  books  of  said  company,  and 
each  stockholder  shall  be  liable  to  the  amount  of  his  stock. 

Sbc.  4.  The  officers  of  said  company  shall  consist  of  a  presi- 
dent, a  vice  president,  recording  secretary,  corresponding  secretary 
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and  treasurer,  who  shall,  ex  officio,  constitute  the  board  of  directors 
to  be  elected  by  the  stockholders  and  shall  hold  their  offices  for  the 
term  of  one  year  or  until  their  successors  shall  be  elected. 

Sec.  5.  The  board  of  directors  may  make  rules  and  regulations 
for  the  government  and  for  the  carrying  out  of  the  objects,  powers 
and  franchises  of  said  corporation ;  may  alter  or  amend  the  same 
at  any  regular  meeting. 

Sbo.  6.  Said  corporation  shall  have  power  to  prospect  for,  lo- 
cate, work  and  develop  in  their  own  name  any  quarts,  lead,  lode  or 
ledges  of  gold,  silver  or  other  mineral  or  any  kind  of  rock  coal  or 
other  materials  deposited  or  found  in  any  leads,  lodes  or  ledges, 
basins,  measures,  gulches  or  places,  and  to  pre-empt,  hold,  sell, 
convey,  work,  use  and  develop  the  same  in  accordance  with  the 
district  laws  as  relates  to  gulch  claims,  and  the  laws  of  the  Ter- 
ritory. 

Sec.  7.  All  elections  shall  be  by  ballot,  and  each  share  shall 
be  entitled  to  one  vote  and  may  be  given  by  person  or  proxy. 

Sbo.  8.  This  act  shall  take  effect  from  and  after  its  passage  and 
approval  by  the  governor. 

[Approved  January  94, 1865.1 


AN  ACT  to  incorporate  the  Missoula  Town  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sec.  1.  That  F.  H.  Burr,  G.  G.  Bissell,  A.  Young,  E.  F. 
Phelps,  W.  M.  Barnum,  F.  H.  Angevine,  S.  F.  Hauser,  G.  B. 
Parker,  and  others  who  are  and  may  be  associated  with  them  for 
that  purpose,  and  their  successors,  heirs,  and  assigns,  are  hereby 
incorporated  a  body  politic  and  corporate,  by  the  name  and  style  of 
the  Missoula  Town  Company,  and  by  that  name  shall  be  capable  of 
suing  and  being  sued,  impleading  and  being  impleaded,  defending 
and  being  defended,  in  all  courts  of  law  and  equity  in  this  Terri- 
tory having  jurisdiction  in  such  oases.  Said  company  is  authorised 
to  have  and  use  a  common  seal,  to  alter  the  same  at  pleasure,  and 
to  make  such  rules  and  regulations,  not  incompatible  with  the  laws 
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of  the  United  States,  the  Organic  Act  of  the  Territory  of  Montana, 
or  any  of  the  acts  of  the  legislative  assembly  of  this  Territory,  and 
appoint  such  officers  for  the  management  of  its  affairs  as  the  com- 
pany may  deem  necessary. 

Sec.  2.  The  said  corporation  shall  have  power  to  hold,  manage, 
and  control  six  hundred  and  forty  acres  of  land  now  owned  by  said 
company  at  or  near  where  Virginia  City  and  Deer  Lodge  wagon 
road  crosses  the  Big  Hole  River,  and  to  sell,  improve,  or  convey 
the  lots,  or  any  property,  or  any  part  of  said  tract,  not  incompatible 
with  the  laws  of  the  United  States,  the  Organic  Act  of  the  Terri- 
tory of  Montana,  or  any  of  the  acts  of  the  legislative  assembly  of 
this  Territory. 

8kc.  8.  The  said  company  shall  have  power  to  make  additions 
to  the  said  town  tract  as  they  may  deem  consistent,  not  intruding 
or  infringing  on  the  rights  or  prior  possession  of  any  other  person 
or  persons. 

Sec.  4.  That  nothing  in  this  act  shall  be  so  construed  as  to 
vest  or  give  said  corporation  any  rights  or  privileges  on  any  part  of 
said  lands  that  may  be  owned  by  any  other  person  or  persons  with- 
out permission  of  such  person  or  persons. 

Sec.  5.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  January  24, 1866.] 


AN  ACT  to  incorporate  the  Virginia  City  and  Summit  City  Wagon  Road  Com- 
pany. 


Be  it  enacted  by  the  Legislative  Assembly  of  the    Territory 

of  Montana : 

Sec.  1.  That  Benjamin  F.  Allen,  Joseph  H.  Millard,  Wiley 
G.  Barton,  John  S.  Atchison,  A.  M.  Overman,  and  their  legal 
associates  and  successors,  are  hereby  constituted  a  body  politic  and 
corporate  by  the  name  and  style  of  the  Virginia  City  and  Summit 
City  Wagon  Road  Company,  and  by  that  name  shall  be  capable  of 
making  contracts,  of  suing  and  being  sued,  impleading  and  being 
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impleaded  in  all  the  courts  of  law  and  equity  in  this  Territory,  and 
may  have  and  use  a  common  seal,  which  may  he  altered  at  pleasure. 

Skc.  2.  The  capital  stock  of  said  company  or  corporation  shall 
be  twenty-seven  thousand  dollars,  and  it  shall  be  divided  into  shares 
of  one  hundred  dollars  each. 

Sec.  3.  That  said  corporation  shall  have  power  to  make  and 
afterwards  alter  all  needed  rules  and  regulations  for  the  government 
of  said  company  and  the  management  of  the  road  constructed  by 
them,  and  shall  elect  a  president,  secretary,  treasurer  and  superin- 
tendent at  such  time  and  place  as  the  said  company  may  agree 
upon,  and  on  the  first  Monday  in  April,  A.  D.  1865,  and  annually 
thereafter  to  elect  a  president,  secretary,  treasurer  and  superintend- 
ent from  the  shareholders  of  said  company,  who  shall  hold  their 
offices  for  one  year  and  until  their  successors  are  elected  and  quali- 
fied :  Provided  however,  That  said  company  may,  if  they  deem 
it  advisable,  unite  the  offices  of  president  and  superintendent  in 
one  person. 

Sbo.  4.  All  elections  shall  be  by  ballot  and  each  stockholder 
shall  be  entitled  to  one  vote  for  each  share  he  holds,  and  votes  may 
be  given  in  person  or  by  proxy. 

Sbo.  5.  Said  company  are  hereby  authorized  and  empowered 
to  hold,  improve,  complete,  alter  and  maintain  the  wagon  road 
owned  and  known  as  the  Virginia  City  and  Summit  City  wagon 
road,  commencing  at  the  City  of  Virginia  in  Madison  county,  thence 
running  up  Alder  Creek  by  way  of  the  town  of  Highland,  thence 
following  the  general  course  of  said  creek,  terminating  at  Summit 
City,  a  distance  of  eight  miles,  with  the  right  of  way  of  crossing 
and  recrossing  said  Alder  Creek  with  said  road  and  bridging  said 
creek  at  the}  crossing  of  the  same  when  necessary :  Provided, 
Said  right  of  way  shall  not  interfere  with  previous  vested  rights  or 
with  mining  privileges  without  just  and  full  compensation  to 
parties  injured  by  such  right  of  way. 

Sec.  6.  That  said  company  are  authorized  on  the  line  of  said 
road  to  erect  two  toll  houses  and  the  same  number  of  toll  gates, 
one  of  which  shall  be  located  at  Highland  and  the  other  to  be 
located  near  Virginia  City  on  said  road,  and  employ  toll  keepers 
who  shall  demand  and  collect  toll  when  said  road  is  in  good  condi- 
tion, when  to  or  from  Virginia  City  to  Summit  City,  at  the  follow- 
ing rates :  For  each  wagon  or  vehicle  drawn  by  one  span  of  horses, 
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mules,  or  yoke  of  oxen,  or  carriage  drawn  by  one  animal,  three  dot- 
lars ;  for  each  additional  span  of  horses,  mules,  or  yoke  of  oxen,  one 
dollar ;  foi  each  horseman  one  dollar ;  for  each  pack  animal  twenty- 
five  cents ;  loose  stock  per  head  twenty-five  cents;  bat  nothing  in 
this  act  shall  be  so  construed  as  to  allow  said  company  to  collect  from 
toy  person  travelling  upon  said  road  to  and  from  toll  gate  at  High- 
land, more  than  one  half  the  rates  of  toll  imposed  by  this  act 

Sec.  7.  That  said  company  are  authorised  to  maintain  said  road 
for  the  term  of  twelve  years  from  and  after  the  passage  of  this  act, 
and  to  collect  toll  at  the  above  mentioned  rates  on  the  same.  Any 
person  refusing  to  pay  the  above  rates  of  toll  after  the  same  has 
been  demanded  by  the  authorised  gate  keeper,  and  is  found  travel- 
ling upon  the  toad,  every  such  person  shall  forfeit  and  pay  to  the 
said  company  the  sum  of  twenty-five  dollars  for  every  such  failure, 
to  be  recovered  by  an  action  of  law  by  said  company. 

Sec.  8.  Any  person  who  may  travel  such  road  and  find  it  in 
bad  condition,  after  having  paid  toll  at  such  time  on  the  same,  shall 
have  the  right  to  make  complaint  before  any  justice  of  the  peace  in 
the  township  or  district  in  which  or  through  which  the  road  is 
located,  and  it  shall  be  the  duty  of  the  justice  of  the  peace  to  sum- 
mon the  said  company,  the  president  or  secretary  to  appear  before 
him  to  answer  in  said  complaint  within  not  over  five  days  from  the 
date  of  said  complaint,  and  if  it  be  found  that  said  road  is  in  bad 
condition  or  unsafe  to  travel,  it  shall  be  the  duty  of  said  justice  to 
impose  a  fine  of  not  less  than  ten  dollare  nor  more  than  twenty-five 
dollars,  to  be  collected  from  said  company,  and  the  proceeds  arising 
from  such  fine  shall  be  paid  over  by  said  justice  one  half  to  the 
complainant  and  the  other  half  to  the  county  treasury  of  the  county 
in  which  said  road  is  located,  and  be  placed  in  the  school  fund  for 
said  county ;  the  person  making  such  complaint  shall  not  by  reason 
thereof  be  deemed  incompetent  to  testify  in  such  case  and  said 
justice  shall  in  addition  to  said  fine  issue  his  order  that  no  toll 
shall  be  collected  upon  said  road  so  used  or  any  part  thereof  until 
it  is  put  in  good  repair. 

Sec.  9.  If  any  person  shall  wilfully  or  maliciously  do  or  cause 
to  be  done  any  act  or  acts  whatsoever,  whereby  any  building  or 
bridge,  gate  or  other  matter  or  thing  appertaining  to  said  road,  by 
Which  the  same  shall  be  obstructed,  weakened  or  destroyed,  the 
person  or  persons  so  offending  shall  be  guilty  of  a  misdemeanor  and 


TERBITORY  OF  MONTANA.  ftft 

shall  forfeit  aad  pay  to  said  company  triple  the  amount  of  damage 
thus  sustained  on  auch  offender  being  found  guilty  upon  trial  before 
any  justice  of  the  peace  of  the  township  or  district  in  which  or 
through  which  said  road  is  located. 

Sec.  10.  Said  company  shall  have  power  to  purchase  and  hold 
any  real  or  personal  property  which  may  be  necessary  for  the  tran- 
saction of  their  business  and  to  sell  and  convey  the  same  when 
deemed  proper. 

Sho.  11.    This  act  shall  be  in  force  from  and  after  its  passage. 

[Approved  January  97,  1869.] 


AN  ACT  to  establish  a  Water  Company  in  Virginia  City. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  A.  M.  Holter,  0.  Norelins  and  J.  P.  Oleson,  and 
their  associates,  successors  and  assigns,  are  hereby  constituted  a 
body  politic  and  corporate,  under  the  name  and  style  of  the  Vir- 
ginia City  Water  Company,  with  all  of  the  ordinary  privileges, 
powers  and  liabilities  of  corporations,  and  by  that  name  may  sue 
and  be  sued,  plead  and  be  impleaded  in  all  courts  of  the  United 
States  and  in  this  Territory,  and  may  have  and  use  a  common  seal, 
and  alter  and  change,  the  same  at  their  pleasure. 

Sec.  2.  The  capital  stock  of  said  company  shall  be  twenty-five 
thousand  dollars,  which  may  be  increased  to  the  sum  of  one  hundred 
thousand  dollars,  and  may  be  divided  by  said  corporators  and  their 
associates  into  shares  of  fifty  dollars,  and  which  said  shares  when 
issued  shall  be  transferable  on  the  books  of  said  company. 

Sec.  8.  The  officers  of  said  company  shall  consist  of  a  president, 
secretary  and  treasurer,  and  three  directors,  who  shall  be  elected 
annually  by  the  stockholders  on  the  first  day  of  May,  in  each  year, 
and  who  shall  bold  their  offices  until  their  successors  shall  be  duly 
elected;  but  in  case  such  election  shall  not,  for  any  cause,  be 
held,  such  election  may  be  held  at  any  time  thereafter  by  giving 
one  week's  notice  of  the  time  and  place  of  such  election,  which 
may  be  given  by  personal  notice  or  by  advertising  the  same 
one  week  in  the  newspaper  published   in  said  Virginia  City, 
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or  if  no  newspaper  be  published  in  said  Virginia  City,  then 
such  advertisement  shall  be  published  in  the  nearest  paper  pub- 
lished to  said  Virginia  City.  At  all  elections  each  share  shall 
be  entitled  to  one  vote. 

Sec.  4.  The  said  company  are  hereby  authorized  and  empow- 
ered to  bring  and  convey  into  said  Virginia  City,  in  Madison 
County,  a  supply  of  water  for  the  use  of  the  inhabitants  thereof, 
and  through  any  and  all  streets  of  said  Virginia  City,  from  any  and 
all  springs  flowing  or  rising  in  Daylight  Gulch,  and  to  be  conveyed 
in  such  pipes  or  conduits  made  of  such  materials  as  said  company 
shall  deem  advisable  and  proper. 

Sec.  5.  The  company  shall  place  hydrants  at  each  of  the  cor- 
ners of  block  number  forty-one,  in  said  city ;  and  the  people  of  said 
city  shall  at  all  times  have  free  access  to  the  water  in  all  cases  of 
fire  or  other  public  emergencies  when  the  same  shall  become  neces- 
sary, and  the  said  people  of  Virginia  City  shall  also  have  the  right 
for  the  purpose  aforesaid,  of  placing  other  hydrants  at  such  points 
as  may  be  deemed  necessary. 

Sec.  6.  Said  company  shall  have  the  right  to  convey  by  suita- 
ble pipe  or  pipes,  water  for  the  use  of  any  building  or  house  in  said 
city,  and  for  all  the  purposes  of  their  business  may  dig  trenches  in 
and  through  or  across  any  of  the  streets  of  said  city,  for  the  purpose 
of  laying  any  water  pipe. 

Sec.  7.  Said  company  shall  have  the  right  to  pass  any  by-laws, 
rules  or  regulations  for  their  own  government  and  for  regulating 
the  use  of  the  water,  not  inconsistent  with  the  provisions  of  this  act 
or  the  laws  of  the  United  States  or  of  this  Territory. 

Sec.  8.  Said  company  shall  have  the  right  to  charge  such  per- 
son or  persons,  or  the  occupants  of  any  store  or  building  or  family, 
such  sum  or  sums  of  money  for  the  use  of  the  water  so  brought  and 
conducted  into  said  Virginia  City,  as  shall  be  fixed  on  by  the  board 
of  directors,  and  which  shall  be  payable  at  such  time  or  times  as 
may  be  agreed  upon  by  and  between  the  board  of  directors  and  the 
person  or  persons  using  the  same. 

Sec.  9.  If  any  person  or  persons  shall  knowingly  and  design- 
edly use  the  water  aforesaid  with  intent  to  use  the  same  without  a 
permit  first  obtained  for  that  purpose,  he  shall  upon  conviction 
thereof  be  subject  to  a  penalty  of  not  less  than  five  dollars  nor  more 
than  fifty  dollars  for  each  offence,  to  be  recovered  before  any  court 
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having  jurisdiction  thereof  in  the  name  and  for  the  use  of  said 
company'. 

Sec.  10.  Said  company  shall  at  all  times  keep  and  maintain 
the  pipes  in  good  repair  and  furnish  a  sufficient  and  constant  supply 
of  water  for  the  purposes  aforesaid  unless  prevented  by  accident  or 
inclemency  of  the  weather. 

Sec.  11.  If  any  person  or  persons  shall  neglect  or  refuse  to  pay 
any  sum  or  sums  of  money  due  to  said  company  on  the  account  of 
the  use  of  any  water  owned  by  said  company,  the  same  may  be  col- 
lected by  suit  in  the  name  of  said  company ;  and  said  company 
shall  also  have  the  right  to  stop  the  supply  of  such  person  or 
persons. 

Sec.  12.  It  shall  be  the  duty  of  said  company  to  convey  water 
from  their  main  pipe  or  pipes  to  any  house  or  building  in  said  city, 
upon  request  of  the  occupant  thereof,  but  said  company  shall  not 
be  compelled  to  do  so  unless  the  actual  cost  of  laying  the  pipe  ne- 
cessary for  that  purpose  be  paid  by  such  applicant 

Sec.  13.  The  said  company  shall  have  all  the  rights  and  priv- 
ileges hereby  granted  for  twenty  years  from  and  after  the  passage 

of  this  act. 

[Approved  January  37,  1865.] 


AN  ACT  to  incorporate  the  Jefferson  Mining  Company. 


Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana : 

Sbc.  1.  Albert  G.  Clark,  Robert  C.  Ewing,  Eli  C.  Mason, 
D.  B.  Curtis,  and  Edwin  H.  Erwin,  are  hereby  constituted  a  board 
of  corporators  for  the  Jefferson  Mining  Company,  and  by  that  name 
and  style  may  sue  and  be  sued,  plead  and  be  impleaded,  in  the 
courts  of  record  in  this  Territory. 

Sec.  2.  Said  company  shall  have  the  power  to  buy  and  sell 
gulch  mining  claims,  and  gold  and  silver  lodes,  and  stone  coal  lodes, 
to  build  furnaces  and  crushing  mills,  to  hold  water  privileges,  and 
to  use  and  employ  all  machinery  that  they  may  deem  necessary  in 
carrying  on  the  mining  business  in  all  its  departments  and  details. 
77 
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Sue.  8.  The  capital  stock  of  said  company  shall  be  two  hun- 
dred thousand  dollars,  divided  into  shares  of  five  hundred  dollars; 
and  each  holder  of  the  stock  of  said  company  shall  be  entitled  to 
cast  one  vote  for  each  share  of  stock  he  may  hold,  in  all  elections 
for  directors  of  said  company,  and  for  the  election  of  such  other 
officers  as  may  be  authorised  by  this  act. 

Sbo.  4.  Said  corporators  shall  open  books  for  the  subscription 
to  the  capital  stock  of  said  company  within  sixty  days  from  the 
passage  of  this  act,  in  Virginia  City,  and  when  the  sum  of  one 
hundred  and  twenty  thousand  dollars  has  been  subscribed,  the  said 
corporators  shall  notify  said  subscribers  of  stock,  that  they  shall  on 
a  day  to  be  named  proceed  to  elect  seven  directors  of  said  company. 

Sec.  5.     Said  stockholders  may  vote  by  proxy. 

Sbo.  6.  When  said  directors  shall  be  elected,  they  shall  bold 
their  offices  for  one  year  and  until  their  successors  are  duly  elected, 
and  shall  take  possession  of  and  control  of  the  property  and  assets 
of  said  company,  and  shall  have  generally  all  such  powers  and 
privileges  as  may  be  necessary  to  carry  on  the  business  of  said 
company,  and  to  make  such  by-laws  for  that  purpose  as  may  be 
needful,  within  the  purport  and  meaning  of  this  act. 

8bc.  7.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

L Approved  January  27, 1865.] 


AN  ACT  to  dissolve  the  Bonds  of  Matrimony  existing  between  Homer  R.  Payne 
and  Adaline  Payne. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sbo.  1.  The  bonds  of  matrimony  existing  between  Homer  R. 
Payne  and  Adaline  Payne,  his  wife,  be,  and  the  same  are  hereby 
dissolved. 

Sbo.  2.  This  act  to  be  in  force  from  and  after  its  approval  by 
the  governor. 

[Approved  January  S7, 1865.] 
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AN  ACT  to  incorporate  the  Nevada  City  and  Red  Rook  Wagon  Road  Company^ 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  Nelson  M.  Parsons  and  his  legal  associates  are 
hereby  constituted  and  declared  a  body  politic  and  corporate,  under 
and  by  the  name  and  style  of  the  Nevada  City  and  Red  Bock 
Wagon  Road  Company,  and  by  that  name  may  sue  and  be  sued, 
plead  and  be  impleaded,  and  shall  have  a  oommon  seal,  which  may 
be  altered  at  pleasure. 

8bo.  2.  The  main  line  of  said  road  shall  extend  from  the  city 
of  Nevada,  in  Madison  county,  and  Territory  of  Montana,  to  the 
Stinkingwater  canon  f  thence  through  said  canon  to  the  big  bend  of 
the  Stinkingwater;  thence  across  the  dividing  ridge  to  Black  Tail 
Deer  Creek ;  thence  to  the  Bed  Bock  Creek ;  thence  to  the  station 
on  the  Salt  Lake  City  and  Bannack  City  road,  known  as  the 
Junction. 

Sec.  8.  It  shall  be  lawful  for  said  corporation  to  acquire  and 
hold  any  real  estate  necessary  for  the  use  of  toll  keepers  on  the 
line  of  said  road,  and  for  no  other  purpose  whatsoever,  and  to  sell, 
dispose  of,  and  convey  by  deed  any  real  estate  so  used  and  occupied 
for  the  use  of  toll  keepers  on  said  road  whenever  they  shall  deem 
it  for  the  interest  of  said  corporation  to  do  so. 

Sso.  4.  Said  corporation  shall  have  power  to  make  and  after- 
wards to  alter  and  change  all  needful  rules  and  regulations  for  the 
government  and  management  of  said  road,  and  may  elect  a  presi- 
dent, secretary,  and  treasurer  at  suoh  time  and  place  as  the  said 
corporation  herein  mentioned  may  agree  upon,  and  annually  there- 
after to  elect  a  president,  secretary,  and  treasurer,  who  shall  be 
shareholders  in  said  company.  Provided,  however^  That  the  said 
president,  secretary,  and  treasurer  may  be  united  in  one  person  if 
deemed  advisable  by  said  corporation. 

Sso.  5.  Said  corporation  shall  have  power  and  authority  to 
build,  erect,  any  maintain  bridges  across  the  several  streams  on  the 
main  line  of  said  road. 

Sso.  6.     Said  corporation,  by  their  agents,  shall  have  power  and 
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authority  for  a  term  of  twelve  yean  to  collect  toll  as  hereinafter 
mentioned  from  all  persons  travelling  upon  and  over  said  road  with 
wagons  or  vehicles  of  any  sort,  with  bones,  mules,  asses,  and  with 
cattle,  sheep  and  swine ;  and  any  person  who  shall  pass  any  toll 
gate  upon  said  road  authorized  to  be  erected  and  established  by  said 
corporation,  without  having  first  paid  toll  as  required  by  this  act, 
shall  forfeit  and  pay  for  each  and  every  offence  the  sum  of  twenty- 
five  dollan,  to  be  recovered  by  an  action  of  debt  by  said  corpora- 
tion. 

Sec.  7.  In  all  recoveries  had  by  said  corporation,  as  provided 
in  the  last  preceding  section,  one-half  of  the  sum  so  recovered  shall 
be  for  the  use  of  the  informant  and  the  other  half  for  the  use  of 
the  county  in  which  said  toll  gate  may  be  situated ;  and  it  shall 
not  be  necessary  in  the  demand  of  the  plaintiff  that  the  sum  sued 
for,  as  provided  in  the  last  preceding  section,  shall  be  stated  to  be 
for  the  use  of  the  informant  and  the  said  county,  nor  shall  the  in- 
terest of  the  informant  in  the  recovery  of  said  one-half  of  said  sum 
preclude  him  from  testifying  in  the  case,  nor  shall  it  preclude  any 
citizen  of  the  Territory  from  so  testifying  on  behalf  of  the  plaintiff 

Sec.  8.  There  may  be  erected  upon  the  main  line  of  said  road, 
toll  gates  to  the  number  of  two,  and  no  more ;  neither  toll  gates 
mentioned  shall  be  erected  on  tbe  said  road  between  a  point  one 
mile  from  the  mouth  of  the  Canon  on  Alder  Creek,  towards  the 
Stinking  Water  Canon  and  the  said  City  of  Nevada,  at  which  gates 
respectively,  there  may  be  collected  upon  all  wagons,  vehicles, 
horses,  mules,  asses,  cattle,  sheep  and  swine  passing  oyer  said  road, 
tbe  following  tolls,  and  no  more,  viz :  Upon  each  wagon  or  vehi- 
cle, drawn  by  one  span  of  horses,  mules  or  cattle,  the  sum  of  two 
dollars ;  upon  each  additional  span  of  horses,  mules  or  cattle  to 
each  wagon  or  vehicle,  the  sum  of  fifty  cents ;  upon  each  riding 
hone,  packing  hone  or  mule,  the  sum  of  twenty-four  cents ;  upon 
hones,  mules,  cattle  and  asses  driven  loose,  the  sum,  per  head,  of  five 
cents;  upon  all  sheep  driven  -upon  said  road,  one  cent,  per  bead; 
upon  all  pack  animals  driven  upon  said  road,  the  sum  of  ten  cents. 

Sec.  9.  It  shall  not  be  lawful  for  any  gate  keeper  on  said  road 
to  collect  tolls  from  any  person  passing  through  said  gates,  either  in 
wagons,  vehicles  or  on  horse  back  or  on  mules,  when  going  to  or 
returning  from  funerals. 

Sec.  10.     Upon  complaint  being  made  to  any  justice  of  the  peace 
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in  any  county  through  which  said  road  extends,  that  any  portion  of 
said  road  is  not  in  reasonably  good  condition  for  wagons  or  vehicles, 
the  said  justice  shall  summon  the  gate  keeper  nearest  the  place  on 
said  road  complained  of,  to  appear  before  him  on  a  certain  day  not 
more  than  five  days  from  the  day  of  complaint  at  a  certain  hour  in 
the  day  to  be  by  the  justice  fixed,  and  if  it  shall  appear  to  the  jus- 
tice that  the  complaint  is  true,  judgment  shall  be  rendered  against 
the  said  corporation  as  defendant  for  the  costs  of  the  proceedings 
and  damages,  and  thereupon  no  tolls  shall  be  collected  by  said  gate 
keeper  so  summoned,  until  the  said  road  shall  be  put  in  good  repair 
for  the  passage  of  wagons  and  vehicles. 

Sec.  11.  If  any  gate  keeper  shall  demand  and  collect  any  tolls 
before  the  said  road  shall  be  re-opened  and  made  passable  as  pro- 
vided in  the  preceding  section,  he  shall  forfeit  and  pay  the  sum  of 
twenty-five  dollars,  which  may  be  sued  for  by  any  person  in  an 
action  for  debt  for  the  use  of  the  informant,  before  any  justice  of 
the  peace  of  the  county  in  which  said  gate  keeper  shall  reside. 
Provided  however,  That  if  by  reason  of  snow  or  high  water,  it 
shall  not  be  possible  for  any  person  with  reasonable  expense  to 
repair  said  road,  a  reasonable  time  shall  be  allowed  for  repairing 
the  same  before  any  judgment  for  costs  shall  be  rendered  against 
said  corporation  or  said  gate  keeper  shall  be  restrained  from  the 
collection  of  tolls  as  provided  in  section  ten  of  this  act.  But  no 
toll  shall  be  collected  while  said  is  out  of  repair. 

Sec.  12.     This  act  shall  take  effect  from  and  after  its  passage. 

[Approved  January  228, 1865.] 


AN  ACT  to  incorporate  the  Montana  Bridge  and  Ferry  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana: 

Sec.  1.  That  P.  S.  Pfouts,  James  Williams,  J.  S.  Scott,  Wm. 
P.  Wheeler,  A.  Young  and  M.  H.  Lott  and  their  legal  associates 
and  successors  be  and  are  hereby  incorporated  as  a  body  politic  and 
corporate,  to  continue  for  the  term  of  ten  years,  by  the  name  and 
style  of  the  Montana  Bridge  and  Ferry  Company,  and  by  that 
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name  shall  be  capable  of  making  contracts,  of  suing  and  being 
sued,  pleading  and  being  impleaded,  in  matters  whatsoever  in  all 
courts  of  law  and  equity  in  this  Territory,  and  may  hare  a  common 
seal,  which  may  be  altered  at  pleasure. 

Sbo.  2.  That  the  said  company  shall  have  the  exclusive  privi- 
lege, for  the  time  mentioned  in  the  previous  section,  to  construct, 
erect  and  maintain  two  bridges  over  the  stream  or  streams  of  water 
designated  in  section  four,  and  shall  complete  them  as  follows :  the 
ferries  in  nine  months  and  the  bridges  within  eighteen  months  from 
the  passage  of  this  act,  and  if  not,  this  charter  shall  become 
forfeited. 

Sec.  8.  That  said  company  shall  have  the  power  to  make,  and 
afterwards  to  alter,  all  needed  rules  and  regulations  for  the  govern- 
ment of  said  company  or  the  management  of  said  bridges  or  ferries, 
or  either  of  them,  to  be  constructed  by  said  company,  not  conflicting 
with  the  laws  of  this  Territory. 

Sbo.  4.  The  said  company  shall  have  the  power,  for  the  time 
prescribed  in  this  charter,  to  collect  toll  as  hereinafter  mentioned, 
from  all  persons  travelling  upon  or  over  either  of  the  bridges  to  be 
erected  or  built  by  them,  or  ferries  to  be  established  over  the 
stream  of  water  known  as  the  Big  Hole,  at  a  point  between  the 
mouth  of  said  river  and  two  miles  above  the  mouth  of  said  river, 
and  upon  and  over  the  Jefferson  river,  at  a  point  about  fifteen  miles 
below  the  mouth  of  the  Big  Hole  river,  with  wagons,  vehicles  of 
every  sort,  with  horses,  mules,  asses,  cattle,  bogs  and  sheep  Any 
person  who  shall  refuse  to  pay  toll  as  required  by  this  act,  shall 
forfeit  and  pay  the  sum  of  ten  dollars  for  each  refusal,  to  be  recov- 
ered by  an  action  at  law  by  said  corporation. 

Sec.  5.  That  the  said  company  may  erect  and  maintain  a  toll 
gate  upon  each  bridge  or  ferry,  at  which  toll  gate  there  may  be 
collected  for  said  bridges  and  ferrier  the  following  toll,  and  no  more, 
to  wit :  At  the  Big  Hole  crossing  for  each  wagon  with  two  aal* 
mals,  four  dollars;  each  additional  animal  fifty  cents  each;  amimal 
ridden,  one  dollar  and  cents  each ;  each  pack  anhnal^  one  dollar ; 
each  footman,  fifty  cents ;  sheep  and  hogs  each  twenty  cents ;  each 
lpose  animal,  fifty  cents.  At  the'Jefibrson  crossing  for  each  wagon 
with  two  animals,  five  dollar* ;  each  additional  animal,  fifty  cents ; 
each  loose  animal,  fifty  cents;  each  man  on  hone,  mule  or  ass,  one 
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dollar  and  fifty  cents ;  each  pack  animal,  one  dollar  and  fifty  cents ; 
each  footman  fifty  cents ;  sheep  and  hogs  each  twenty  cents. 

Sko.  6.  No  person  or  corporation  shall  be  allowed  to  construct 
or  build  any  bridge  to  the  damage  of  the  corporatoas  mentioned  in 
this  act  within  three  miles  of  said  bridge,  or  either  of  them,  on 
either  side  thereof.  But  this  act  shall  not  be  so  construed  as  to 
prevent  any  farmer  or  ranchman  from  constructing  a  bridge  for  his 
own  convenience,  but  any  person  constructing  any  such  private 
bridge  shall  not  collect  toll 

Sec.  7.  No  section  nor  part  of  this  act  shall  be  so  construed  as 
to  prohibit  the  county  commissioners  from  exercising  the  same  au- 
thority over  said  bridges  or  ferries  as  they  are  authorized  to  exercise 
over  other  licensed  bridges  and  ferries,  and  they  may,  after  the  ex- 
piration of  two  years  from  the  passage  of  this  act,  upon  the  petition 
of  fifty  bona  fide  citizens  of  the  county  in  which  said  bridges  or 
ferries  are  located,  alter  and  fix  the  rates  of  toll.  Nothing  in  this 
act  shall  be  so  construed  as  to  interfere  with  the  prior  rights  of  any 
other  person  or  persons,  corporation  or  corporations. 

Sec.  8.  This  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 


AN  ACT  to  secure  to  Thomas  D.  Pitt  certain  privileges. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  Thomas  D.  Pitt  is  hereby  authorized  to  use  as  his 
brand  or  mark,  the  number  eighty-four,  and  shall  have  the  exclu- 
sive privilege  of  using  such  brand  or  mark  on  all  his  property, 
horses,  mules,  cattle,  hogs,  sheep,  and  all  personal  property  of 
every  description  or  species ;  and  all  other  persons  than  the  said 
Thomas  D.  Pitt,  are  hereby  forbidden  to  use  such  brand  or  mark  as 
a  descriptive  mark  of  his  or  her  property. 

Sec.  2.    This  act  shall  be  in  force  from  and  after  its  passage. 

[Approved  January  98, 1865.] 
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AN  ACT  to  incorporate  the  Willow  Creek  Town  Cempany. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  John  Slack,  H.  M.  Gone,  E.  B.  Johnson,  Wil- 
liam Chnma8ero,  N.  P.  Langford,  and  their  associates  and  success- 
ors, are  hereby  created  a  body  politic  and  corporate,  by  the  name 
and  style  of  the  "Willow  Greek  Town  Company,"  and  by  that 
name  may  sue  and  be  sued,  plead  and  be  impleaded  in  all  courts  of 
law  and  equity ;  may  have  a  common  seal  which  they  may  use  and 
alter  at  pleasure,  and  may  make  such  rules  and  regulations,  and 
appoint  such  officers  for  the  management  of  its  affairs,  as  said  com- 
pany may  deem  necessary. 

Sec.  2.  Said  company  shall  have  power  to  manage  and  control 
the  following  tract  of  land,  viz :  Commencing  at  a  stake  set  at  the 
southeast  corner  of  H.  M.  Cone's  farm,  on  Willow  Creek,  in  Mes- 
soula  County,  running  thence  east  three  hundred  and  twenty  rods ; 
thence  north  three  hundred  and  twenty  rods ;  thence  west  three 
hundred  and  twenty  rods ;  thence  south  to  the  place  of  beginning, 
which  they  may  lay  off  into  lots,  blocks  or  squares  for  the  town  of 
Willow  Creek,  and  to  sell,  improve  and  convey  the  lots,  or  any 
property,  or  any  part  of  said  tract. 

Sec.  3.  Said  company  shall  have  the  power  to  make  additions 
to  said  town  as  they  may  deem  consistent,  not  intruding  or  infring- 
ing on  the  rights  or  prior  possession  of  any  occupant. 

Sec.  4.  Said  company  shall  have  the  right  to  convey  the  water 
of  Gurd's  Creek  and  Willow  Creek  from  some  feasible  point  on  the 
above  tract,  into,  upon  and  through  the  same  for  the  use  of  the 
inhabitants  thereof,  but  no  charge  shall  be  made  for  the  use  of  said 
water. 

Sec.  5.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  January  28, 1865.1 


TERRITORY  OP  MONTANA.  617 


AN  ACT  to  incorporate  the  Ashland  Gold  and  Silver  Mining  Company. 

Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sec.  1.  That  for  the  purpose  of  developing  the  gold,  silver,  and 
other  mineral  resources  of  the  country,  and  encouraging  the  pros- 
pecting and  mining  interests  of  the  Territory  of  Montana,  William 
Y.  Lovell,  Miles  Bullard,  John  E.  Horning,  William  Johnson, 
A.  B.  Noteweir,  Isaac  N.  Fields  of  Virginia  City,  and  John  S. 
White,  H.  8.  McOsken,  and  John  Smith,  of  Silver  Bow,  Deer 
Lodge  county,  all  of  this  Territory,  and  such  persons  as  may  here- 
after become  associated  with  them,  be,  and  they  are  hereby,  consti- 
tuted a  body  politic  and  corporate,  by  the  name  and  style  of  the 
Ashland  Qold  and  Silver  Mining  Company,  for  the  term  of  twenty- 
five  years,  and  by  and  under  such  corporate  name  may  make  con- 
tracts and  be  contracted  with,  sue  and  be  sued,  plead  and  be  im- 
pleaded, in  all  courts  of  law  or  equity  in  this  Territory,  and  may. 
have  and  use  a  common  seal,  and  alter  the  same  at  pleasure. 

Sec.  2.     Any  five  of  the  corporators  named  in  this  act  may  pro* 
ceed  to  open  books  for  the  subscription  to  the  capital  stock  of  said- 
company,  after  giving  ten  days  notice  thereof  by  posting  three  writ- 
ten or  printed  notices  of  the  time  and  place  of  the  same  in  three- 
public  places  in  the  city  of  Virginia,  in  this  Territory.     When  the 
amount  of  stock  subscribed  shall  be  ten  thousand  dollars  they  may. 
proceed  to  organize  under  this  act;  and  there  shall  be  elected  from, 
the  stockholders  of  said  corporation  five  directors,  who  may  serve 
for  one  year,  or  until  their  successors  are  elected ;  and  from  said 
directors  there  shall  be  elected  a  president,  and  also  there  shall  be  - 
elected  a  secretary  and  treasurer,  which  may  be  united  in  one  per-, 
son  if  necessary. 

I  Sec.  3.  The  capital  stock  of  said  company  shall  be  fifty,  thous- 
and dollars,  with  the  right  and  power  to  be  increased  from  time  to 
time  to  one  million  dollars,  to  be  represented  by  certificates  of  stock 
in  sums  of  fifty  dollars  for  each  share  paid  in.  Said  stock  shall  be 
deemed  personal  property,  and  transferable  by  endorsement  or  on 
the  books  of  said  company.  The  said  company  shall  have  power  to 
78 
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establish  an  office  in  the  city  of  Virginia,  in  this  Territory,  and  in 
the  cities  of  New  York  and  San  Francisco  for  the  transaction  of 
their  business  if  deemed  necessary.  The  stockholders  shall  be 
liable  only  to  the  amount  of  stock  severally  held  by  them  in  said 
company. 

Sec.  4.  The  board  of  directors  of  said  corporation  may  pass 
such  by-laws,  rules,  and  regulations  for  their  government  as  they 
may  deem  expedient,  not  inconsistent  with  the  laws  of  the  United 
States  or  the  laws  of  this  Territory,  and  may  alter  or  amend  the 
same  at  any  regular  meeting  of  the  board  of  directors. 

Sbo.  5.  The  said  Ashland  Gold  and  Silver  Mining  Company 
may  prospect  for,  and  shall  have  power  in  the  name  of  said  cor- 
poration to  pre-empt  lode  or  lead  claims  of  whatever  kind,  nature, 
or  description,  not  exceeding  the  number  now  limited,  or  may  here- 
after be  limited  by  law,  which  said  lode  or  lead  claims  shall  be  the 
joint  property  of  the  several  stockholders  of  said  corporation,  with 
the  power  to  acquire  and  hold  by  purchase  or  otherwise  any  lode  or 
lead  claims,  real  estate,  and  other  property  of  whatever  description 
for  the  purpose  of  carrying  on  the  business  of  mining,  crushing, 
smelting,  or  otherwise  extracting  or  separating  minerals  of  what- 
ever sort,  kind,  or  description  from  the  ore,  quartz,  or  rock,  or 
formation  of  any  kind,  either  by  water  power  or  steam  power,  and 
for  the  purpose  of  mining  may  make  or  construct  railroads,  drive 
tunnels,  sink  shafts,  and  all  other  matters  and  things  necessary  and 
requisite  to  be  done  for  mining  either  by  arastras,  furnaces,  or 
quarts  mills,  with  the  necessary  machinery  belonging  or  attached 
thereto. 

Sec.  6  The  said  company  is  authorized  to  sell,  convey,  or  dis- 
pose of  any  of  their  property  in  the  manner  they  may  prescribe  by 
the  by-laws,  rules,  and  regulations  they  may  make  for  their  gov- 
ernment, a  copy  of  said  by-laws,  rules,  or  regulations  being  signed 
by  the  president  of  said  board  and  certified  to  by  the  secretary  of 
said  corporation  and  recorded  in  the  office  of  the  recorder  of  deeds 
of  the  county  in  which  said  real  estate,  lotfe  or  lead  claim  or  claims, 
or  other  property,  may  be  located. 

Sec.  7.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

L  Approved  January  31,  1869.] 
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AN  ACT  to  incorporate  the  Rams  Horn  Toll  Road  Company. 

Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

Sbo.  1.  That  John  E.  Ryan,  Thomas  Geyarmon,  Abe  Riddle, 
their  associates  and  successors,  are  hereby  constituted  a  body  pol- 
itic and  corporate,  under  the  name  and  style  of  the  Rams  Horn 
Toll  Road  Company,  and  by  such  name  may  sue  and  be  sued,  plead 
and  be  impleaded,  in  any  of  the  courts  of  law  and  equity  in  this 
Territory. 

Sec.  2.  The  said  company  shall  have  full  and  ample  power  to 
open  and  build  a  toll  road  from  the  saw  mill  on  Rams  Horn  Gulch 
to  the  ranche  known  as  the  Daly  Ranobe  on  the  Stinkingwater 
River,  said  road  to  follow  down  the  line  of  said  Rams  Horn  stream 
to  the  mouth  of  the  canon  thereof. 

Sec.  3.  Said  company  shall  have  the  exclusive  right  to  open 
and  maintain  a  toll  road  between  the  points  heretofore  mentioned 
within  the  space  of  two  miles  on  each  side  of  the  road  they  may 
build  for  the  term  of  ten  years* 

Sec.  4.  Said  company  shall  be  required  to  open  said  road 
within  eighteen  months  after  the  passage  of  this  act. 

Sec.  5.  When  said  road  is  made  practicable  for  wagons  and 
teams  to  pass,  the  said  company  shall  have  the  right  to  levy  and 
collect  toll  on  each  wagon  and  each  herd  of  stock  as  follows,  to  wit : 
For  each  wagon  and  team  of  two  horses,  or  one  yoke  of  cattle,  one 
dollar ;  for  each  wagon  and  team  of  four  head  of  mules,  horses,  or 
cattle,  two  dollars ;  for  each  wagon  and  team  of  six  head  of  mules, 
horses,  or  cattle,  three  dollars ;  for  each  additional  yoke  of  cattle, 
fifty  cents;  man  and  horse,  twenty-five  cents;  each  head  of  loose 
stock,  twenty  cents ;  and  in  the  event  of  any  parties  passing  over 
said  road  and  refusing  to  pay  legal  tolls  thereon,  said  company,  or 
their  agent,  shall  have  the  power  to  detain  the  wagons  or  stock  or 
both  on  which  toll  has  been  refused  until  the  same  has  been  fully 
paid. 

Sec.  6.  The  capital  stock  of  said  company  shall  be  ten  thous- 
and dollars,  divided  into  shares  of  one  hundred  dollars  eaoh. 
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Sec.  T.  Said  company  shall  enjoy  the  rights  and  privileges 
above  granted  for  a  term  or  period  of  ten  years  from  the  passage  of 
this  act. 

Sec.  8.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  approval  by  the  governor. 

[Approved  February  1, 1865.] 


AN  ACT  to  incorporate  the  Historical  Society  of  Montana. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Seo.  1.  That  in  order  to  collect  and  arrange  facts  in  regard  to 
the  early  history  of  this  Territory,  the  discovery  of  its  mines,  in- 
cidents of  the  fur  trade,  Ac,  Ac.,  H.  L.  Hoemer,  C.  P.  Higgins, 
John  Owens,  James  Stewart,  W.  F.  Sanders,  Malcolm  Clark, 
F.  M.  Thompson,  William  Graham,  Granville  Stewart,  W.  W.  De 
Lacy,  G.  E.  Irwin,  and  Charles  S.  Bagg,  their  associates  and  suc- 
cessors, are  hereby  made  and  constituted  a  body  politic,  under  the 
name  and  style  of  the  Historical  Society  of  Montana. 

Sec.  2.  Said  corporation  may  have  and  use  a  common  seal,  and 
alter  the  same  at  pleasure,  shall  have  power  in  its  corporate  name 
to  sue  and  be  sued,  to  contract  and  be  contracted  with,  plead  and 
be  impleaded,  in  any  of  the  courts  of  law  and  equity  in  this  Ter- 
ritory, and  own  such  real  estate  as  may  be  necessary  for  the  trans- 
action of  their  business. 

Sec.  8.  The  persons  herein  named,  or  a  majority  of  them,  shall 
meet  at  such  time  and  place  as  may  be  designated  by  a  call  signed 
by  at  least  three  of  the  persons  named  in  this  act,  to  be  published 
in  some  newspaper  in  this  Territory,  and  choose  a  president,  secre- 
tary, treasurer,  historian,  and  a  board  of  five  trustees,  which  offi- 
cers shall  continue  in  offioe  one  year,  or  until  others  are  chosen  in 
their  places. 

Sec.  4.  The  board  of  directors,  or  a  quorum  thereof,  shall  have 
power  to  form  such  by-laws  and  ordinances  as  shall  from  time  to 
time  seem  to  them  needful  and  proper,  and  to  alter  and  amend  the 
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same  at  their  pleasure  in  accordance  with  the  Constitution  of  the 
United  States  and  the  laws  of  this  Territory. 

Sec.  5.    This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

L Approved  February  2,  1865.] 


AN  ACT  to  authorize  John  B.  Lott  and  M.  H.  Lott  to  use  the  water  of 
Wisconsin  Gulch  for  Irrigating  and  Milling  purposes. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sbc.  1.  That  John  S.  Lott  and  M.  H.  Lott,  their  heirs  and 
assigns,  be,  and  they  are  hereby,  authorised  to  use  the  waters  of 
Wisconsin  Qulch  for  the  purposes  of  irrigation  and  milling,  com- 
mencing at  a  point  one  mile  above  its  confluence  with  the  Beaver 
Head  River  in  Montana  Territory. 

Sbc.  2.  That  they  shall  have  all  the  rights  and  privileges 
necessary,  either  by  dam  or  ditfh,  to  divert  and  use  the  waters 
above  mentioned  from  said  Wisconsin  Gulch,  taking  the  same  over 
any  lands  necessary,  with  the  right  of  way  through  the  same,  com- 
mencing at  a  point  one  mile  above  on  said  stream,  thence  down  to 
its  mouth  or  confluence  with  the  Beaver  Head  River. 

Sec.  3.  That  in  case  John  S.  Lott  and  M.  H.  Lott  neglect  to 
use  said  water  as  specified  for  the  space  of  one  year  the  right  and 
privileges  hereby  granted  shall  be  forfeited. 

Sbc.  4.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  February  3,  1865.] 
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AN  ACT  to  iaeoraorato  the  Yellow  Stone  Anthracite  and  BttonnnoiiB  Coal  Com- 

pany. 


Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  Wm.  G.  Hollins,  Wm.  M.  Bowers,  E.  H.  Kim- 
ball,  John  B.  Green,  Daniel  Williams.  Daniel  Lanigan,  A.  S.  Pot- 
ter, Wm.  Ghumasero  and  Chas.  S.  Bagg,  and  their  associates,  suc- 
cessors and  assigns,  be  and  they  are  hereby  created  a  body  politic 
and  corporate  under  the  name  and  style  of  the  Yellow  Stone  An- 
thracite and  Bituminous  Goal  Company,  and  by  that  name  may  sue 
and  be  sued,  plead  and  be  impleaded,  in  all  courts  of  this  Territory, 
and  shall  have  perpetual  succession  and  use  a  common  seal,  which 
may  be  altered  at  pleasure  by  said  company ;  said  oompany  shall 
be  oalled  the  Yellow  Stone  Anthracite  and  Bituminous  Goal  Com- 
pany;  and  in  their  corporate  name  may  purchase,  use,  hold  and 
convey  property  real,  personal  and  mixed ;  may  make  all  neoessary 
contracts  and  may  locate  and  hold  as  their  own  property,  subject  to 
the  laws  of  congress,  fourteen  hundred  and  forty  acres  of  land,  be- 
ing one  hundred  and  sixty  acres  for  each  corporator  of  said  com- 
pany, which  amount  may  be  at  any  time  hereafter  increased  by 
pre-emption,  purchase  or  otherwise ;  such  pre-emption,  when  made, 
shall  be  recorded  in  the  recorder's  office  of  the  county  in  which 
such  land  is  located. 

Sec.  2.  Said  company  may  make  all  contracts  necessary  with 
rules  and  by-laws  for  carrying  on  the  business  of  the  company  and 
do  all  other  acts  and  things  necessary  or  expedient  to  that  end. 

Sec.  3.  The  land  located  by  said  company  shall  be  on  the  Yel- 
low Stone  river,  at  or  near  the  Red  Streak  Mountains,  between  the 
second  or  third  canons,  about  twenty-five  miles  above  Yellow  Stone 
City,  or  Emigrant  Gulch. 

Sec.  4.  The  capital  stock  of  said  company  shall  be  three  hun- 
dred thousand  dollars,  which  may  be  divided  into  shares  of  one 
hundred  dollars  each,  and  which  shall  be  transferable  on  the  books 
of  said  company,  in  such  manner  as  shall  be  ordained  by  the  by- 
laws of  said  company. 
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Seo.  5.  The  said  company  shall  have  all  the  rights  and  privi- 
leges necessarily  possessed  by  incorporations  of  the  same  character, 
and  shall  have  the  right  to  build  any  wagon  or  railroad  from  their 
said  coal  mining  lands  to  any  place  they  may  deem  necessary  for 
the  purposes  of  their  business. 

Sec.  6.  There  shall  be  an  annual  meeting  of  the  stockholders, 
hold  at  such  place  and  at  such  time  as  shall  be  designated  by  the 
by-laws,  at  which  time  there  shall  be  elected  a  board  of  five  direc- 
tors, who  shall  hold  their  offices  until  their  successors  shall  be 
elected  and  qualified.  At  such  meeting  each  share  of  stock  shall  be 
entitled  to  one  vote,  which  may  be  cast  by  proxy,  in  writing,  and 
at  any  meeting  of  the  stockholdere  such  business  may  be  transacted 
as  may  be  necessary ;  said  stockholders  may  at  any  time  alter  and 
amend  any  rules  or  by-laws  not  inconsistent  with  public  law. 

Sec.  7.  The  first  officers  of  the  company  shall  be  chosen  by  the 
incorporators  above  named,  and  said  directors  when  chosen  shall 
have  power  to  elect  one  of  their  number  president,  and  also  to  elect 
a  secretary  and  treasurer,  who  shall  hold  their  offices  until  their 
successors  are  elected  and  qualified. 

Sec.  8.  The  directors  shall  have  power  to  appoint  such  officers, 
agents,  and  servants  as  may  be  necessary  to  carry  on  their  business, 
and  fix  their  compensation. 

Seo.  9.  At  least  twenty  days  notice  of  any  meeting  of  the 
stockholders  shall  be  given  by  advertisement  in  some  newspaper  of 
general  circulation  in  this  Territory,  and  no  person  shall  be  a  direc- 
tor of  said  company  after  ceasing  to  be  a  stockholder,  and  vacancies 
in  the  board  of  directors  may  be  filled  by  the  remaining  directors. 

Sec.  10.  The  stockholders  shall  severally  be  liable  only  to  the 
amount  of  stock  held  by  them. 

Sec.  11.  For  the  purpose  of  raising  funds  from  time  to  time 
for  the  more  effectual  transaction  of  their  business,  the  company 
may  issue  their  notes  or  bonds  in  such  sum  or  sums  as  may  be 
necessary,  not  to  exceed  at  any  time  their  authorized  capital,  at 
rates  of  interest  as  may  be  agreed  upon,  and  payable  at  such  time 
or  times  and  place  or  places  as  they  may  designate,  and  may  secure 
the  payment  of  such  note  or  notes,  bond  or  bonds,  by  mortgage  of 
their  property  or  franchises,  to  be  created  for  and  executed  by  said 
company,  and  may  make  such  bonds  convertible  into  stocks  of  said 
company. 
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Sec.  12.    This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  approval  by  the  governor. 

[ApproYed  February  i,  1865.] 


AN  ACT  to  incorporate  the  Deer  Lodge  Valley  Mining  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  James  G.  Brown,  A.  F.  Graeter,  William  L. 
McMath,  Stebbins  Shepard.  E.  P.  Lewis  and  John  B.  Lane,  their 
associates,  successors  and  assigns,  be  and  they  are  hereby  incorpo- 
rated as  a  body  corporate  and  politic,  to  continue  for  the  term  of 
fifteen  yean,  by  the  name  and  style  of  Deer  Lodge  Valley  Mining 
Company,  and  by  that  name  and  style  shall  be  capable  of  making 
contracts,  of  suing  and  being  sued,  impleading  and  being  impleaded 
in  all  matters  whatever,  in  all  courts  of  law  or  equity  in  this  Ter- 
ritory, and  may  have  and  use  a  common  seal,  which  may  be  altered 
at  pleasure,  and  that  they  may  be  capable  in  law  of  acquiring  and 
conveying  property,  both  personal,  real  and  mixed,  and  shall  have 
and  hold  peaceable  possession  of  any  mining  claim  or  claims,  of 
whatever  nature  or  description  they  may  acquire  under  the  pro- 
visions of  this  act,  subject  to  the  laws  of  the  United  States  and  the 
laws  of  this  Territory. 

Sec.  2.  This  corporation  shall  have  power  to  make  contracts  of 
all  kinds  and  to  establish  by-laws,  rules  and  regulations  for  the 
government  of  the  corporation,  not  inconsistent  with  the  Constitu- 
tion of  the  United  States  and  the  laws  of  this  Territory,  and  may 
alter  or  amend  the  same  when  deemed  expedient. 

Sec.  3.  Said  company  shall  own  and  be  entitled  to  all  gold  or 
silver  lodes,  leads  or  ledges,  or  other  mineral  which  they  may  dis- 
cover, excavate  or  purchase,  so  as  not  to  interfere  with  any  prior 
right  to  any  lode  or  claims  previously  owned  or  possessed  by  any 
other  person  or  persons  or  company,  not  conflicting  with  the  laws 
of  this  Territory. 

Sec.  4.  The  capital  stock  of  said  company  shall  be  two  hun- 
dred thousand  dollars,  which  may  be  increased  from  time  to  time, 
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to  a  sum  not  exceeding  the  sum  of  two  millions  of  dollars,  to  be 
represented  by  certificates  in  sums  of  one  hundred  dollars  for  each 
share  paid  in.  Said  stock  shall  be  deemed  personal  property,  and 
transferable  by  endorsement,  or  on  the  books  of  said  company. 
The  said  company  shall  have  power  to  establish  an  office  at  Silver 
Bow  City  in  this  Territory,  and  also  an  office  in  the  city  of  New 
York,  if  deemed  proper.  The  stockholders  shall  be  liable  only  to 
the  amount  of  stock  severally  held  by  them  in  said  company. 

Ssc.  5.  Any  three  of  the  corporators  named  in  this  act,  may 
proceed  to  open  books  for  the  subscription  to  the  capital  stock  of 
said  company,  after  giving  twenty  days  notice  thereof  by  publica- 
tion in  some  newspaper  published  in  this  Territory,  and  if  there  is 
no  newspaper  published  in  this  Territory,  then  by  giving  twenty 
days  notice  of  the  time  and  place,  by  posting  three  written  or 
printed  notices  of  the  same  in  three  public  places  in  Silver  Bow 
City  in  this  Territory.  When  an  amount  of  stock  is  subscribed  of 
fifty  thousand  dollars,  they  may  proceed  to  organize  under  this  act, 
and  there  shall  be  elected  from  the  stockholders  of  said  corporation 
five  directors,  who  may  serve  for  one  year,  or  for  such  time  as  may 
be  prescribed  in  the  by-laws  of  said  company,  and  from  the  said 
directors  a  president  for  said  company  shall  be  chosen,  and  also 
there  shall  be  chosen  from  the  directors  or  stockholders  a  secretary 
and  treasurer,  who  shall  serve  for  such  time  as  may  be  designated 
in  the  by-laws  of  said  company.  But  nothing  in  this  act  shall  be 
so  construed  as  to  prevent  one  person  from  holding  both  of  said 
offices,  if  deemed  advisable. 

Sec  6.  The  said  corporation  is  hereby  authorized  to  sell,  con- 
vey, or  otherwise  dispose  of  any  of  their  property,  real,  personal  or 
mixed,  or  claims  of  whatever  description,  in  the  manner  that  may 
be  prescribed  in  the  by-laws,  rules  or  regulations,  being  signed  by 
the  president  of  the  board  of  this  corporation,  and  attested  to  by  the 
secretary  of  said  corporation,  and  recorded  in  the  office  of  the  re- 
corder of  deeds  of  the  county  in  which  said  property,  claim  or 
claims  may  be  located. 

Sec.  7.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  February  2,  1865.] 
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AN  ACT  to  incorporate  the  Prickly  Pear.  Deer  Lodge  and  SilTer  Bow  Wagon  Road 

Coapaey. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  F.  H.  Angevine,  M.  A*  Moore,  John  A.  John- 
ston and  James  B.  Molone,  are  hereby  created  a  body  corporate 
and  politic  with  the  ordainary  powers  and  liabilities  of  such  incor- 
porations, to  be  known  as  the  Prickly  Pear  Deer  Lodge  and  Silver 
Bow  Wagon  Road  Company,  and  by  that  name  and  style  may  sue 
and  be  sued,  plead  and  be  impleaded,  in  all  courts  of  law  or  equity 
in  this  Territory,  may  have  and  use  a  common  seal  and  do  all  acts 
necessary  for  the  transaction  of  their  corporate  business. 

Sec.  2.  Said  company  shall  have  the  right  and  exclusive  priv- 
ilege of  building  and  constructing  a  wagon  road,  commencing  at  the 
crossing  of  the  Boulder  creek  in  Jefferson  county,  Montana  Terri- 
tory, at  or  near  Walls  Ranche,  thence  up  the  said  creek  on  the 
moat  practicable  route  on  either  side  of  said  Boulder  creek  to  a 
point  opposite  the  head  of.  a  tributary  of  what  is  known  as  the  Cot* 
tonwood  creek  in  Deer  Lodge  Valley,  then  to  cross  the  divide, 
with  one  branch  of  said  road  on  to  the  head  waters  of  said  Cotton- 
wood creek,  thence  down  said  stream  to  Cottonwood  Town;  the 
other  branch  of  said  road  to  continue  up  the  said  Boulder  creek  to 
the  head  waters  thereof,  thence  across  the  divide  on  to  the  head 
waters  of  the  Silver  Bow  creek,  thence  down  said  stream  to  Silver 
Bow  Town. 

Sec.  3.  Said  company  shall  be  allowed  the  term  of  one  year 
and  a  half  from  the  date  of  the  passage  of  this  charter  in  which  to 
construct  and  complete  said  road,  and  shall  enjoy  the  rights  and 
privileges  herein  granted  for  the  term  and  period  of  ten  years  from 
the  date  of  the  passage  of  this  act. 

Sec.  4.  Said  company  shall  at  all  times  keep  and  maintain  said 
road  in  a  state  of  good  repair  and  condition  for  travel. 

Sec.  5.  Said  company  shall  have  the  right  and  exclusive  privi- 
lege of  erecting  and  maintaining  a  toll  gate  at  the  junction  of  the 
branches  of  said  road  at  which  they  may  take  and  collect  the  fol- 
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lowing  rates  of  toll :  For  each  wagon  drawn  by  one  span  or  yoke 
of  animals,  fifty  cents;  for  each  horseman  fifty  cents;  for  all  loose 
stock  per  head  twenty-five  cents.  Bat  at  any  time  after  two  years 
from  the  date  of  the  construction  of  ©aid  road  the  county  commis-  " 
Bioners  in  the  county  through  which  said  road  runs,  may  upon  the 
petition  and  request  of  fifty  citiaens  of  this  Territory,  establish  such 
rates  of  toll  for  said  road  as  to  them  may  seem  right  and  just. 

Sec.  6.  If  at  any  time  said  road  should  become  impaired  or 
unsafe  for  all  kinds  of  travel,  said  company  shall  suspend  the  taking 
or  collecting  of  toll  until  said  road  shall  be  put  in  a  good,  safe  and 
proper  condition  for  travel. 

Sec.  7.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  approval  by  the  governor. 

[Approved  Febraftty  2, 18S&] 


AN  ACT  to  incorporate  the  Alki  Town  Company 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  L.  B.  Maillet,  H.  A.  Milot,  T.  L.  Hains  and 
others,  who  are  or  may  be  associated  with  them  and  their  suc- 
cessors, heirs  and  assigns,  are  hereby  incorporated  a  body  politic 
and  corporate,  by  the  name  and  style  of  the  Alki  Town  Company, 
and  by  that  name  shall  be  capable  of  suing  and  being  sued,  im- 
pleading and  being  impleaded,  defending  and  being  defended  in  all 
courts  of  law  and  equity  in  this  Territory,  having  jurisdiction  in 
such  cases.  Said  company  is  authorized  to  have  and  use  a  common 
seal,  to  alter  the  same  at  pleasure,  and  to  make  such  rules  and  reg- 
ulations not  incompatible  with  the  laws  of  the  United  States  or  any 
of  the  acts  of  the  Legislative  Assembly  of  this  Territory,  and  may 
appoint  such  officers  for  the  management  of  its  affairs  as  the  com- 
pany deem  necessary. 

Sec.  2.  The  said  corporation  shall  have  power  to  bold,  manage 
and  control  three  hundred  and  twenty  acres  of  land  now  owned  and 
occupied  by  them  at  or  near  where  the  Virginia  City  and  Deer 
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Lodge  Road  crosses  the  Little  Deer  Lodge  Creek,  and  to  sell  and 
improve  or  convey  the  lots  or  any  property  or  any  part  of  said  tract 
of  land. 

Sec.  8.  The  said  company  shall  have  power  to  make  additions 
to  the  said  town  tract  as  they  may  deem  consistent,  not  intruding 
or  infringing  on  the  rights  or  possessions  of  any  other  person  or 
persons. 

Sec.  4.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  February  2, 1865.] 


AN  ACT  to  incorporate  the  Eureka  Gold  and  Silver  Mining  Company. 


Be  it  enacted  by  the  Legislative  Assembly  of  the    Territory 

of  Montana: 

Skc.  1.  That  Samuel  McLean,  Walter  C.  Hopkins,  Gabriel 
Morris,  George  Brown,  William  H.  Miller,  Ashael  K.  Eaton  and 
William  Beeken,  their  successors,  associates  and  assigns,  be,  and 
they  are  hereby  constituted  a  body  politic  and  corporate,  under  the 
name  and  style  of  the  Eureka  Gold  and  Silver  Mining  Company, 
for  the  term  of  ten  years ;  and  by  and  under  such  corporate  name 
may  make  contracts  and  be  contracted  with,  plead  and  be  impleaded 
with,  in  all  courts  of  law  and  equity  in  this  Territory,  and  may 
have  and  use  a  common  seal  and  alter  the  same  at  pleasure. 

Sec.  2.  Any  five  of  the  corporators  named  in  this  act  may  pro- 
ceed to  open  books  for  the  subscription  to  the  capital  stock  of  said 
company  in  the  city  of  Virginia,  Montana  Territory,  and  also  in  the 
city  of  New  York,  by  giving  three  weeks  notice  of  the  time  and 
place  of  the  same,  in  two  newspapers,  one  of  which  shall  be  pub- 
lished in  the  city  of  Virginia,  and  the  other  in  the  city  of  New 
York.  When  an  amount  of  stock  is  subscribed  of  twenty  thousand 
dollars,  they  may  proceed  to  organize  under  this  act ;  and  there 
shall  be  elected  from  the  stockholders  of  said  corporation,  five 
directors,  who  may  serve  for  one  year,  or  until  their  successors  are 
elected ;  and  from  the  said  directors,  there  shall  be  chosen  a  presi- 
dent, and  also,  there  shall  be  elected,  a  secretary  and  treasurer; 
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bat  the  offices  of  secretary  and  treasurer  may  be  united  in  one  per- 
son if  deemed  necessary. 

Seo.  3.  The  capital  stock  of  said  company  shall  be  fifty  thou- 
sand dollars,  which  may  be  increased  from  time  to  time  to  a  sum 
not  exceeding  one  million  dollars,  to  be  represented  by  certificates 
in  sums  of  fifty  dollars  for  each  share  paid  in.  Said  stock  shall  be 
deemed  personal  property,  and  transferable  by  endorsement,  or  on 
the  books  of  said  company.  The  said  company  shall  have  power  to 
establish  an  office  in  the  town  of  Montana,  Beaver  Head  County, 
•Montana  Territory,  and  in  the  city  of  New  York,  for  the  transac- 
tion of  their  business,  if  deemed  necessary ;  and  the  stockholders 
shall  be  liable  only  to  the  amount  of  stock,  severally  held  by  them, 
in  said  company. 

Sec.  4.  The  board  of  directors  of  said  incorporation  may  pass 
such  by-laws,  rules  and  regulations  for  the  government  of  said  in- 
corporation as  they  may  deem  expedient,  not  inconsistent  with  the 
laws  of  the  United  States  or  of  this  Territory,  and  may  alter  and 
amend  the  same  at  any  regular  meeting  of  said  board. 

Sec.  5.  The  said  incorporation  shall  have  the  power  to  acquire 
by  purchase,  gift  or  grant,  any  lode,  lead  or  ledge  claims,  of  what- 
ever kind,  nature  or  description,  and  any  other  character  of  real 
estate  or  water  claims  or  privileges,  necessary  and  requisite  for  the 
operations  of  said  company ;  which  said  lode,  lead  or  ledge  claims, 
real  estate  or  water  claims  and  privileges,  shall  be  the  joint  prop- 
erty of  the  several  stockholders,  in  proportion  to  the  amount  of  stock 
severally  held  by  them ;  and  further,  shall  have  the  power  of  work- 
ing and  mining  said  lead,  lode,  or  ledge  claims,  and  of  erecting 
machinery,  mills,  and  furnaces  for  the  crushing,  smelting,  or  other- 
wise extracting  or  separating  minerals  of  whatever  kind  or  descrip- 
tion, from  the  ore,  quartz,  or  pyrites ;  and  for  the  purpose  of  min- 
ing, may  make  or  construct  roads,  drive  tunnels,  sink  shafts,  and 
do  and  perform  any  and  all  other  matters  and  things  requisite  and 
necessary  to  be  done  for  mining,  either  by  arastras,  furnaces,  or 
quartz  mills,  with  necessary  machinery  belonging  and  attached 
thereto. 

Sec.  6.  The  said  corporation  is  authorized  to  sell,  convey,  or 
dispose  of  any  of  their  property  in  the  manner  they  may  prescribe 
by  the  by-laws,  rules,  and  regulations  they  may  make  for  their 
government,  a  copy  of  said  by-laws,  rules,  and  regulations  being 
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signed  by  the  presieent  of  said  board,  and  certified  to  by  die  secre- 
tary of  said  corporation,  and  recorded  in  the  office  of  tbe  recorder 
of  deeds  of  the  county  in  which  such  real  estate,  lead,  lode,  or 
ledge  claims,  or  water  claims  and  privileges  may  be  situated  or 
located. 

8bc.  7.    This  act  shall  be  in  force  from  and  after  its  pa—age 
and  approval  by  the  governor. 

£  Approved  February  2, 1966.3 


AN  ACT  to  incorporate  the  Fort  Benton  and  Kootenai  Wagon  Bead  Company. 


Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana : 

Sbc.  1.  That  George  B.  Parker,  A.  J.  Oliver,  John  A.  John- 
son, N.  W.  Burris,  and  E.  P.  Lewis  are  hereby  created  al>ody  cor- 
porate and  politic,  to  be  known  as  tbe  Fort  Benton  and  Kootenai 
Wagon  Road  Company,  and  by  that  name  may  sue  and  be  sued, 
plead  and  be  impleaded,  in  all  courts  of  law  and  equity  in  this  Ter- 
ritory, and  may  have  and  use  a  corporate  seal,  which  may  be 
altered  at  pleasure. 

Sec.  2.  Said  corporation  shall  have  power  to  make  all  needful 
rules  and  regulations  for  the  government  of  said  company. 

Sbc.  3.  Said  company  dhall  have  power  and  the  exclusive  priv- 
ilege to  build,  construct,  and  maintain  a  wagon  road,  which  shall 
extend  from  Fort  Benton,  by  the  most  direct  route,  to  what  is 
known  as  Marias  Pass,  thence  through  said  pass  to  a  point  about 
thirty  miles  above  the  head  of  Flat  Head  Lake,  then  to  intersect 
and  form  a  junction  with  die  Hell  Gate  aad  Kootenai  Wagon  Road. 

Sbc.  4.  The  said  company  shall  have  two  years  in  which  to 
build  and  complete  said  wagon  road,  and  after  completed  shall  at 
all  times  keep  and  maintain  said  road  in  good  repair  for  travel. 

Sbc.  6.  Said  company  may  erect  and  maintain  a  toll  gate  in 
said  Marias  Pass,  at  which  they  may  take  and  collect  the  following 
rates  of  toll :  For  each  wagon  drawn  by  four  animals  or  more, 
eight  dollars ;  for  each  wagon  drawn  by  less  than  four  animals,  five 
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dollars;  for  pack  animals  and  horsemen,  one  dollar  each ;  for  loose 
animals,  horses,  moles,  &c,  fifty  oents- 

Sec.  6.  Said  company  shall  enjoy  the  rights  and  privileges 
above  granted  for  the  term  or  period  of  ten  years  from  the  passage, 
of  this  charter. 

Sec.  7.  The  oottnty  commissioners  of  the  county,  in  which  i  the 
tolls  are  taken  on  said  road  may,  after  the  expiration  of  three  years, 
from,  and  after  the  completion  of  said  road,  amend,  correct,  and. 
alter  the  rates  of  toll  on  said  road  to  such  stuns  as  may  to  them 
seem  right. and  just,  upon  the  petition  of  fifty  citizens  of  this  Ter- 
ritory. 

Sbc.  8.  This  act  shall  take  effect  from  and  after  its  passage  by 
the  legislature. 

[Approved  February  2, 1885.] 


AN  ACT  to  incorporate  the  Montana  Iron  Manufacturing  Company, 


Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana : 

Sec.  1.  That  Augustine  G.  Langford  and  his  associates,  be  and 
are  hereby  constituted  a  body  politic  and  corporate  under  the  name 
and  style  of  the  Montana  Iron  Manufacturing  Company. 

Sec.  2.  The  capital  stock  of  said  company  shall  be  fifty  thou- 
sand dollars,  which  may  be  increased  from  time  to  time,  as  the 
stockholders  may  determine,  and  shall  be  divided  into  shares  of  one 
hundred  dollars  each,  and  shall  be  deemed  personal  property,  and 
shall  be  transferable  only  on  the  books  of  the  company  in  such 
manner  as  the  by-laws  shall  prescribe. 

Sec.  3.  The  said  corporation  shall,  in  their  corporate  capacity, 
be  capable  of  suing  and  being  sued,  impleading  and  being  impleaded, 
answering  and  being  answered,  and  appearing  and  prosecuting  to 
final  judgment  in  all  courts  whatsoever.  They  may  have  and  use  a 
common  seal,  and  alter  the  same  at  pleasure ;  elect  all  necessary 
officers,  fix  their  compensation  and  define  their  duties;  may  ordain 
and  establish  by-laws  for  the  regulation  of  their  affairs,  and  alter 
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and  repeal  the  same,  and  employ  all  such  agents,  mechanics  and 
laborers  as  they  shall  deem  proper. 

Sec.  4.  The  said  corporation  shall  have  the  power  to  contract 
and  be  contracted  with,  to  buy,  sell  and  hold  property,  both  real 
and  personal,  and  may  pre-empt,  under  the  laws  of  Congress,  and 
the  Territory  of  Mdntana,  such  lands  as  they  may  require  to  carry 
on  the  business  of  this  corporation.  They  shall  have  full  power  to 
make  and  execute  under  their  corporate  seal,  bonds,  and  may  secure 
the  same  by  mortgage,  upon  their  property  and  franchises,  and  may 
borrow  money  from  time  to  time  upon  such  bonds,  or  upon  the  notes 
of  the  corporation,  at  such  rates  of  interest  as  may  be  agreed  upon. 

Sec.  5.  The  annual  meeting  of  said  corporation,  and  all  regu- 
lar and  special  meetings  of  the  stockholders,  and  all  elections  of 
officers,  may  be  held  at  such  time  and  place  as  the  by-laws  may 
prescribe. 

Sec.  6.  The  provisions  of  this  act  shall  continue  and  be  in 
force  irrevocably  for  twenty  years. 

Sec.  7.  This  act  shall  be  in  force  from  and  after  the  date  of 
its  approval  by  tho  governor. 

[Approved  February  2, 1865.) 


AN  ACT  to  incorporate  the  Gallatin  Town  Company. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  E.  P.  Lewis,  G.  W.  Stapleton,  B.  B.  Burchet, 
Samuel  McLean,  Edward  House,  Wm.  Tounsley,  Geo.  Willerford, 
Albert  Green,  Philip  Burton,  James  Bouton,  Alfred  Ray,  N.  W. 
Burris,  M.  R.  Burris,  Munroe  Atkinson,  Jerome  S.  Glick,  Frank 

Watkins,  Charles  Davis, Ash,  George  Lenny,  Buzz  Cavin, 

John  Ault,  and  others,  who  are  or  may  be  associated  with  them, 
for  that  purpose,  and  their  successors,  are  hereby  incorporated  a 
body  politic  and  incorporate,  by  the  name  and  style  of  the  Gallatin 
Town  Company,  and  by  that  name  shall  be  capable  of  suing  and 
being  sued,  impleading  and  being  impleaded,  defending  and  being 
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defended,  in  all  courts  of  law  and  equity  in  this  Territory,  having 
jurisdiction  in  such  cases ;  said  company  is  authorised  to  have  and 
use  a  common  seal,  to  alter  the  same  at  pleasure,  and  make  such 
rules  and  regulations  not  incompatible  with  the  laws  of  the  United 
States,  the  organic  act  of  Montana  Territory,  or  any  acts  of  the 
Legislative  Assembly  of  this  Territory,  and  appoint  or  elect  such 
officers  as  the  company  may  deem  necessary. 

Sec  2.  That  the  said  corporation  shall  have  power  to  hold, 
manage  and  control  the  lands  of  Gallatin  Town,  as  platted  and  re- 
corded in  the  claim  club  records  of  Gallatin  county,  by  the  said 
corporation,  E.  P.  Lewis,  B.  B.  Burchet,  Samuel  McLean,  and 
others,  now  owned  and  occupied  by  them  as  said  Gallatin  Town, 
and  to  convey  lots  or  any  property  of  part  of  said  tract,  as  they 
may  see  fit  and  proper. 

Sec.  3.  They  shall  have  the  power  to  make  additions  to  the 
said  town  tract  mentioned  as  they  may  deem  consistent,  and  not 
infringing  on  the  rights  of  any  other  person  or  perjons. 

Sec  4.  This  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

[Approved  February  3,  1865] 


AN  ACT  to  incorporate  the  Bears  Teeth  Wagon  Road  Company. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sbo.  1.  That  C.  F.  Clark,  Jo.  Davidson,  John  Tipley,  John  A* 
Johnson,  George  W.  Stapleton,  their  associates  and  successors,  are 
hereby  constituted  and  declared  a  body  politic  and  corporate  under 
the  name  and  style  of  the  Bears  Teeth  Wagon  Road  Company, 
and  by  that  name  may  sue  and  be  sued,  plead  and  be  impleaded,  and, 
have  common  seal,  make  by-laws  for  the  regulation  and  government 
of  said  company,  which  seal  and  by-laws  may  be  altered  and 
changed  at  pleasure. 

Sic.  2.    That  said  incorporation  is  hereby  authorised  to  establish 
and  maintain  a  toll  road  commencing  at  the  confluence  of  th 
Prickly  Pear  and  Ten  Mile  creeks  in  the  Prickly  Pear  valley,  run 
80 
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ning  thence  northeasterly  to  the  Bean  Teeth  mountain,  theooe 
down  the  Missouri,  forming  a  junction  with  the  government  road  at 
a  point  about  ten  miles  aouth  from  the  Dearbourne  river. 

Sec.  8.  Said  corporation  shall  have  the  exclusive  privilege  for 
the  term  of  ten  years  to  construct  and  maintain  a  toll  road  on  the 
route  designated,  and  to  erect  one  toll  gate  thereon,  and  to  collect 
tolls  at  the  following  rates :  For  each  wagon  and  one  span  of 
horses,  mules  or  oxen,  one  dollar;  for  each  horseman,  fifty  cents ; 
for  each  head  of  loose  stock,  twenty-five  cents :  Provided,  That 
the  county  commissioners  of  the  county  or  counties  through  which 
or  in  which  said  road  is  located,  may  at  any  time  after  the  expira- 
tion of  two  years  from  the  completion  of  said  road,  fix  the  rates 
of  toll  en  said  road. 

Sec.  4  Said  corporation  shall  keep  the  said  road  in  good  re- 
pair from  and  after  the  oommencent  of  the  collection  of  tolls  upon 
the  same. 

Sec.  5.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  February  3, 1865.] 


AN  ACT  to  incorporate  the  Marias  Ferry  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the    Territory 

of  Montana : 

Sec.  1.  That  Walter  M.  Barnum,  F.  W.  Moore,  and  G.  F. 
Okrk,  are  hereby  created  a  body  corporate  and  pobtic  to  be  known 
as  the  Marias  Ferry  Company,  with  the  ordinary  powers  and  liabil- 
ities of  such  corporations,  and  may  sue  and  be  sued,  plead  and  be 
impleaded,  in  all  courts  of  law  in  this  Territory,  and  may  do  all 
acts  necessary  for  the  proper  transaction  of  their  corporate  business. 

Sec  2.  Said  company  shall  have  the  exclusive  right  and  privi- 
lege of  building,  constructing  and  running  a  ferry  boat  across  the 
Missouri  river,  at  or  near  the  mouth  of  the  Marias  river,  or  at  any 
point  within  three  miles  of  the  junction  of  the  said  Marias  river 
with  the  Missouri  river,  and  for  this  purpose  shall  have  the  right  to 
make  and  construct  necessary  roads  or  causeways  on  each  side  of 
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■aid  Missouri  river  for  the  purpose  of  allowing  the  passage  of  wag- 
ons, teams,  &c,  to  and  from  said  ferry  boat. 

Sbc.  3.  Said  oompany  shall  keep  and  maintain  a  good  and  safe 
ferry  boat  at  said  point  and  may  take  and  oollect  for  each  wagon 
drawn  by  two  head  of  stock,  four  dollars,  and  for  each  additional 
span  of  animals,  one  dollar;  for  each  horseman,  one  dollar;  for  all 
kinds  of  loose  stock  per  head,  fifty  cents. 

Sbc.  4.  Said  company  shall  have  the  term  of  one  year  in  which 
to  build  and  construct  said  ferry  boat,  and  shall  enjoy  the  rights 
and  privileges  herein  granted  for  the  space  or  term  of  ten  years. 

Sao.  5.  At  any  time  after  four  years  after  the  passage  of  this 
act  the  oounty  commissioners  of  the  county  in  which  said  ferry  ia 
located  may,  upon  the  request  and  petition  of  fifty  citizens  of  this 
Territory,  alter  the  above  rates  of  toll  and  establish  such  rates  aa 
they  may  think  right  and  just. 

Sbc.  6.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

[Approved  February  2,  1865.1 


AN  ACT  to  incorporate  tbe  Ophir  Town  Company. 


Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana: 

Sac.  1.  That  Franklin  More,  Moses  Clark,  N.  W.  Burris,  B. 
P.  Lewis,  Capt.  F.  Davidson,  James  H.  Kiskadden,  Geo  B.  Par- 
ker, George  Hill,  and  others,  who  may  be  associated  with  them  for 
that  purpose,  and  their  successors,'  are  hereby  constituted  a  body 
politic  and  corporate,  by  the  name  and  style  of  the  Ophir  Town 
Company,  and  by  that  name  may  sue  and  be  sued,  plead  and  be 
impleaded,  in  all  the  courts  of  law  and  equity  in  this  Territory  hav- 
ing jurisdiction  in  such  cases.  Said  company  is  authorized  to  have 
and  use  a  common  seal,  and  to  alter  the,  same  at  pleasure,  and  to 
make  such  rules  and  regulations  for  their  government,  not  incom- 
patible with  the  laws  of  the  United  States,  tbe  Organic  Act  of 
Montana  Territory,  or  any  act  of  the  Legislative  Assembly  of  said 
Territory,  and  to  appoint  or  elect  such  officers  and  agents  for  the 
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management  of  the  business  of  said  company  as  the  stockholders 
may  deem  necessary 

Sec.  2.  That  the  said  company  shall  have  power  to  hold,  manage 
and  control  the  land  now  owned  by  them  as  hereinafter  described, 
to  wit : — Commencing  at  the  month  of  the  Maria's  River,  or  junc- 
tion of  said  river  with  the  Missouri  River;  thence  running  up  and 
along  the  south  bank  of  said  Maria's  River,  to  the  mouth  of  the 
Teton  River ;  thence  south  six  hundred  yards ;  thence  east  to  the 
Missouri  river ;  thence  down  the  bank  of  said  river  to  die  place  of 
beginning,  the  same  containing  three  hundred  and  twenty  acres 
more  or  less ;  said  company  shall  have  power  to  survey  and  erect 
said  tract  of  land  into  a  town  site,  to  be  known  as  Ophir,  and  to 
sell  or  dispose  of  for  the  benefit  of  said  company  any  portion  thereof, 
and  in  such  manner  as  they  may  deem  expedient 

Sec.  3.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage  and  approval  by  the  governor. 

[Approfed  February  2,  1865.] 


AN  ACT  to  incorporate  the  Big  Hole  River  Bridge  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  F.  H.  Burr,  James  M.  Minesurger  and  their 
legal  associates,  successors  and  assigns,  are  hereby  constituted  and 
created  a  body  politic  and  corporate  under  the  name  and  style  of 
the  Big  Hole  River  Bridge  Company,  and  under  that  name  are 
oapable  of  suing  and  being  sued,  impleading  and  being  impleaded, 
in  all  courts  of  law  and  equity,  having  a  competent  jurisdiction  in 
such  cases,  in  the  Territory. 

Sec.  2.  Said  company  are  hereby  authorized  to  maintain  and 
have  the  bridge  across  Big  Hole  River,  that  was  built  by  said  com- 
pany during  the  winter  of  1862  and  1863,  at  a  point  where  the 
road  from  Bannack  City  to  Deer  Lodge  Valley  crosses  said  river, 
and  to  collect  toll  for  crossing  said  bridge  as  follows : — For  each 
wagon  or  vehicle  drawn  by  two  horses,  mules  or  oxen,  one  dollar 
and  fifty  cents;  for  each  additional  pair  of  horses,  mules  or  oxen, 
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fifty  cents;  for  each  man  and  horse  or  mule,  fifty  cents;  for  each 
animal  packed,  fifty  cents ;  for  each  head  of  loose  cattle,  horses, 
males  and  asses,  twenty-five  oents ;  for  each  head  of  sheep  or  hogs, 
ten  cents. 

Sec.  3.  Said  company  is  hereby  authorized  to  maintain  and 
have  said  bridge  for  ten  years,  and  shall  keep  said  bridge  in  good 
order  for  the  use  and  passage  of  wagons  for  that  length  of  time ; 
Provided,  That  nothing  in  this  act  shall  be  so  construed  as  to  pre- 
vent the  county  commissioners  from  regulating  the  rates  of  toll 
across  said  bridge  from  two  years  after  the  passage  of  this  act,  upon 
petition  of  thirty  residents  of  the  county  in  which  said  bridge  is 
located. 

Sec.  4.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  approval  by  the  governor. 

[Approved  February  3,  1865.] 


AN  ACT  to  provide  for  the  compensation  of  B.  B.  Burohett,  for  services  rendered 
the  Territory  of  Montana. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sec.  1.  There  shall  be,  and  is  hereby  appropriated  out  of  the 
territorial  treasury,  the  sum  of  one  hundred  and  eight  dollars,  to 
be  paid  to  B.  B.  Burchet  for  services  rendered  as  judge  of  miner's 
court,  in  and  for  the  district  of  Bannack,  in  the  Territory  of  Mon- 
tana, in  the  trial  of  one  Peter  Horen,  who  was  tried  and  convicted 
at  Bannack  City  on  the  24th  day  of  August,  A.  D.  1868,  for  the 
murder  of  John  Kelley. 

Sec.  2.  The  territorial  auditor  is  hereby  authorized  and  in- 
structed to  draw  his  warrant  on  the  territorial  treasurer  for  the  sum 
named  in  the  first  section  of  this  act,  in  favor  of  B.  B.  Burchet, 
which  shall  be  paid  out  of  any  money  in  the  treasury  not  otherwise 
appropriated 

Sec.  8.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  approval  by  the  governor. 

[Approved  February  6,  1865.] 


638  PRIVATE  AJfD  8PICIAL  LAW*  OF  THE 


AN  ACT  to  incorporate  the  Earek*  Coal  Mining  and  Maau&otnriog  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sbo.  1.  That  A.  Young,  A.  T.  Axe,  Junes  R.  Molone,  and 
their  associate**  are  hereby  incorporated  a  body  politic,  under  the 
name  and  style  of  the  Eureka  Coal  Mining  and  Manufacturing 
Company,  the  capital  stock  of  which  is  one  thousand  dollars,  which 
may  be  increased  from  time  to  time  until  it  reaches  a  sum  not  to 
exceed  fire  hundred  thousand  dollars,  to  be  divided  into  shares  of 
one  hundred  dollars  each,  and  by  the  name  aforesaid  shall  have 
continued  succession,  may  sue  and  be  sued,  plead  and  be  impleaded, 
defend  and  be  defended,  in  all  courts  of  law  and  equity  in  the  Ter- 
ritory, and  may  make  and  use  a  common  seal,  and  alter  the  same 
at  pleasure,  and  shall  be  able  in  law  and  equity  to  make  contracts, 
to  take,  hold,  and  possess,  use  and  enjoy  the  fee  simple,  or  other 
title  in  real  and  personal  property,  as  may  be  necessary  to  prose- 
cute the  business  of  their  association,  and  may  sell  and  dispose  of 
the  same  as  they  may  see  fit ;  may  make  and  execute  by-laws, 
rules,  and  regulations  proper  and  needful  for  carrying  into  effect 
the  provisions  of  this  act,  not  inconsistent  with  public  law,  for  the 
accomplishment  of  its  objects,  which  are  hereby  declared  to  be  the 
discovery,  acquisition,  and  working  of  coal  beds  or  mines,  fire-clay 
or  porcelain-clay  beds,  and  oil  springs. 

Skc.  2.  The  said  corporation  shall  have  the  right  and  power  to 
use  all  the  water  power  and  privilege  necessary  or  needful  for  their 
mining  and  manufacturing  purposes,  to  build  dams,  erect  machinery, 
and  run  ditches  whenever  and  wherever  the  same  does  not  interfere 
with  prior  rights  of  other  parties,  also  to  build  such  railroads  and 
wagon  roads  as  may  be  necessary  to  bring  said  coal  or  manufac- 
tured articles  to  market,  and  the  right  of  way  for  such  purpose  is 
hereby  granted  to  said  incorporation,  not  to  infringe  upon  prior 
rights. 

Skc.  3.  A  majority  of  the  abovenamed  incorporators  shall  con- 
stitute the  first  board  of  directors  under  this  act,  and  they  shall 
hold  their  offices  until  their  successors  are  elected  and  qualified. 
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They  shall  meet  at  such  time  and  plaoe  as  maj  be  designated  by  a 
majority  thereof.  The  said  directors  shall  at  their  first  meeting 
elect  one  of  their  number  as  president  of  said  company,  and  said 
directors  shall  conduct  and  manage  the  affairs  of  said  company. 

Sec.  4.  The  annul  meeting  of  the  stockholders  of  said  com- 
pany shall  be  held  on  the  first  Monday  of  May  of  each  year.  The 
said  stockholders  at  such  meeting  shall  have  power  to  make,  alter, 
and  amend,  or  repeal,  by  a  majority  of  votes  given,  any  or  all  such 
by-laws,  rales,  orders,  or  regulations,  and  do  and  perform  any  otfcer 
act  authorised  by  this  act. 

Sec.  5.  The  directors  shall  appoint  such  officers,  agents,  and 
servants  as  may  be  necessary,  and  fix  their  salaries,  shall  keep  a 
journal  of  their  proceedings,  shall  cause  correct  books  and  accounts 
to  be  kept,  determine  by  their  by-laws  what  number  of  directors 
shall  constitute  a  quorum  lor  the  transaction  of  business,  and  ap- 
point to  and  fill  all  vacancies  that  may  occur  in  any  office  created 
by  the  said  company. 

Sec.  6.  For  the  purpose  of  raising  funds  from  time  to  time  for 
the  more  effectual  establishment  and  operation  of  the  business  of 
the  said  company,  the  company  may  issue  their  bonds  in  such  sums 
as  they  may  deem  proper,  not  to  exceed  at  any  time  their  author- 
ized capital,  at  rates  of  interest  not  exceeding  fifteen  per  oent.  per 
annum,  payable  semi-annually,  and  the  principal  of  said  bonds 
payable  at  such  time  and  plaoe  as  they  may  designate,  and  may 
secure  the  payment  of  said  bonds  by  mortgage  on  their  property, 
and  franchises  to  be  executed  by  said  company,  and  may  make  such 
bonds  convertible  into  stock  of  said  company. 

Sec.  7.  When  said  company,  either  by  themselves  or  their 
agents,  shall  disoover  a  coal  or  clay  bed  or  vein,  they  shall  file  a 
certificate  of  the  same  in  the  recorder's  office  of  the  county  where 
such  discovery  may  be  made  or  located,  and  the  said  company,  by 
its  incorporate  name,  shall  be  entitled  to  take  up,  locate,  or  pre* 
empt,  six  hundred  and  forty  acres  of  land  on  which  said  coal  or 
clay  bed  shall  be  situated :  Provukd,  That  nothing  in  this  act 
shall  be  so  construed  as  to  enable  the  corporators  to  pre-empt  more 
than  one  hundred  and  sixty  acres  of  land  to  each  corporator  named 
in  this  act. 

Sbo.  8.  That  any  person  or  persons  who  shall  interfere  with, 
or  who  shall  wantonly  or  maliciously  injure  any  of  the  said  com- 
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pany's  works,  improvements  or  appurtenances  thereunto  belonging, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more 
than  five  hundred  dollars,  or  be  imprisoned  not  to  exceed  six 
months,  or  by  both  such  fine  and  imprisonment,  at  the  discretion 
of  the  court. 

Sec.  9.     All  transfers  of  stock  shall  only  be  valid  when  trans- 
ferred in  accordance  with  the  by-laws  of  said  company. 

Sec.  10.    This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  February  6,  1865.] 


AN  ACT  to  incorporate  tbe  SiWer  Bow  Town  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sec.  1.  That  R.  Anderson,  F.  Ruff,  R  H.  Cogswell,  J.  Nel- 
son, J.  H.  Brown,  Joseph  Clark,  R.  N  Hill,  C  E.  Irwin,  B.  P. 
Lewis,  Granville  Stewart,  and  their  associates,  successors  and 
assigns,  are  hereby  constituted  a  body  politic  and  corporate,  by  the 
name  and  style  of  the  Silver  Bow  Town  Company,  and  by  that 
that  name  may  sue  and  be  sued,  plead  and  be  impleaded,  in  all 
courts  of  law  and  equity  in  this  Territory  having  jurisdiction  in 
such  cases.  Said  company  is  authorized  to  have  and  use  a  common 
seal  and  to  alter  the  same  at  pleasure,  and  to  make  rules  and  regu- 
lations for  their  government,  not  incompatible  with  the  laws  of  the 
United  States  or  of  this  Territory,  and  to  appoint  or  elect  such  offi- 
cers and  agents  for  the  transaction  and  management  of  the  business 
of  said  company  as  the  stockholders  may  deeu.  necessary. 

Sec  2.  The  said  company  shall  have  power  to  hold,  manage 
and  control  the  land  now  owned  and  occupied  by  them  as  herein* 
after  described,  to  wit:  beginning  at  a  point  four  hundred  and 
forty  yards  east  of  Deer  Lodge  Creek,  thence  running  west  eight 
hundred  and  eighty  yards,  thence  north  seventeen  hundred  and 
sixty  yards,  thence  east  eight  hundred  and  eighty  yards,  thence 
south  seventeen  hundred  and  sixty  yards,  to  point  of  beginning; 
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being  three  feupdred  and  twenty  acres  of  lane} ;  and  m*y  cause  the 
same  to  be  surveyed  and  erected  into  a  town,  to  be  known  as  the 
town  of  Silver  Bow,  and  may  sell  and  transfer  any  portion  thereof 
for  the  use  and  benefit  of  $&id  company,  in  such  manner  and  on 
such  term*  as  the  stockholders  may  think  proper. 

Sec.  3.  That  said  company  shall  have  power  to  make  addition* 
to  the  present  town  tract  as  tbey  may  deem  consistent,  not  intru- 
ding or  infringing  on  the  right*  or  prior  possessions  of  any  other 
occupant. 

[Approved  February  6,  1865.  J 


AN  ACT  to  change  the  name  of  Montana  City  in  Jefferson  County,  and  to  incor- 
porate the  town  of  Prickly  Pear. 


Be  it  enacted  by  the  Legislative   Assembly  of  the  Territory 

of  Montana : 

Sbc.  1.  That  the  name  of  the  town  of  Montana  City,  in  the 
county  of  Jefferson,  is  hereby  changed  to  that  of  Prickly  Pear. 

Sec  2.  That  the  boundaries  of  Prickly  Pear  shall  be  as  fol- 
lows : — Commencing  at  the  northwest  corner  of  mining  claim  num- 
ber five,  in  the  lower  Prickly  Pear  district ;  thence  up  the  Prickly 
Pear  creek,  one  mile ;  thence  west  from  said  creek,  one  half  mile ; 
thence  north  one  mile;  thence  east  one  half  mile  to  the  pl*ce  of 
beginning,  containing  three  hundred  and  twenty  acres. 

Sec  6.  That  James  Gurly,  H  M.  Hill,  A.  H.  Moulton,  C.  G. 
Hallback,  T.  6.  Merrill,  A.  Ackeman,  and  their  associates  and 
successors,  be  and  are  hereby  constituted  a  {>ody  politic,  under  the 
name  and  style  of  the  Prickly  Pear  Town  Company,  with  the  ordi- 
nary powers  and  liabilities  of  corporations ;  namely,  to  make  and 
use  a  corporate  seal,  ty  sue  and  be  sued,  plead  and  be  impleaded,  to 
elect  officers  for  the  government  of  said  town  company,  and  for  the 
transaction  of  such  business  as  may  legally  come  before  said  town 
company. 

Sec  4.  That  James  Gurly  is  hereby  appointed  president,  H. 
M.  Hill,  secretary,  A.  H  Moulton,  treasurer,  and  C.  G.  Hallback, 
T.  G.  Merrill  and  A.  Ackeman,  trustees  of  said  town  company,  to 
81 
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hold  their  offices  until  the  first  Monday  of  March,  1865,  and  until 
their  successors  are  elected. 

Sec.  5.  That  on  the  first  Monday  of  March,  in  each  year,  there 
shall  be  an  election  of  officers  of  said  town  company,  who  shall  hold 
their  offices  for  one  year,  unless  removed  by  a  majority  of  said 
company.  The  officers  of  said  town  company  shall  consist  of  a 
president,  secretary,  treasurer,  and  three  trustees,  whose  duties 
shall  be  such  as  usually  devolve  upon  such  officers. 

Sec.  6.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage  and  approval  by  the  governor. 

[Approved  February  6,  1865.] 


AN  ACT  to  incorporate  the  Helena  Wagon  Road  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  W.  G.  Gillett  and  Joseph  Drago,  their  associates 
and  assigns,  are  hereby  created  a  body  corporate  and  politic,  with 
the  ordinary  powers  and  liabilities  of  such  incorporations,  to  be 
known  as  the  Helena  Wagon  Road  Company,  and  by  that  name 
and  style  may  sue  and  be  sued,  plead  and  be  impleaded,  defend  and 
be  defended,  in  all  the  courts  of  law  or  equity  in  this  Territory, 
may  have  and  use  a  common  seal  and  alter  the  same  at  pleasure, 
and  do  all  acts  necessary  for  the  transaction  of  their  corporate 
business. 

Sec.  2.  Said  company  shall  have  the  exclusive  privilege  of 
building  and  constructing  a  wagon  road,  commencing  at  Helena  in 
Edgerton  county  of  this  Territory,  thence  southerly  on  the  most 
practicable  route  until  it  intersects  with  the  Prickly  Pear  and  Vir- 
ginia City  wagon  road  at  or  near  Mahans  and  Cobbs  ranche  on  said 
road. 

Sec.  8.  Said  company  shall  be  allowed  the  term  of  one  year 
from  and  after  the  passage  of  this  act  in  which  to  construct  and 
complete  said  road,  and  shall  enjoy  the  rights  and  privileges  herein 
granted  for  tho  term  and  period  of  five  years  from  and  after  the 
passage  of  this  act. 
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Sec.  4.  Said  company  shall  at  all  times  keep  and  maintain  said 
road  in  a  state  of  good  repair  and  condition  for  travel. 

Sec.  5.  Said  company  shall  have  the  right  and  exclusive  privi- 
lege of  erecting  and  maintaining  one  t?U  gate  on  said  road  at  or 
near  the  junction  of  the  Prickly  Pear  and  Virginia  City  road,  at 
which  they  may  take  and  collect  the  following  rates  of  toll,  to  wit: 
For  each  wagon  drawn  by  one  span  or  yoke  of  animals,  one  dollar 
and  fifty  cents;  for  each  additional  span,  fifty  cents;  for  each 
horseman,  twenty-five  cents;  for  eafth  pack  animal,  twenty-five 
cents ;  for  all  loose  stock,  twenty  cents.  But  at  any  time  after  two 
years  from  the  date  of  the  completion  of  said  road  the  county  com- 
missioners in  the  county  which  said  toll  gate  is  located  may,  upon 
the  petition  and  request  of  fifty  citizens  of  this  Territory,  establish 
such  rates  of  toll  for  said  road  as  to  them  may  seem  right  and  just 

Sec.  6.  If  at  any  time  said  road  should  become  impaired  or 
unsafe  to  travel,  said  company  shall  suspend  the  taking  or  collecting 
of  toll  until  said  road  shall  be  put  in  a  good,  safe  and  proper  con- 
dition for  travel. 

Sec.  7.  That  nothing  in  this  act  shall  be  sp  construed  as  to  in- 
terfere with  prior  vested  rights  of  any  other  person  or  persons  or 
company. 

Sec.  8.  This  act  to  take  effect  and  be  in  force  from  and  after  its 
passage* 

[ Approved  February  6, 1865.] 


AN  ACT  to  incorporate  the  Beaver  Head  Ditoh  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana: 
Sec  1.  That  George  Chrisraan,  John  M.  Galloway,  William 
Babbitt,  William  H.  Miller,  Walter  W.  DcLacy,  and  Charles  Ream 
of  Beaver  Head  County,  and  Augustus  F.  Grater  of  Madison 
County,  Montana  Territory,  their  successors,  heirs  and  assigns,  be 
and  are  hereby  incorporated  as  a  company,  under  the  name  and 
style  of  the  Beaver  Head  Ditoh  Company,  by  which  name  they  may 
be  capable  of  suing  and  being  sued,  pleading  and  being  impleaded, 
in  all  courts  of  law  and  equity  in  this  Territory. 
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Sec.  2.  That  said  company  shall  (fontitme  for  the  full  term  of 
fifteen  years,  from  and  after  the  passage  of  this  act,  and  hare  the 
exclusive  power  and  right  to  construct  and  operate  a  diteh  for  the 
conveyance  of  the  water  of  Rattlesnake  Creek,  Beaver  Head 
County,  from  a  point  at  which  they  may  buiM  a  dam,  at  of  near 
the  centre  of  what  is  known  as  the  second  canon.  FrOm  such  point 
and  dam  they  shall  have  the  privilege  of  taking  said  water  by  ditch 
Or  flume,  down  upon  either  or  both  sides  of  said  creek  to  below  the 
first  canon.  Provided,  That  the  operations  of  said  incorporation 
shall  not  interfere  in  any  respect,  with  Water  claims  already  taken 
up  on  said  creek,  and  recorded  in  the  recorder's  office  of  Beaver 
Head  County. 

Sec.  3.  That  said  company  may  stipply  Water  for  nrining,  mill- 
ing and  other  purposes  at  such  rate  of  charge  as  they  may  fix  by 
their  rules  and  regulations. 

Sec.  4.  The  officers  of  Mi  company  shall  consist  of  a  presi- 
dent, secretary  and  superintendent,  who  jointly  Wrth  any  other  the 
company  may  elect,  shall  constitute  a  board  of  directors,  which 
board  of  directors,  shall  trpon  the  first  Monday  of  May  of  each 
year,  metft  at  the  office  of  the  company  or1  at  some  other  place  which 
may  be  made  known  by  advertisement,  and  elect  officers  for  the 
ensuing  year.  Provided,  That  if  said  board  of  directors  fail  to 
meet  at  such  times  for  such  purposes,  the  acting  officers  of  the 
company  shall  continue  to  hold  their  respective  offices  till  the  next 
annual  election. 

Sec.  5.  That  said  company  shall  have  power  to  make  such 
rules,  regulations  and  by-laws,  not  inconsistent  with  the  laws  of 
this  Territory  and  of  the  United  States,  as  by  them  may  be  deemed 
needful  and  requisite  for  the  management  of  the  affairs  of  the  com- 
pany and  the  transfer  of  stocks 

Sue.  6.  The  regular  meetings  of  the  company  shall  be  held 
monthly. 

Sec  t.  The  company  shall  have  the  right  to  purchase  and  bold 
teal  estate  and  mining  claims,  Whenever  two-thirds  of  all  the  stock 
of  the  company  shall,  by  representation,  vote  for  such  purchase,  at 
a  regular  meeting  of  the  company.  The  company  shall  have  a 
corporate  seal  which  they  may  alter  at  pleasure. 

Sec.  8.  The  capita)  stock  of  said  company  shall  be  thirty-five 
thousand  dollars,  which  shall  be  divided  into  shares  of  such  sums  a* 
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the  company  nitty  elect,  and  eaeh  share  shall  be  entitled  to  Ode  vote 
tit  all  elections  of  the  company.  Said  Capital  stock  may  be  inn- 
creased  to  any  amount  not  exceeding  one  hundred  thousand  dollars, 
by  a  two-thirds  vote  of  the  stock  at  a  regular  meeting,  which  stock 
may  be  represented  by  any  one  holding  a  written  proxy  from  the 
proper  party  or  parties. 

Sac.  9.  Tbaf  the  said  company  shall  commence  the  construc- 
tion of  said  ditch  or  ditches,  flame  of  flames,  before  the  first  day 
of  October,  A.  D.  1865,  and  complete  the  same  within  two  years 
from  and  after  the  passage  of  this  act. 

Sec.  10.  That  the  said  company  shall  have  the  right  of  way 
for  one  rod  upon  each  side  of  said  ditch,  ditches,  flame  or  flumes, 
and  any  person  who  shall  wantonly  or  maliciously  interfere  with  or 
Injure  said  company's  ditch,  ditches,  flame  or  flumes,  of  appurten- 
ances thereunto  belonging,  shall  upon  conviction,  be  punished  by  a 
fine  of  not  more  than  five  hundred  dollars  of  imprisonment  not 
more  than  six  months 

Sbc.  11.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  February  6, 1885.] 


AN  ACT  to  incorporate  the  North  Mill  Creek  Ditoh  Company. 


Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

Bsc.  1.  that  William  Sterns,  Josiah  Spencer,  William  A. 
Dinger,  and  their  associates  and  successors,  be  and  are  hereby  con* 
fetituted  a  body  politic  under  the  name  and  style  of  the  North  Mill 
Greek  Ditch  and  Mining  Company,  with  the  ordinary  powers  fend 
liabilities  of  corporations,  namely :  to  sue  and  be  sued,  to  plead  and 
be  impleaded,  to  elect  officers  for  the  government  of  the  company 
and  the  transacting  of  the  usual  business,  with  a  capital  stock  of 
fifteen  thousand  dollars. 

Sec.  2.  Said  company  shall  have  the  power  to  take  not  to  ex- 
ceed eight  hundred  inches  miners'  measurement  of  the  waters  of 
North  Mill  Greek  at  a  point  on  said  creek  about  three-fourths  of  A 
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mile  above  the  junction  of  the  two  forks  of  said  oreek,  and  build 
a  ditch  and  flames  of  sufficient  capacity  to  convey  said  water  from 
from  said  point  to  the  head  of  Bivins  gulch,  thence  to  Hainses 
gulch,  and  thence  to  such  other  mining  districts  as  said  water 
can  be  led  and  used  to  advantage :  Provided,  That  there  shall 
be  at  all  times  a  sufficient  amount  of  water  left  to  run  in  said  Mill 
creek  for  the  reasonable  use  of  the  occupants  upon  said  stream 
below  the  point  where  the  water  is  taken  out. 

Sec.  8.  That  the  above  named  company,  with  all  the  rights  and 
privileges  hereby  granted,  shall  exist  and  continue  for  and  during 
the  term  of  ten  years,  and  that  during  that  time  the  maximum 
rates  of  water  furnished  by  said  company  to  purchasers  shall  be 
for  first  use  seventy-five  cents  per  inch,  second  use  fifty  cents  per 
inch,  and  all  other  uses  not  to  exceed  twenty-five  cents  per  inch  per 
day. 

Sec.  4.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  approval  by  the  governor. 

[Approved  February  6, 1865.] 


AN  ACT  to  incorporate  the  Eait  Gallatin  Town  Company. 


Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana: 
Sec.  1.  That  Felix  Burton,  Alfred  Bay,  Jas.  Burton,  N.  W. 
Burris,  and  others,  who  are  or  may  be  associated  with  them  for 
that  purpose,  and  their  successors,  are  hereby  constituted  a  body 
politic  and  corporate  by  the  name  and  style  of  the  East  Gallatin 
Town  Company,  and  by  that  name  may  sue  and  be  sued,  plead  and 
be  impleaded,  defend  and  be  defended,  in  all  courts  of  law  and 
equity  in  this  Territory,  having  jurisdiction  in  such  cases.  Said 
company  is  authorized  to  have  and  use  a  common  seal  and  to  alter 
the  same  at  pleasure,  and  to  make  such  rules  and  regulations  not 
incompatible  with  the  laws  of  the  United  States,  the  organic  act  of 
Montana  Territory,  or  any  act  of  the  Legislative  Assembly  of  said 
Territory,  and  to  appoint  or  elect  such  officers  and  agents  for  the 
management  of  the  business  of  said  company  as  the  stockholders 
may  deem  necessary. 
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Sro.  2.  That  the  said  company  shall  have  power  to  hold,  man- 
age and  control  the  land  now  owned  by  them  as  hereinafter  de- 
scribed, to  wit :  Three  claims  situated  on  the  side  of  the  Missouri 
river,  opposite  the  town  of  Gallatin  ;  said  claims  consist  of  one  hun- 
dred and  sixty  acres  (or  less)  each,  and  were  originally  pre-empted 
by  Felix  Burton,  Alfred  Ray,  and  N.  W.  Burris,  recorded  by  them 
in  the  books  of  the  Gallatin  claim  club,  and  by  them  deeded  to  the 
said  East  Gallatin  Town  Company.  Said  company  shall  have 
power  to  survey  and  erect  said  tract  of  land  into  a  town,  to  be 
known  as  East  Gallatin,  and  to  sell  and  transfer  any  portion  thereof 
and  in  such  manner  as  they  may  deem  expedknt. 

Sbo.  8.  That  nothing  in  this  act  shall  be  so  construed  as  to 
authorise  said  company  to  take  up  more  than  three  hundred  and 
twenty  acres  of  land,  to  be  selected  by  the  corporation  from  such 
lands  as  are  described  in  section  two  of  this  act,  unless  said  com- 
pany desire  to  make  additions  to  said  town  site,  which  may  be  done 
by  purchase  of  lands  adjoining  said  town  site. 

Sbo.  4.  Said  company  shall  have  the  power  to  make  additions 
to  the  said  town  tract  hereinbefore  mentioned  by  purchase  or  other- 
wise, as  they  may  deem  expedient :  Provided,  That  nothing  in 
this  act  shall  be  so  construed  as  to  infringe  upon  the  prior  rights  of 
any  other  person  or  persons. 

Sbo.  5.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage  and  approval  by  the  governor. 

LApproyed  February  6, 1865.] 


AN  ACT  to  incorporate  the  Missouri  Riyer  Coal  Mining  Company. 

Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

*  Sbo.  1.  That  N.  W.  Burris  and  George  W.  Staple  ton,  their 
associates  and  successors,  are  hereby  constituted  and  created  a  body 
politic  and  corporate,  to  be  known  as  the  Missouri  River  Goal 
Mining  Company,  with  the  ordinary  powers  and  liabilities,  and  by 
that  name  and  style  may  have  perpetual  succession,  may  sue  and 
be  sued,  plead  and  be  impleaded,  make  contracts,  have  and  use  a 
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common  seal,  and  do  all  other  acts  and  things  necessary  for  the 
proper  conduct  and  management  of  their  business. 

Sac  %  Said  company  may  prospect  for  stone  coal,  and  when- 
ever found  by  them,  may  claim  all  veins  or  beds  of  coal,  together 
with  as  many  acres  of  land  as  they  may  think  proper,  and  may 
hold  the  same  as  real  estate :  Provided,  That  all  the  locations 
made,  and  all  the  lands  claimed  in  this  Territory  by  said  compeay, 
do  pot  exceed  one  hundred  and  sixty  acres  of  land  for  each  member 
of  said  company,  and  all  such  lands  and  vein*  ere  taken  in  accord? 
ance  with  the  laws  of  the  United  Stales  and  the  laws  of  this 
Territory. 

Sac.  3.  Said  company  shall,  within  thirty  days  from  *he  date 
of  any  discovery  of  coal  veins,  or  the  location  and  pre-emption  by 
them  of  any  coal  lands,  file  for  record  in  the  office  of  the  recorder 
for  the  county  in  which  such  discovery  or  location  may  be  made,  * 
statement  and  description  of  tfie  coal  beds  and  lands  so  located  ajad 
claimed  by  them. 

S*o.  4.  Said  company  shall  have  the  right  to  erect  all  neces- 
sary buildings,  machinery,  &c.,  and  may  build  and  construct  all 
roads,  either  rail  or  wagon,  which  may  be  necessary  to  convey  their 
stone  coal  to  market. 

Sec  5.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  February  6,  18*3.] 


AN  ACT  to  incorporate  the  East  Ophir  Town  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Sac.  1.  That  Fred.  Boot,  Frank  Moore,  Ed.  House,  Alfred 
Nichols,  J.  B.  Gavin,  C.  £.  Irvin,  J.  W.  Creighton,  Jesse  Artnit- 
age,  N.  W.  Barris,  J.  B.  Malone,  W.  W.  DeLacy,  H.  J.  Oliver, 
Robert  Hereford,  George  A.  Haynes,  John  Ryan  and  Thos  Hoe- 
ford,  aad  their  legal  associates  for  that  purpose,  and  their  success- 
ors, are  hereby  constituted  a  body  politic  and  corporate,  by  the 
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name  and  style  of  the  East  Ophir  Town  Company,  and  by  that 
name  may  sue  and  be  sued,  plead  and  be  impleaded,  in  all  courts 
of  law  and  equity  in  this  Territory,  haying  jurisdiction  in  such 
cases.  Said  company  is  authorized  to  have  and  use  a  common  seal, 
and  to  alter  the  same  at  pleasure,  and  to  make  such  rules  and  regu- 
lations for  their  government,  not  incompatible  with  the  laws  of  the 
United  States,  the  Organic  Act  of  Montana  Territory,  or  any  act 
of  the  Legislative  Assembly  of  said  Territory,  and  to  appoint  or 
elect  such  officers  and  agents  for  the  transaction  and  management 
of  the  business  of  said  company,  as  the  stockholders  may  deem 
necessary. 

Sbc.  2.  That  said  company  shall  have  power  to  hold,  manage 
and  control  the  land  now  owned  by  them,  as  hereinafter  described, 
to  wit :  commencing  on  the  Missouri  river  at  a  point  opposite  the 
mouth  of  the  Marias  river,  running  down  the  bank  of  said  Missouri 
river  forty  rods,  thence  east  forty  rods,  thence  south  forty  rods, 
thence  west  to  the  point  of  starting  on  the  bank  of  the  Missouri,  the 
same  containing  three  hundred  and  twenty  acres  of  land;  and  may 
cause  the  same  to  be  surveyed  and  erected  into  a  town,  to  be  known 
as  the  town  of  East  Ophir,  and  may  sell  and  transfer  any  portion 
thereof,  in  such  manner  and  on  such  terms  as  they  may  think 
proper. 

Sec.  3.  All  the  river  front  extending  into  the  river  as  far  as  neces- 
sary, included  within  the  boundaries  named  in  section  two  of  this  act, 
shall  be  and  the  same  is  hereby  declared  the  property  of  said  com- 
pany for  the  purpose  of  erecting  wharves,  warehouses,  &c. :  Pro- 
videdy  Nothing  in  this  section  shall  be  so  construed  as  to  allow  said 
company  in  any  manner  to  obstruct  the  navigation  of  said  river. 

Sbo.  4.  Nothing  in  this  act  shall  be  so  construed  as  to  allow 
said  company  to  pre-empt  more  land  than  they  are  entited  to  by 
the  individual  rights  of  each  person  belonging  to  said  company* 
when  incorporated,  according  to  the  pre-emption  laws  of  the  United. 
States,  and  the  laws  of  this  Territory,,  declaratory  of  the  rights  of 
occupants  of  the  public  domain. 

Sbo.  5.  This  act  to  take  effect  and  be  in  force  from  and  after, 
its  passage.  « 

[Approved  February  6, 1865.] 
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AN  ACT  to  incorporate  the  North  Ophir  Town  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  J.  S.  Glick,  Frank  Angevine,  A.  Young,  Robert  Here- 
ford, B.  B.  Burchet,  C.  E.  Irvine,  Horace  Annis,  George  Hill, 
Oliver  Lotsenhiser,  N.  W.  Burris,  and  others,  who  may  be  associ- 
ated with  them  for  that  purpose,  and  their  successors,  are  hereby 
constituted  a  body  politic  and  corporate,  by  the  name  and  style  of 
the  North  Ophir  Town  Company,  and  by  that  name  may  sue  and 
be  sued,  plead  and  bo  impleaded  in  all  eourts  of  law  and  equity  in 
this  Territory,  having  jurisdiction  in  such  cases ;  said  company  is 
authorised  to  have  and  use  a  common  seal,  and  to  alter  the  same  at 
pleasure ;  and  to  make  such  rules  and  regulations  for  their  govern- 
ment not  incompatible  with  the  laws  of  the  United  States,  the  Or- 
ganic Act  of  Montana  Territory  or  any  act  of  the  Legislative 
Assembly  of  said  Territory,  and  to  appoint  or  elect  suoh  officers  and 
agents  for  the  transaction  and  management  of  the  business  of  said 
company  as  the  stockholders  may  deem  necessary. 

Sec.  2.  That  the  said  company  shall  have  power  to  hold,  man- 
age and  control  the  land  now  owned  by  them,  as  hereinafter  de- 
scribed, to  wit : — Commencing  at  the  mouth  of  the  Marias  River  ; 
thence  following  the  north  bank  of  said  river  fourteen  hundred 
yards  to  a  stake;  thence  north  four  hundred  yards;  thence  east  to 
the  bank  of  the  Missouri  River ;  thence  along  the  bank  of  said 
river  to  the  point  of  beginning,  the  same  containing  three  hundred 
and  twenty  acres,  more  or  less,  and  may  cause  the  same  to  be  sur- 
veyed and  erected  into  a  town,  to  be  known  as  the  town  of  North 
Ophir,  and  may  sell  and  transfer  any  portion  thereof,  and  in  such 
manner  as  they  may  think  proper. 

Sec.  8.  All  the  river  front,  extending  into  the  river  as  far  as 
necessary,  included  within  the  boundaries  named  in  section  two  of  this 
act,  shall  be  and  the  same  is  hereby  declared  the  property  of  said 
company,  for  the  purpose  of  erecting  wharves,  warehouses,  Ac. 
Provided,  That  nothing  in  this  section  shall  be  so  construed,  as  to 
allow  said  company  in  any  manner  to  obstruct  the  navigation  of 
said  river. 
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Sec.  4.    This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage  and  approval  by  the  governor. 

[Approved  February  6, 1865.] 


AN  ACT  to  incorporate  the  Ophir  Ferry  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  James  Galliher,  his  associates  and  successors,  are 
hereby  constituted  and  created  a  body  corporate  and  politic,  to  be 
known  as  the  Ophir  Ferry  Company,  and  by  that  name  and  style 
may  sue  and  be  sued,  plead  and  be  impleaded  in  all  the  courts  of 
law  and  equity  in  this  Territory ;  may  make  contracts,  have  and 
use  a  common  seal,  which  they  may  alter  at  pleasure,  and  may  do 
all  acts  and  things  in  and  about  the  transaction  of  their  necessary 
business. 

Sec.  2.  Said  company  shall  have  the  exclusive  right  and  priv- 
ilege of  building,  maintaining  and  running  a  ferry  boat  on  the 
Marias  River,  at  any  point  they  may  select,  within  three  miles  of 
the  junction  of  the  said  Marias  River  with  the  Missouri  River,  and 
for  this  purpose  shall  have  the  right  to  build  and  construct  wagon 
roads  or  causeways  on  either  or  both  sides  of  said  Marias  River. 

Sec.  8.  Said  company  shall  have  the  term  of  one  year  and  a 
half  in  which  to  complete  said  ferry  boat,  and  after  the  expiration 
of  that  time  shall  keep  and  maintain  a  good  and  safe  ferry  boat  on 
said  river,  and  shall  enjoy  the  rights  and  privileges  herein  granted 
for  the  term  of  ten  years  from  the  passage  of  this  act. 

Sec.  4.  Said  company  shall  have  the  right  to  take  and  collect 
the  following  rates  of  toll :  For  each  wagon,  drawn  by  one  span  of 
animals,  four  dollars ;  for  each  additional  span  of  animals,  one  dol- 
lar; for  horsemen,  one  dollar;  for  loose  stock,  per  head,  twenty- 
five  cents. 

Sec.  5.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

L Approved  February  6,  1865.] 
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AN  ACT  authorising  Oliver  Lotsenhiaer  to  establish  a  Ferry  across  Missouri 

River. 


Be  it  enacted  by  the  Legislative  Assembly  of  the    Territory 

of  Montana: 

Sec.  1.  That  Oliver  Lotsenhiaer,  is  authorized  and  empowered 
to  establish,  maintain  and  operate  a  ferry  across  the  Missouri  River 
at  or  near  the  old  Flathead  crossing,  about  fortj  miles  below  the 
town  of  Gallatin,  and  for  two  miles  up  and  down  the  river  above 
and  below  said  ferry,  for  the  term  of  six  yean,  with  all  the  privi- 
leges, and  subject  to  the  conditions  prescribed  by  this  act 

Sec.  2.  So  long,  not  to  exceed  six  years,  as  the  said  Oliver 
Lotsenhiser,  his  associates  and  successors  shall  maintain,  operate 
and  carry  on  a  good,  safe  and  sufficient  ferry,  at  or  near  the  point 
designated,  they  shall  be  authorized  to  collect  the  following  rates  of 
toll,  to  wit :  For  each  wagon,  drawn  by  one  span  of  animals,  four 
dollars ;  for  each  additional  pair  of  animals,  one  dollar ;  for  each 
horse  and  rider,  and  each  animal  packed,  one  dollar  and  fifty  cents; 
for  each  loose  animal,  cattle,  horses  and  mules,  one  dollar ;  hogs, 
sheep  and  goats,  twenty-five  cents ;  footmen,  fifty  cents. 

Sec.  3.  Said  Oliver  Lotsenhiser,  his  associates  and  successors, 
shall  be  held  and  obligated  from  the  fifteenth  day  of  March,  of  each 
year,  until  the  river  shall  be  so  low  that  it  can  be  forded  with  ease 
and  safety,  to  keep  said  ferry  in  good,  safe  and  sufficient  order  and 
condition  for  use  at  all  reasonable  hours,  and  shall  keep  a  compe- 
tent ferryman  and  sufficient  number  of  men,  who  shall  transport 
travellers  and  property  across  said  river  promptly,  and  without 
unnecessary  delay  at  all  reasonable  hours,  under  penalty  of  all 
damages  sustained  and  the  forfeiture  of  this  charter. 

Sec.  4.  No  section  or  part  of  this  act  shall  be  so  construed  as 
to  prohibit  the  county  commissioners  from  exercising  the  same 
authority  over  the  said  ferry  as  they  are  authorized  to  exercise  over 
other  licensed  ferries ;  and  they  may  at  their  discretion,  on  a  peti- 
tion signed  by  twenty  bona  fide  citizens  of  the  county  in  which  said 
ferry  is  located,  alter  and  fix  the  rates  of  toll  at  the  expiration  of 
two  years  after  the  passage  of  this  act. 
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Sec.  5.    This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage  and  approval  by  the  governor. 


AN  ACT  to  provide  for  the  compensation  of  Walter  W.  DeLaoy,  for  services  ren- 
dered and  money  expended  in  making  a  map  of  the  Territory  of  Montana,  for 
the  nee  of  the  Governor  and  the  Legislative  Assembly  of  the  Territory  of  Mon- 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  There  shall  be,  and  is  hereby  appropriated,  out  of  the 
territorial  treasury,  the  sum  of  six  hundred  and  twenty-five  dollars, 
to  be  paid  to  Walter  W.  DeLacy,  for  maps  of  the  Territory  of  Mon- 
tana, for  the  use  of  the  Governor  and  the  Legislative  Assembly  of 
the  Territory  of  Montana. 

Sec.  2.  The  territorial  auditor  is  hereby  authorized  and  in- 
structed to  draw  his  warrant  on  the  territorial  treasurer,  for  the 
sum  named  in  the  first  section  of  this  act,  in  favor  of  Walter.  W. 
DeLacy,  to  be  paid  out  of  any  money  in  the  treasury  not  otherwise 
appropriated. 

Sec.  8.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage  and  approval  by  the  governor. 

[ApproTcd  February  6, 1865.] 


AN  ACT  to  incorporate  the  Bannaok  Gold  and  Silver  Mining  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  Thomas  J.  Hasford,  Nathaniel  E.  Wood  and  John 
T.  Wilson,  and  their  heirs,  assigns  and  associates,  be  and  are  hereby 
constituted  a  body  politic  and  corporate,  under  thtf  name  and  style 
of  the  Bannack  Gold  and  Silver  Mining  Company.  Said  corpora- 
tion shall  have  power  to  establish  an  office  in  the  city  of  New  York 
for  the  transaction  of  their  business. 
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Sec.  2.  The  capital  stock  of  said  corporation  shall  be  limited 
to  five  hundred  thousand  dollars,  and  shall  be  divided  into  shares 
of  one  hundred  dollars  each.  It  shall  be  deemed  personal  property, 
and  shall  be  transferable  only  on  the  books  of  said  corporation,  in  such 
manner  as  the  by-laws  shall  prescribe,  and  said  corporation  shall  at 
all  times  have  a  lien  upon  all  the  stock  of  its  members  and  all  prop- 
erty invested  therein,  for  all  debts  due  from  them  to  said  corporation. 

Sbo.  8.  A  majority  of  the  stockholders  may,  by  vote,  make 
such  assessments  upon  each  and  every  share  of  stock  in  said  corpo- 
ration, as  they  may  deem  proper,  until  the  whole  amount  be  paid 
in ;  but  no  assessment  shall  be  made  at  any  time  for  a  greater  sum 
than  five  dollars  on  each  share  of  stock. 

Sec.  4.  The  secretary  of  said  company  shall  give  notice  by 
publication,  in  at  least  one  newspaper,  if  any  there  be,  in  the  ter- 
ritory, of  all  assessments  ordered,  at  least  ten  days  before  such 
assessments  are  due ;  and  all  stock  on  which  the  assessments  remain 
unpaid  for  twenty  days  after  they  become  due,  may  be  forfeited  for 
the  use  and  benefit  of  said  corporation. 

Sec.  5.  The  said  corporation  shall,  in  their  corporate  capacity, 
be  capable  of  suing  and  being  sued,  pleading  and  being  impleaded, 
answering  and  being  answered  unto,  appearing  and  prosecuting 
to  final  judgment,  in  all  courts  whatsoever.  They  may  have  a 
common  seal  and  alter  the  same  at  pleasure;  elect  in  such  manner 
as  they  may  determine  all  necessary  officers,  fix  their  compensation 
and  define  their  duties,  ordain  and  establish  by-laws  for  the  regu- 
lation of  their  affairs,  and  alter  and  repeal  the  same,  and  employ 
all  such  agents,  mechanics  and  laborers  as  they  shall  deem  proper. 

Sec.  6.  This  corporation  shall  have  power  in  their  corporate 
capacity  to  contract  and  be  contracted  with,  to  buy,  sell  and  hold 
property,  real  and  personal,  to  purchase,  pre-empt,  hold,  sell  or 
work,  any  gold  or  silver  quartz,  lodes  or  gulch,  creek  or  bar  claims, 
under  and  subject  to  the  laws  of  this  Territory.  They  shall  have 
full  power  to  make  and  execute  under  their  corporate  seal,  bonds 
and  mortgages,  upon  said  lodes  and  claims.  They  may  borrow 
money  upon  the  said  bonds  or  upon  the  notes  of  the  corporation,  at 
such  rates  of  interest  as  they  think  proper.  And  all  such  mort- 
gages, notes  or  bonds,  and  all  other  writings  signed  by  the  president 
and  secretary  of  said  company,  in  their  official  capacity,  shall  be 
binding  on  such  corporation. 
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Sec.  7.  The  annual  meeting  for  the  election  of  officers  of  said 
corporation,  shall  be  held  at  such  time  and  place  as  a  majority  of 
the  stockholders  for  the  time  being  may  appoint  or  the  by-laws  may 
prescribe ;  and  at  all  elections,  each  share  of  stock  shall  be  entitled 
to  one  vote ;  but  if  any  election  of  officers  shall  not  take  place,  or 
in  case  of  a  failure  to  hold  the  regular  annual  meetings,  said  corpo- 
ration shall  not  thereby  be  dissolved,  but  the  persons  then  holding 
the  several  offices  shall  continue  to  hold  the  same  until  their  suc- 
cessors be  elected  and  qualified. 

Sec.  8.  This  act  shall  continue  and  be  in  force  for  twenty  years 
from  and  after  the  date  of  its  passage. 

[Approved  February  7, 1865.] 


AN  ACT  to  incorporate  the  Prickly  Pear  Gold  and  Silver  Mining  Company. 


Be  it  enacted  by  the    Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sec.  1  That  A.  Ackerman,  James  Gurley.  T.  F.  McDearmon, 
J.  J.  Headley,  J.  G.  Crooks,  and  T.  G.  Merrill,  and  their  asso- 
ciates, successors  and  assigns  be,  and  they  are  hereby,  incorporated 
as  a  body  politic  and  corporate,  to  continue  for  the  term  of  ten 
years,  by  the  name  and  style  of  the  Prickly  Pear  Gold  and  Silver 
Mining  Company,  and  by  that  name  and  style  shall  be  capable  of 
making  contracts,  of  suing  and  being  sued,  impleading  and  being 
impleaded,  in  all  matters  whatever,  in  all  courts  of  law  and  equity 
in  this  Territory,  and  may  have  and  use  a  common  seal,  which  may 
be  altered  at  pleasure,  and  that  they  may  be  capable  in  law  of  ac- 
quiring and  conveying  property,  personal  and  real  and  mixed,  and 
shall  have  and  hold  peaceable  possession  of  all  the  quartz  mining 
claims  now  in  their  possession,  or  which  they  may  hereafter  acquire 
in  accordance  with  the  laws  of  this  Territory,  when  not  conflicting 
with  prior  vested  rights  of  any  other  person  or  persons. 

Sec.  2.  This  corporation  shall  have  power  to  make  contracts  of 
all  kinds,  and  to  establish  by-laws,  rules  and  regulations  for  the 
government  of  the  corporation,  not  incompatible  with  the  laws  of 
the  United  States  or  of  this  Territory. 
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Sec.  8.  The  said  company  shall  own  and  be  entitled  to  all  the 
quartz  and  ore  which  they  may  discover  or  penetrate  within  any  of 
their  claims,  which  they  may  discover,  excavate,  or  purchase,  so  as 
not  to  interfere  with  any  prior  vested  rights  to  any  lode  or  claims 
previously  owned  or  possessed  by  any  other  person,  persons  or  com- 
pany, not  incompatible  with  the  laws  of  the  United  States  or  of 
this  Territory. 

Sec.  4.  The  capital  stock  of  said  company  shall  be  fixed  by 
the  by-laws  of  said  company,  and  divided  into  shares  as  they  may 
provide.  They  may  elect  and  appoint  such  officers  and  agents  as 
they  may  choose ;  they  may  borrow  money,  and  issue  bonds  of  the 
company  therefor,  but  in  no  case  shall  they  incur  any  debt  to  an 
amount  more  than  twenty  per  cent,  of  the  capital  stock  without  a 
previous  vote  of  two-thirds  in  interest  of  the  entire  company :  Pro- 
vided always^  That  the  said  capital  stock  of  the  company  shall  at 
no  time  exceed  the  sum  of  one  million  dollars. 

Sec.  5.  Any  person  or  persons  wilfully,  maliciously  or  wan- 
tonly destroying  any  property  belonging  to  the  company,  or  ob- 
structing work  on  any  of  the  claims  of  said  company,  shall  forfeit 
and  pay  treble  the  sum  of  the  damages  or  losses  thereby  sustained 
by  said  company,  to  be  ascertained  by  any  court  having  jurisdic- 
tion, and  shall  be  deemed  guilty  of  a  misdemeanor  and  punished 
accordingly. 

Sec.  6.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  February  7, 1865.] 


AN  ACT  to  incorporate  the  American  Gold  and  Silver  Mining  Company  of 

Montana. 


Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

Skc.  1.  That  George  Peabody,  of  the  city  of  London,  England, 
W.  A.  Dodge,  of  the  city  of  New  York,  A.  F.  Axe,  of  the  city  of 
Philadelphia,  Garland  Hurt,  of  St.  Louis,  Mo.,  Samuel  F.  Hou- 
ser,  William  H.  Miller,  and  George  B.  Parker,  of  the  Territory  of 
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Montana,  are  hereby  constituted  a  body  politic  and  corporate,  under 
the  name  and  style  of  the  American  Gold  and  Silver  Mining  Com- 
pany of  Montana,  and  by  said  corporate  name  may  sue  and  be 
sned,  plead  and  be  impleaded,  in  all  courts  of  law  and  equity  in 
the  Territory  of  Montana,  may  have  and  use  a  common  seal, 
which  may  be  altered  at  the  pleasure  of  said  corporation. 

Sec.  2.  That  the  first  board  of  directors  shall  consist  of  five 
members,  to  be  stockholders  in  said  company,  who  shall  hold  their 
offices  until  their  successors  are  elected.  The  said  board  of  direc- 
tors may  make  such  by-laws,  rules  and  regulations  for  the  govern- 
ment of  said  corporation,  not  inconsistent  with  or  repugnant  to  the 
laws  of  the  United  States  or  of  this  Territory,  and  may  change 
and  alter  the  same  at  pleasure,  at  any  regular  meeting  of  said 
board.  There  shall  be  a  president  of  said  company,  to  be  chosen 
from  the  board  of  directors,  who  shall  hold  his  office  for  one  year ; 
there  may  be  also  chosen  from  the  stockholders  a  secretary  and 
treasurer,  who  shall  hold  their  respective  offices  for  the  same  term 
as  is  prescribed  for  the  president,  but  nothing  in  this  act  shall  be 
so  construed  as  to  prevent  the  offices  of  secretary  and  treasurer 
being  united  in  one  and  the  same  person  at  the  pleasure  of  said 
corporation. 

Sec.  8.  The  capital  stock  of  said  corporation  shall  consist  of 
five  hundred  thousand  dollars,  which  may  be  increased  from  time  to 
time  to  a  sum  not  to  exceed  ten  million  dollars,  which  said  stock 
shall  be  represented  in  certificates  or  shares  of  stock  of  one  hun- 
dred dollars  each.  The  said  shares  or  certificates  of  stock  shall  be 
deemed  personal  property,  and  transferable  either  by  endorsement 
or  upon  the  books  of  said  company. 

Sec.  4.  The  said  corporation  shall  have  the  power  to  pre-empt 
in  the  name  of  the  company  any  lodes,  leads  or  ledges,  or  claims 
thereon,  of  gold  or  silver,  the  number  of  feet  so  pre-empted  not  to 
exceed  in  extent  that  now  allowed  by  law  to  be  so  taken  up  or  pre- 
empted upon  any  lead,  lode  or  ledges.  The  said  corporation  shall 
also  have  the  power  and  privilege  in  the  name  of  said  corporation 
to  locate  and  pre-empt  claima  upon  any  lead,  lode  or  ledges  of  cin- 
nabar, provided  the  extent  of  ground  so  located,  taken  up,  or  pre- 
empted shall  not  exceed  in  extent  that  which  is  now  allowed  to  be 
taken  upon  leads,  lodes  or  ledges  under  the  general  laws  concern- 
ing the  same.  The  said  corporation,  in  their  corporate  name,  shall 
88 
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Sbo.  8.  The  said  company  shall  own  and  be  entitled  to  all  the 
quarts  and  ore  which  they  may  discover  or  penetrate  within  any  of 
their  claims,  which  they  may  discover,  excavate,  or  purchase,  so  as 
not  to  interfere  with  any  prior  vested  rights  to  any  lode  or  claims 
previously  owned  or  possessed  by  any  other  person,  persons  or  com- 
pany, not  incompatible  with  the  laws  of  the  United  States  or  of 
this  Territory. 

Sec.  4.  The  capital  stock  of  said  company  shall  be  fixed  by 
the  by-laws  of  said  company,  and  divided  into  shares  as  they  may 
provide.  They  may  elect  and  appoint  such  officers  and  agents  as 
they  may  choose ;  they  may  borrow  money,  and  issue  bonds  of  the 
company  therefor,  but  in  no  case  shall  they  incur  any  debt  to  an 
amount  more  than  twenty  per  cent,  of  the  capital  stock  without  a 
previous  vote  of  two-thirds  in  interest  of  the  entire  company :  Pro- 
vided  always,  That  the  said  capital  stock  of  the  company  shall  at 
no  time  exceed  the  sum  of  one  million  dollars. 

Sec.  5.  Any  person  or  persons  wilfully,  maliciously  or  wan- 
tonly destroying  any  property  belonging  to  the  company,  or  ob- 
structing work  on  any  of  the  claims  of  said  company,  shall  forfeit 
and  pay  treble  the  sum  of  the  damages  or  losses  thereby  sustained 
by  said  company,  to  be  ascertained  by  any  court  having  jurisdic- 
tion, and  shall  be  deemed  guilty  of  a  misdemeanor  and  punished 
accordingly. 

Sec.  6.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approyed  February  7, 1865.] 


AN  ACT  to  incorporate  the  American  Gold  and  Stiver  Mining  Company  of 

Montana. 


Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  George  Peabody,  of  the  city  of  London,  England, 
W.  A.  Dodge,  of  the  city  of  New  York,  A.  F.  Axe,  of  the  city  of 
Philadelphia,  Garland  Hurt,  of  St.  Louis,  Mo.,  Samuel  F.  Hou- 
serf  William  H.  Miller,  and  George  B.  Parker,  of  the  Territory  of 
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Montana,  are  hereby  constituted  a  body  politic  and  corporate,  under 
the  name  and  style  of  the  American  Gold  and  Silver  Mining  Com- 
pany of  Montana,  and  by  said  corporate  name  may  sne  and  bo 
sued,  plead  and  be  impleaded,  in  all  courts  of  law  and  equity  in 
the  Territory  of  Montana,  may  have  and  use  a  common  seal, 
which  may  be  altered  at  the  pleasure  of  said  corporation. 

Sec.  2.  That  the  first  board  of  directors  shall  consist  of  fire 
members,  to  be  stockholders  in  said  company,  who  shall  hold  their 
offices  until  their  successors  are  eleoted.  The  said  board  of  direc- 
tors may  make  such  by-laws,  rules  and  regulations  for  the  govern- 
ment of  said  corporation,  not  inconsistent  with  or  repugnant  to  the 
laws  of  the  United  States  or  of  this  Territory,  and  may  change 
and  alter  the  same  at  pleasure,  at  any  regular  meeting  of  said 
board.  There  shall  be  a  president  of  said  company,  to  be  chosen 
from  the  board  of  directors,  who  shall  hold  his  office  for  one  year ; 
there  may  be  also  chosen  from  the  stockholders  a  secretary  and 
treasurer,  who  shall  hold  their  respective  offices  for  the  same  term 
as  is  prescribed  for  the  president,  but  nothing  in  this  act  shall  be 
so  construed  as  to  prevent  the  offices  of  secretary  and  treasurer 
being  united  in  one  and  the  same  person  at  the  pleasure  of  said 
corporation. 

Sec.  8.  The  capital  stock  of  said  corporation  shall  consist  of 
five  hundred  thousand  dollars,  which  may  be  increased  from  time  to 
time  to  a  sum  not  to  exceed  ten  million  dollars,  which  said  stock 
shall  be  represented  in  certificates  or  shares  of  stock  of  one  hun- 
dred dollars  each.  The  said  shares  or  certificates  of  stock  shall  be 
deemed  personal  property,  and  transferable  either  by  endorsement 
or  upon  the  books  of  said  company. 

Sec.  4.  The  said  corporation  shall  have  the  power  to  pre-empt 
in  the  name  of  the  company  any  lodes,  leads  or  ledges,  or  claims 
thereon,  of  gold  or  silver,  the  number  of  feet  so  pre-empted  not  to 
exceed  in  extent  that  now  allowed  by  law  to  be  so  taken  up  or  pre- 
empted upon  any  lead,  lode  or  ledges.  The  said  corporation  shall 
also  have  the  power  and  privilege  in  the  name  of  said  corporation 
to  locate  and  pre-empt  claims  upon  any  lead,  lode  or  ledges  of  oin- 
nabar,  provided  the  extent  of  ground  so  located,  taken  up,  or  pre- 
empted shall  not  exceed  in  extent  that  which  is  now  allowed  to  be 
taken  upon  leads,  lodes  or  ledges  under  the  general  laws  concern- 
ing the  same.  The  said  corporation,  in  their  corporate  name,  shall 
88 
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also  have  and  poems  the  power  and  authority  to  acquire  by  pur- 
chase, gift,  grant,  or  otherwise,  any  gold,  silver,  or  cinnabar  lead, 
lode  or  ledge  claims,  and  any  real  estate  which  may  be  deemed 
necessary  for  the  operations  of  the  said  company,  to  drive  tunnels, 
sink  shafts,  build  roads,  either  rail  or  wagon,  dig  ditches,  erect 
machinery,  and  do  all  other  things  requisite  and  necessary  for  the 
operations  of  the  said  company,  when  the  same  shall  not  interfere 
with  the  prior  vested  rights,  and  for  that  purpose  may  make  con* 
tracts  and  be  contracted  with  in  any  manner  not  inconsistent  with 
the  laws  of  the  United  States  or  of  this  Territory. 

Sec.  5.  That  the  said  incorporation,  in  order  to  carry  on  their 
operations  under  this  act,  shall  have  the  power  and  authority  to 
borrow  money  upon  such  terms  and  at  such  rates  of  interest  as  may 
be  agreed  upon,  and  for  the  purpose  of  providing  for  the  payment 
of  said  indebtedness,  or  the  interest  thereon,  may  mortgage  their 
property,  or  any  part  thereof,  or  issue  their  bonds,  signed  by  the 
president  of  said  company  or  of  the  board  of  directors,  and  coun- 
tersigned by  the  secretary,  which  said  bonds  shall  be  redeemable  at 
such  time  and  place  as  may  be  stated  in  said  bonds. 

Sec.  6.  That  the  said  corporation  shall  have  the  power  and 
privilege  of  establishing  offices  at  such  places  as  they  may  deem 
necessary  for  the  purpose  of  transacting  their  business,  and  may 
open  books  for  subscription  in  said  capital  stock  at  such  times  and 
places  as  may  be  agreed  upon  at  a  regular  meeting  of  the  board  of 
directors  of  said  corporation. 

Sec.  7.  That  any  three  of  the  above  incorporators  shall  have 
the  power  of  calling  a  meeting  of  the  company  for  the  purpose  of 
organising  the  same,  and  shall  at  said  meeting  proceed  to  elect  a 
temporary  president,  secretary,  and  treasurer,  in  accordance  with 
the  provisions  of  this  act,  which  said  temporary  president,  secretary 
and  treasurer  shall  hold  their  respective  offices  until  their  succes- 
sors are  elected  and  qualified  under  such  by-laws,  rules  and  regula- 
tions as  may  be  prescribed  by  (he  said  company  at  their  first  meet- 
ing concerning  the  election  of  officers. 

Sec.  8.  That  the  rights  and  privileges  granted  under  this  act 
shall  remain  in  force  for  and  during  the  term  of  twenty  years. 

Sec.  9.  This  act  to  be  in  force  from  and  after  its  passage  and 
approval  by  the  governor. 

[Approved  February  Tv  18S&] 
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AN  ACT  to  Incorporate  the  Upper  Missouri    RWer  Steamboat   Navigation 

Company. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sso.  1.  That  N..W.  Bums,  G.  W.  Stapleton,  John  D.  Ritchie, 
A.  Y.  Brookie,  F.  Moore,  B.  8.  Peabody,  Richard  F.  Lawless  and 
their  legal  associates  and  successors,  are  hereby  constituted  and 
declared  a  body  politic  and  corporate,  tinder  the  name  and  style  of 
the  Upper  Missouri  River  Steamboat  Navigation  Company,  and 
by  that  name  may  sue  and  be  sued,  plead  and  be  impleaded,  and 
may  have  and  use  a  common  seal,  which  may  be  altered  at 
pleasure. 

Sec.  2.  It  shall  be  lawful  for  said  company  to  acquire  and  hold 
real  estate,  and  to  sell,  dispose  of,  and  convey  by  deed  any  real 
estate  held  and  occupied  by  them,  wherever  and  whenever  they 
may  deem  it  for  the  interest  of  said  company  to  do  so. 

Sro.  8.  Said  company  shall  have  the  power  to  make,  and  after- 
wards to  alter  and  change,  all  needful  rules  and  regulations  for  the 
management  and  government  of  said  ootnpany,  and  snail  elect  a 
president,  secretary  and  treasurer,  at  such  time  and  place  as  the 
said  corporation  herein  mentioned  may  agree  upon,  and  annually 
thereafter  to  elect  a  president,  secretary  and  treasurer,  who  shall 
be  shareholders  in  said  company :  Provided,  however  >  That  the 
said  secretary  and  treasurer  may  be  united  in  one  person  if  deemed 
advisable  by  said  corporation. 

Sbo.  4.  Said  corporation  shall  have  the  power  and  authority, 
and  the  exclusive  right  to  open  and  remove  all  obstructions,  and 
make  navigable  that  part  or  portion  of  the  upper  Missouri  river, 
from  the  falls  on  said  river  above  Fort  Benton  to  the  three  forks  on 
said  river,  or  what  is  known  as  Gallatin  City. 

Sbo.  5.  Said  corporation  shall  have  the  exclusive  right  to  the 
navigation  of  said  Missouri  river  between  the  above  mentioned 
points,  with  steamboats  and  all  kinds  of  water  crafts,  for  the  term 
of  fifty  years,  and  to  carry  freight  and  passengers  over  the  same. 

Sec.  6.    The  capital  stock  of  said  corporation  shall  be  fifty 
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thousand  dollars,  which  may  be  increased  from  time  to  time  by  vote 
of  a  ocajority  of  the  stockholders,  as  may  be  necessary,  and  shall  be 
divided  into  shares  of  one  hundred  dollars  each,  which  may  be 
transferred  by  assignment  on  the  books  of  said  company  in  such 
manner  as  may  be  prescribed  for  the  interest  of  said  company. 

Sbc.  7.  Said  company  shall  have  the  power  and  authority  to 
make  and  contract  debts,  to  secure  by  mortgage  of  their  property 
such  debts  contracted,  to  issue  bonds,  notes  and  shares  of  stock  suf- 
ficient to  carry  on  the  business  of  said  company ;  but  in  no  event 
shall  they  by  this  act  be  empowered  to  contract  debts  beyond  their 
capital  stock. 

Seo.  8.    This  act  shall  take  effect  and  be  in  force  from  and  after 

its  passage. 

[Approved  February  7,  1865.] 


AN  ACT  to  Incorporate  the  Stinking  Water  Ditoh  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sbc.  1.  That  Joseph  EL  Cowan,  Sergeant  Hall,  George  James, 
Henry  P.  Booth,  their  associates,  successors  and  assigns,  be  and 
they  are  hereby  constituted  a  body  politic  and  corporate  by  the 
name  and  style  of  the  Stinking  Water  Ditch  Company,  and  by  that 
name  may  sue  and  be  sued,  plead  and  be  impleaded,  in  all  courts 
of  law  or  equity  within  this  Territory ;  may  have  and  use  a  common 
seal  and  alter  the  same  at  pleasure,  and  by  their  corporate  name 
may  purchase,  hold  and  convey  property,  real,  mixed  or  personal, 
and  make  all  necessary  contracts  for  locating  and  building  the 
Stinking  Water  Ditch  and  for  carrying  on  the  business  of  the  com- 
pany, and  to  do  all  other  acts  necessary  for  the  construction  of  said 
ditch,  not  inconsistent  with  the  Constitution  of  the  United  States  or 
of  the  laws  of  this  Territory. 

Seo.  2.  The  said  company  are  hereby  authorized  and  empow- 
ered at  any  time  within  two  years  from  and  after  the  passage  of 
this  act,  and  shall  have  the  exclusive  right  to  commence  and  con- 
struct a  ditch  from  some  feasible  point  on  the  Stinking  Water 
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River,  near  Brunday's  Mill ;  thence  running  northeastly  along  the 
beach  lands  to  a  point  near  the  dry  fork  of  Mill  Creek. 

Sec.  3.  The  said  company  shall  have  the  right  to  take  from  the 
Stinking  Water  River,  two  thousand  inches  of  water,  and  shall  have 
the  exclusive  control  of  the  same,  may  use  the  same  for  irrigation, 
mills,  machinery  of  all  kinds,  and  for  all  mining  purposes  whatso- 
ever ;  may  sell  or  lease  the  same  or  any  portion  thereof,  for  any  of 
the  purposes  above  named,  and  on  such  terms  as  may  be  agreed 
upon  by  the  parties  interested ;  but  if  the  parties  cannot  agree  upon 
said  terms,  then  the  county  commissioners  of  the  county  in  which 
said  ditch  is  located,  shall  fix  the  terms,  and  said  company  may 
maintain  and  operate  the  same  for  the  term  of  twenty  years. 

Sec.  4.  The  said  company  shall  have  the  right  to  take  and  con- 
vey in  said  ditch  all  the  surplus  water  from  any  of  the  streams  that 
may  be  crossed  by  said  ditch.  Provided,  That  by  so  doing,  they 
shall  not  injure  or  interfere  in  any  manner  with  the  prior  rights  of 
any  other  person;  and  provided,  further,  That  before  taking  any 
water  from  such  streams,  the  said  company  shall  obtain  the  consent 
of  all  actual  settlers  living  on  said  stream  below  the  line  of  the 
ditch,  and  then  only  on  such  conditions  as  may  be  agreed  upon  by 
the  parties  interested. 

Sec.  5.  Said  company  shall  have  power  to  appoint  or  elect  such 
officers  or  agents  as  they  may  deem  necessary,  and  to  make  such 
by-laws,  rules  and  regulations  as  they  may  deem  necessary  for  the 
transaction  of  business  and  the  management  of  their  affairs ;  and 
may  require  said  officers  or  agents  to  give  bond  with  security  for 
the  faithful  performance  of  their  duties. 

Sec.  6.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage  and  approval  by  the  governor. 

[.Approved  February  7, 1806.] 
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AN  ACT  to  Incorporate  the  Grasshopper  frnon  Boad  Company. 


Be  it  enacted  by  the  Legislative  Aeeembly  ef  the  Territorf 

of  Montana : 

Sic.  1.  That  John  Scudder,  John  M.  Galloway,  and  their  as- 
sociates and  successors,  he  and  are  hereby  declared  and  constituted 
a  body  politic  and  corporate,  under  the  name  and  style  of  the  Grass- 
hopper Canon  Road  Company,  and  by  that  name  may  sue  and  be 
sued,  plead  and  be  impleaded  in  all  courts  of  law  and  equity  in  this 
Territory,  may  have  and  use  a  common  seal,  and  alter  the  same  at 
pleasure,  and  shall  continue  for  the  term  of  ten  years  from  the  pas- 
sage of  this  act 

Sec.  2.  That  said  company  shall  have  the  exclusive  privilege 
of  building  and  constructing  a  toll  road  between  the  town  of  Marya- 
ville,  in  Beaver  Head  County,  Montana  Territory,  and  the  lower 
mouth  of  the  Grasshopper  Creek  Canon,  fbr  a  distance  of  about 
seven  miles,  through  what  is  known  as  the  Grasshopper  Creek 
Canon,  may  erect  and  keep  upon  the  same  two  toll  gates,  at 
which  toll  may  be  collected  at  such  rates  as  may  be  fixed  and  reg- 
ulated from  time  to  time  by  the  board  of  county  commissioners. 

Sec.  8.  That  said  company  shall  have  the  right  to  make  all 
rules,  regulations  and  by-laws  that  may  be  necessary  for  the  con- 
duct and  transaction  of  their  affairs. 

Sec.  4.  That  said  company  shall  commence  building  and  con- 
structing said  road  within  six  months,  and  complete  the  same  within 
two  years  from  and  after  the  passage  of  this  act. 

Sec.  5.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage  and  approval  by  the  governor. 

[Approved  February  7,  1865.] 
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AN  ACT  to  incorporate  the  Peter  Funk  Mining  Company. 

-  • 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.    That  M.  Courtright,  John  S.  Lott,   B.  White,   Ely 

W.  Sibley,  Wm.  Right  and Ritter,  are  hereby  created 

and  constituted  a  body  corporate  and  politic,  to  be  known  as  die 
Peter  Funk  Mining  Company,  and  by  that  name  and  style  may 
sue  and  be  sued,  plead  and  be  impleaded,  in  all  courts  of  law  and 
equity  in  this  Territory,  may  have  and  use  a  common  seal,  which 
they  may  alter  at  pleasure,  may  make  such  by-laws  and  regula- 
tions for  the  government  of  said  company  as  they  may  think 
proper,  may  elect  a  president,  secretary  and  treasurer,  who  shall 
be  governed  by,  and  whose  duties  shall  be  prescribed  by  the  by- 
laws of  said  company. 

Sec.  2.  Said  company  may  pre-empt  and  hold  in  the  name  of 
said  company,  two  hundred  feet  on  any  lead,  lode  or  ledge,  either 
gold  or  silver,  in  this  Territory,  for  each  member  of  said  company, 
and  may  sell  and  convey  the  same  by  deed  or  otherwise. 

Sec.  3.  Said  company  may  erect  and  maintain  all  kinds  of 
mills,  arastras,  or  machinery  necessary  for  either  gold  or  silver 
mining,  may  sink  shafts  and  drive  tunnels,  may  convey  water  in 
flumes  or  side  ditches  to  their  places  of  business,  for  the  purpose  of 
working  their  machinery,  mills,  arastras,  &c,  and  may  do  all  other 
acts  and  things  necessary  for  the  successful  working  of  gold  or 
silver  mines. 

Sec.  4.  The  capital  stock  of  said  company  shall  be  one  hundred 
thousand  dollars,  which  may  be  increased  to  five  hundred  thousand 
dollars. 

Sec  5.  Said  company  may  borrow  money  and  secure  the  pay- 
ment of  the  same  by  mortgage  on  their  company  property. 

Sec.  6.  No  part  of  this  act  shall  be  so  construed  as  to  interfere 
with  the  prior  rights  of  any  other  person  or  persons,  or  to  conflict 
with  the  laws  of  this  Territory. 

Sec.  7.    This  act  to  take  effect  and  be  in  force  from  and  after 

its  passage. 

[Appro?ed  February  7,  1865.] 
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AN  ACT  to  Incorporate  the  Gallatin  Valley  Bitch  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana: 

Sec.  1.  That  R.  G.  Knox,  W.  B.  Dance,  William  Chumasero, 
A.  M.  Torbett,  N.  P.  Langford,  Lucius  Nims,  George  B.  Parker, 
H.  L.  Hosmer,  S.  T.  Houser,  and  their  associates,  successors  and 
assigns,  be  and  they  are  hereby  constituted  a  body  politic  and  cor- 
porate, under  and  by  the  name  and  style  of  the  Gallatin  Valley 
Ditch  Company,  and  by  that  name  may  sue  and  be  sued,  plead  and 
be  impleaded  in  all  courts  in  this  Territory,  and  may  have  a  com- 
mon seal,  which  they  may  use  and  alter  at  pleasure. 

Sec.  2.  Said  company  shall  have  for  the  full  term  of  twenty 
years  from  the  passage  of  this  act,  the  full  privilege  of  making, 
constructing,  running  and  keeping  in  repair  a  ditch,  on  the  west 
side  of  the  Gallatin  River,  commencing  at  a  point  on  the  west  side 
of  the  said  Gallatin  River,  about  five  miles  above  the  Bozeman 
crossing  on  the  main  Gallatin,  or  within  said  five  miles  above  said 
crossing,  and  running  on  the  west  side  of  said  Gallatin  River  to 
the  confluence  of  the  east  and  west  Gallatin  Rivers. 

Sec.  8.  The  said  company  shall  have  the  right  of  way  along 
the  line  of  said  ditch  for  a  distance  of  two  rods  on  each  side  there- 
of, but  said  company  shall  be  deemed  and  held  liable  for  all  damage 
done  to  the  property  of  others  in  the  construction  of  said  ditch  at  a 
fair  valuation,  in  which  the  benefits  accruing  from  its  construction 
shall  also  be  considered,  which  said  ditch  is  intended  to  cover  all 
of  the  high  bottom  and  table  lands  fit  for  farming  purposes  on  the 
west  side  of  the  Gallatin  River  down  to  the  confluence  of  the  east 
and  main  forks  of  said  Gallatin  River,  and  when  so  located  shall 
have  the  exclusive  right  to  maintain  and  operate  the  same ;  and 
said  company  shall  commence  the  building  and  construction  of  the 
ditch  on  or  before  the  first  day  of  June  A.  D.  1865. 

Sec.  4.  The  said  company  shall  be  allowed  to  collect  from 
those  using  water  from  their  works  such  price  therefor  as  shall  be 
agreed  upon  by  the  parties,  and  they  may  supply  water  for  mills 
and  machinery  of  all  kinds,  and  such  other  purposes  as  may  be 
desirable. 
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Sec.  5.  Tho  capital  stock  of  said  company  shall  be  ten  thous- 
and dollars,  which  may  be  increased  from  time  to  time  as  a  major- 
ity of  the  stockholders  at  any  regular  meeting  may  determine  by 
vote.  Said  stock  shall  be  divided  into  shares  of  one  hundred  dol- 
lars each,  which  shall  be  transferable  in  such  manner  as  the  by- 
laws shall  ordain. 

Seo.  6.  The  incorporators  abovenamed,  or  a  majority  of  them, 
shall  constitute  the  first  board  of  directors,  and  they  shall,  imme- 
diately after  one  thousand  dollars  of  stock  shall  be  subscribed,  elect 
one  of  their  number  president,  and  such  other  officers  as  may  be 
necessary  for  the  management  of  their  business. 

Sec.  7.  The  first  election  shall  be  a  general  election,  and  may 
be  held  at  any  time  after  the  passage  of  this  act,  upon  the  written 
request  of  five  of  the  incorporators,  at  a  time  and  place  therein 
mentioned,  reasonable  notice  of  said  time  and  place  being  given  by 
posting  notices  in  five  public  places  in  Madison,  and  all  subsequent 
elections  shall  be  held  annually  thereafter  at  such  time  and  plaoe  as 
shall  be  designated  in  the  by-laws. 

Seo.  8.  The  said  company  shall  have  power  to  make  all  such 
by-laws  as  may  be  necessary  for  the  government  and  management 
of  the  concerns  of  the  company. 

Seo.  9.  The  direotors  shall  have  such  powers  and  perform  such 
duties  as  may  be  assigned  them  by  the  by-laws  of  the  company. 

Seo.  10.  All  persons  who  shall  interfere  with  or  wantonly  and 
maliciously  injure  the  said  company's  ditch,  or  the  appurtenances 
thereof,  shall,  upon  conviction,  be  deemed  guilty  of  a  misdemeanor, 
and  punished  by  a  fine  not  less  than  fifty  nor  more  than  three  hun- 
dred dollars,  or  imprisonment  not  exceeding  six  months,  or  both. 

Sec.  11.  The  company  may  purchase  and  hold  property,  both 
real  and  personal,  which  shall  be  necessary  for  the  exercise  of  the 
legitimate  business  and  powers  herein  granted. 

Sec.  12.  If  any  stockholder  shall  neglect  or  refuse  to  pay  any 
assessment  upon  the  stock  held  by  him  in  said  company  within 
thirty  days  aftjr  such  assessment  shall  be  made  in  pursuance  of  the 
by-laws,  one-half  part  of  such  stock  so  assessed  shall  be  subject  to 
sale  at  public  auction,  to  the  highest  bidder,  for  cash,  after  twenty, 
days  notice  of  the  time  and  plaoe  of  such  sale  shall  have  been 
given  in  some  newspaper  of  general  circulation  in  this  Territory, 
84 
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bat  no  more  than  one-half  of  the  stock  held  shall  be  liable  to  be 
sold  for  assessment. 

Sbo.  18.  Assessments  may  be  made  by  the  directors  from  time 
to  time  as  may  be  necessary,  bat  such  assessments  shall  not  exceed 
the  amount  of  stock  held  by  any  stockholder.  Said  company  shall 
have  a  lien  upon  all  stock  held  by  any  stockholder  for  all  indebted- 
ness due  to  said  company,  and  no  stock  shall  be  transferred  while 
each  indebtedness  exists. 

Sec.  14.  Said  company  shall  hfrve  the  right  from  time  to  time 
to  borrow  money  for  the  purpose  of  constructing  the  necessary 
works  for  the  carrying  on  of  their  business  in  such  sum  or  sums  ss 
may  be  necessary  for  such  purpose,  and  at  such  rates  of  interest  as 
may  be  agreed  upon,  and  may  secure  the  payment  thereof  by  mort- 
gage upon  any  or  all  the  property  and  franchises  of  the  company. 

Sec.  15.  No  person  shall  be  a  director  after  ceasing  to  be  a 
stockholder ;  all  vacancies  may  be  filled  by  the  remaining  directors. 

Sec.  16.  Said  company  shall  have  the  right  immediately  to 
survey  and  locate  the  route  of  said  ditch,  and  when  so  located  shall 
have  the  exclusive  right  to  maintain  and  operate  the  same  for  a 
space  of  two  rods  in  width  on  each  side  thereof,  and  extending  the 
whole  length  thereof.  Bat  nothing  herein  contained  shall  be  con- 
strued to  prohibit  any  person  or  persons  from  irrigating  their  own 
land. 

Sec.  17.    This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  approval  by  the  governor. 
[Approved  February  8, 1865.] 


AN  ACT  to  incorporate  the  Montana  Quick  SlWer  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  Frederick  Root,  John  Potter,  Charles  Wyman, 
Wooster  Wyman,  William  Buchanan,  and  Buck  Buchansn,  and 
their  associates  are  hereby  created  a  body  corporate  and  politic,  to 
be  known  as  the  Montana  Quick  Silver  Company,  and  by  that 
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name  and  style  may  sue  and  be  sued,  plead  or  be  impleaded  in  all 
courts  of  law  and  equity  in  this  Territory ;  may  have  and  use  a 
oommon  seal,  which  may  be  altered  at  pleasure ;  may  make  con- 
tracts ;  may  make  by-laws  and  all  needful  rules  and  regulations  for 
the  government  of  said  company ;  may  elect  a  president,  secretary 
and  treasury,  whose  duties  and  terms  of  office  shall  be  prescribed 
by  their  by-laws,  and  may  do  all  other  acts  and  things  necessary 
for  the  transaction  of  their  business. 

Sbo  2.  Said  company  may  pre-empt  and  hold  as  real  estate 
two  hundred  feet  for  each  member  of  said  company  on  all  cinnabar 
or  quick  silver  veins  or  lodes  not  otherwise  claimed,  or  that  may  be 
discovered  by  them  in  this  Territory. 

Skc.  8.  Said  company  may  erect  and  construct  all  buildings, 
furnaces  and  machinery  necessary  for  extracting  the  quick  silver 
from  the  ore,  and  for  this  purpose  may  pre-empt  and  hold  as  real 
estate  any  amount  of  ground  not  to  exceed  thirty  acres,  and  may 
sink  shafts,  drive  tunnels,  build  such  roads,  either  rail  or  wagon,  as 
they  may  need  for  the  purpose  of  carrying  their  cinnabar  ore  from 
the  mine  to  their  machinery. 

Sec.  4.  All  claims  and  locations  made  by  said  company  shall 
be  recorded  in  the  county  recorder's  office  of  the  county  in  which 
such  claims  or  location  shall  be  made. 

Sec.  5.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

I  Approved  February  8, 1869.] 


AN  ACT  to  incorporate  the  Boulder  Town  Company  in  the  Town  of  JenVrton. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  the  boundaries  of  Boulder  Town  be  as  follows : 
commencing  at  the  north  side  of  Boulder  crossing,  on  the  Gillett 
road,  thence  north  one  half  mile,  th.nce  west  one  mile,  thence 
aouth  one  half  mile,  thence  east  one  mile  to  the  place  of  beginning, 
containing  three  hundred  and  twenty  acres. 

Sec.  2.    That  N.  Wall,  W.  Berkins,  H.  Stevens,  G.  W.  Case, 
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B.  Heaton,  J.  J  Healy,  and  their  associates,  assigns  and  succes- 
sors, be,  and  are  hereby,  constituted  a  body  politic,  under  the  name 
and  style  of  the  Boulder  Town  Company,  with  the  ordinary  powers 
and  liabilities  of  like  corporations,  namely :  to  make  and  use  a 
corporate  seal,  to  sue  and  be  sued,  to  plead  and  be  impleaded,  to 
elect  officers  for  the  government  of  said  town  company,  and  for  the 
transaction  of  such  business  as  may  legally  come  before  said  town 
company. 

Sec.  8.  That  N.  Wall  is  hereby  appointed  president,  G.  W. 
Oase  secretary,  W.  Berkins  treasurer,  H  Stevens,  R  Heaton  and 
J.  J.  Healy  trustees  of  said  town  company,  to  hold  their  offices 
until  the  first  Monday  of  May,  jand  until  their  successors  are 
elected.  * 

Sec.  4.  That  on  the  first  Monday  of  April  in  each  year  there 
shall  be  an  election  of  officers  of  said  town  company,  and  who  shall 
hold  their  offices  for  one  year  unless  removed  by  a  majority  of  said 
company.  The  officers  of  said  town  company  shall  consist  of  a 
president,  secretary,  treasurer,  and  three  trustees,  whose  duties 
shall  be  such  as  usually  devolve  upon  such  officers. 

Sec.  5.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage  and  approval  by  the  governor. 

I  Approved  February  8, 1866.] 


AN  ACT  to  incorporate  the  Phoenix  Gold  and  Silver  Mining  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana; 

Sec.  1.  That  J.  Rodgers,  J.  McGrath,  Andrew  O'Connell, 
Joseph  Healy,  John  Murphy,  John  O'Mahony,  and  their  associates, 
successors,  and  assigns,  be,  and  they  are  hereby,  incorporated  as  a 
body  corporate  and  politic,  to  continue  for  the  term  of  ten  years, 
by  the  name  and  style  of  the  Phoenix  Gold  and  Silver  Mining 
Company,  and  by  that  name  and  style  shall  be  capable  of  making 
contracts,  of  suing  and  being  sued,  impleading  and  being  impleaded 
in  all  matters  whatever  in  all  courts  of  law  and  equity  in  this  Ter- 
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ritory,  and  may  have  and  use  a  common  seal,  which  may  be  altered 
at  pleasure,  and  that  they  may  be  capable  in  law  of  acquiring  and 
conveying  property,  personal,  real  and  mixed,  and  shall  have  and 
hold  peaceable  possession,  of  all  other  property  which  they  may 
hereafter  acquire,  when  not  interfering  with  any  prior  vested 
rights,  subject  to  the  laws  of  the  United  States  and  of  this  Ter- 
ritory. 

Sec.  2.  This  corporation  shall  have  power  to  make  contracts  of 
all  kinds,  and  to  establish  by-laws,  rules  and  regulations  for  the 
government  of  the  corporation  not  incompatible  with  the  Constitu- 
tion of  the  United  States  and  the  laws  of  the  Territory. 

Sec.  8.  The  said  company  shall  own  and  be  entitled  to  all  the 
quartz  and  mineral  and  ore  which  they  may  discover  or  penetrate 
within,  any  of  their  claims  which  they  may  discover,  excavate  or 
purchase,  so  as  not  to  interfere  with  any  prior  rights  to  any  lode  or 
claims  previously  owned  or  possessed  by  any  other  person,  persons 
or  company  not  incompatible  with  the  Constitution  of  the  United 
States  and  the  laws  of  the  Territory. 

Sec  4.  The  capital  stock  of  said  company  shall  be  fixed  by 
the  by-laws  of  said  company,  and  be  divided  into  shares  as  they 
may  provide.  They  may  elect  and  appoint  such  officers  and  agents 
as  they  may  choose ;  they  may  borrow  money,  and  issue  bonds  oP 
the  company  therefor ;  but  in  no  case  shall  they  incur  any  debts  to 
any  amount  more  than  twenty  per  cent  of  the  capital  stock  with- 
out a  previous  vote  of  two-thirds  in  interest  of  the  entire  company. 
Provided,  always,  That  the  said  capital  stock  of  the  company 
shall  at  no  time  exceed  the  sum  of  one  million  dollars. 

Sec.  5.  Any  person  or  persons  wilfully,  maliciously,  or  wan- 
tonly destroying  any  property  belonging  to  the  company,  or  ob- 
structing work  on  any  of  the  claims  of  said  company,  shall  forfeit* 
and  pay  treble  the  value  of  the  damages  or  losses  thereby  sustained 
by  said  company,  to  be  ascertained  by  any  court  having  jurisdic- 
tion, and  shall  be  deemed  guilty  of  a  misdemeanor  and  punished 
accordingly. 

Sec.  6.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage  and  approval  by  the  governor. 

[Approved  February  8,  1865.] 
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AN  ACT  to  incorporate  the  Kalida  Gold  and  Silver  Mining  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  John  Buchanan,  Matthew  Carroll,  Goo.  Steele,  0. 
E.  Upson,  W.  Berkins,  G.  W.  Case  and  J.  G.  Sarsfield,  their  asso- 
ciates, successors  and  assigns,  be  and  they  are  hereby  incorporated 
as  a  body  politic  and  corporate,  to  continue  for  the  term  of  ten 
years  by  the  name  and  style  of  Kalida  Gold  and  Silver  Mining 
Company,  and  by  that  name  and  style  shall  be  capable  of  making 
contracts,  of  suing  and  being  sued,  impleading  and  being  impleaded, 
in  all  matters  whatever,  in  all  courts  of  law  and  equity  in  this 
Territory,  and  may  have  and  use  a  common  seal,  which  may  be 
altered  at  pleasure,  and  that  they  may  be  capable  in  law  of  acquir- 
ing and  conveying  property,  both  personal  and  real  and  mixed,  and 
shall  have  and  hold  peaceable  possession  of  the  claim  or  claims  in 
their  possession,  and  of  all  others  which  they  may  hereafter  acquire 
providing  they  do  not  come  in  conflict  with  any  prior  vested  rights, 
subject  to  the  laws  of  the  United  States  and  of  this  Territory. 

Sbo.  2.  This  corporation  shall  have  power  to  make  contracts  of 
all  kinds  and  to  establish  by-laws,  rules  and  regulations  for  the 
government  of  the  corporation  not  incompatible  with  the  constitu- 
tion of  the  United  States  and  the  laws  of  this  Territory. 

Sbo.  8.  The  said  company  shall  own  and  be  entitled  to  all  the 
quartz  and  ore  which  they  may  discover  or  penetrate  within  any  of 
their  claims,  which  they  may  discover,  excavate  or  purchase,  so  as 
not  to  interfere  with  any  prior  rights  to  any  lode  or  claim  previously 
owned  or  possessed  by  any  other  person,  persons  or  Company,  not 
incompatible  with  the  constitution  of  the  United  States  and  the 
laws  of  this  Territory. 

Sec.  4.  The  capital  stock  of  said  company  shall  be  fixed  by 
the  by-laws  of  said  company  and  divided  into  shares  as  they  may 
provide ;  they  may  elect  and  and  appoint  such  officers  and  agents  as 
they  may  choose ;  they  may  borrow  money  and  issue  bonds  of  the 
company  therefor,  but  in  no  case  shall  they  incur  any  debt  to  an 
amount  more  than  twenty  per  cent,  of  the  capital  stock,  without  a 
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previous  vote  of  two-thirds  interest  of  the  entire  company :  Pro- 
vided, always,  that  the  said  capital  stock  of  the  company  shall  at 
no  time  exceed  the  sum  of  one  million  dollars. 

Sec.  5.  Any  person  or  persons  wilfully,  maliciously  or  wan- 
tonly destroying  any  property  belonging  to  the  company  or  obstruct- 
ing works  on  any  of  the  claims  of  said  company,  shall  forfeit  and 
pay  treble  the  value  of  the  damage  or  losses  thereby  sustained  by 
said  company,  to  be  ascertained  by  any  court  having  jurisdiction, 
and  shall  be  deemed  guilty  of  a  misdemeanor  and  punished  accord- 
ingly. 

Sbo.  6.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage  and  approval  by  the  governor. 

[Approved. February  8,  1865.1 


AN  ACT  to  incorporate  the  Ophir  and  Flat  Head  Bi?er  Wagon  Road  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sbo.  1.  That  M.  Carroll,  George  Steele  and  J.  J.  Healy,  their 
associates,  successors  and  assigns,  be  and  are  hereby  declared  a  body 
corporate  and  politic,  under  the  name  and  style  of  the  Ophir  and 
Flat  Ilead  River  Wagon  Road  Company,  for  the  term  of  ten  years ; 
and  by  that  name  shall  sue  and  be  sued,  plead  and  be  impleaded,  in 
all  courts  of  law  and  equity  in  this  territory ;  and  may  have  and 
use  a  common  seal  that  may  be  altered  at  pleasure. 

Sec.  2.  Said  company  shall  have  power  to  make  and  afterwards 
to  alter  any  and  all  needful  rules  and  regulations  for  the  govern- 
ment of  said  company,  for  the  management  of  a  road  hereafter  to 
be  constructed  by  them,  commencing  at  Ophir,  on  the  west  side  of 
Marias  river,  thence  west  by  Lewis  and  Clark's  pass  to  Horse 
Prairie,  about  twenty-five  miles  below  the  junction  of  the  Flat 
Head  river  with  the  Bitter  Root  river. 

Sec.  8.  Said  company  shall  have  power  and  authority  to  collect 
toll  on  said  road  as  hereinafter  mentioned  from  all  persons  travel- 
ling on  and  over  said  road  with  wagons,  vehicles  of  any  kind, 
with  horses,  mules,  asses,  cattle,  hogs  and  sheep,  and  any  person 
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passing  the  gate  on  said  road  without  paying  toll,  and  all  persons 
refusing  to  pay  toll,  as  required  by  this  act,  shall  forfeit  and  pay 
the  sum  of  ten  dollars  for  each  and  every  failure ;  to  be  recovered 
by  said  corporation  in  an  action  of  debt,  before  any  justice  of  the 
peace  in  any  district,  township  or  county  in  which  said  road,  or 
any  part  thereof,  is  situated. 

Sko.  4.  Said  company  shall  have  power  to  erect  one  toll  gate 
on  said  road  and  to  employ  a  toll  gatherer  at  said  gate,  who  shall 
demand  and  collect  toll  at  the  following  rates,  to  wit :  For  each 
wagon  or  vehicle  drawn  by  one  pair  of  horses,  mules  or  cattle,  three 
dollars;  for  each  additional  pair  of  horses,  mules  or  cattle,  one 
dollar ;  for  each  carriage  or  buggy  drawn  by  one  animal,  one  dollar 
and  fifty  cents ;  for  each  horseman  or  pack  animal,  one  dollar ;  for 
all  loose  stock,  per  head,  except  hogs  and  sheep,  fifty  cents ;  for 
hogs  and  sheep,  per  head,  twenty-five  cents :  Provided^  That  after 
two  years  the  county  commissioners  of  any  county  through  which 
the  road  shall  pass,  may  change  the  rates  of  toll,  on  the  application 
of  fifty  citizens  of  either  of  said  counties. 

Sec.  5.  Upon  complaint  Heing  made  to  any  justice  of  the 
peace,  in  any  town,  district  or  county  in  which  said  road  is  situated, 
that  the  same  is  not  in  good  condition  for  wagons  and  vehicles,  said 
justice  shall  summon  said  corporation  to  appear  before  him  at  a  time 
to  be  by  him  named,  not  exceeding  ten  days  from  the  day  said  com- 
plaint is  made ;  and  if  it  shall  appear  that  said  road  is  impassable 
for  wagons  and  vehicles,  and  that  the  complaint  is  true,  said  justice 
shall  render  a  judgment  against  said  corporation,  as  defendant,  for 
the  ooet  of  proceedings ;  and  thereupon  no  toll  shall  be  collected  on 
said  road  until  the  same  is  made  in  good  condition  for  wagons  and 
vehicles. 

Sec  6.  If  said  corporation  shall  demand  and  collect  any  toll 
after  any  such  judgment,  as  provided  in  section  five,  shall  have 
been  rendered,  before  the  said  road  shall  have  been  repaired  and 
put  in  good  order,  it  shall  forfeit  and  pay  the  sum  of  twenty  dollars 
for  each  such  violation,  which  may  be  sued  for  by  any  person,  be* 
fore  any  justice  of  the  peace  in  any  township,  district  or  county  in 
whioh  said  road  or  any  part  thereof  is  situated. 

Sec.  7.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage  and  approval  by  the  governor. 

[Approved  February  ft,  1866.) 
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AN  ACT  to  establish  a  Wagon  Road  from  the  waters  of  the  Grasshopper  Creek  to 

Hell  Gate. 


Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana: 

Sso.  1.  That  E.  B.  Johnson  and  L.  C.  Miller,  and  their  asso- 
ciates and  assigns,  be  and  are  hereby  constituted  a  body  politic, 
under  the  name  and  style  of  the  Johnson  Wagon  Road  Company, 
with  the  ordinary  powers  and  liabilities  of  corporations,  and  may 
use  a  company  seal,  and  sue  and  be  sued,  plead  and  be  impleaded 
in  all  courts  of  law  or  equity  having  jurisdiction  in  this  Territory. 

8bc.  2.  Said  company  may  make  and  establish  a  wsgon  road 
from  a  point  on  Grasshopper  Creek  above  Sturgis'  saw  mill  to  the 
Mullen  Road,  at  or  near  Hell  Gate  River. 

Sbc.  3.  Said  company  may  locate  and  make  said  road  over  the 
nearest  and  most  feasible  route,  and  have  the  exclusive  right  of 
way  for  one  mile  on  each  side  of  said  road. 

Sbc.  4.  And  it  shall  be  lawful  for  said  company,  their  heirs 
and  associates,  to  collect  the  following  rates  of  toll,  for  each  fifty 
miles,  vis: — For  each  wagon,  or  vehicle  drawn  by  two  animals, 
three  dollars ;  and  for  each  additional  pair  of  animals,  fifty  cents ; 
for  horse  and  rider,  fifty  cents ;  for  each  pack  animal,  fifty  cents ; 
and  for  loose  animals,  fifteen  cents,  each. 

Sbc.  5.  And  said  company  shall  make  or  cause  to  be  made  the 
aforesaid  road,  within  twelve  months  from  the  passage  of  this  act ; 
and  if  not  thus  made  and  completed  within  the  time  aforesaid,  this 
charter  shall  be  null  and  void. 

Sec.  6.  And  the  above  named  company  shall  have  the  right  to 
collect  toll  on  said  road  for  the  period  of  ten  years :  Provided, 
That  no  part  of  this  act  shall  be  so  construed  as  to  prevent  the 
county  commissioners  at  any  time  to  change  and  fix  the  rates  of  toll 
which  said  company  may  collect 

Sbc.  7.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  approval  by  the  governor. 

[Approve*  February  8t  1866.] 
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AN  ACT  to  dissolve  the  bond*  of  matrimony  between  William  Gibson  and  Elisabeth 

D.  Gibson. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  the  bonds  of  matrimony  existing  between  William 
Gibson  and  Eliaabeth  D.  Gibson,  hie  wife,  be  and  the  same  an 
hereby  dissolved. 

8bo.  2.  This  aet  to  take  effect  and  be  m  force  from  and  after 
its  approval  by  the  governor. 

{Approved  Vebrttary  4,  1006.) 


AN  ACT  to  dissolve  the  bonds  of  matrimony  existing  between  Charles  Bartholo- 
•mw  and  Esther  L.  J 


Be  it  enacted  if  the   Legislative  Assembly  of  the  Territory 

of  Mewtana: 

Sec.  1.  That  the  bonds  of  matrimony  existing  between  Charles 
Bartholomew  and  Esther  L  Bartholomew,  his  wife,  be  and  the  same 
are  hereby  dissolved. 

Sec.  2.    This  act  to  be  in  force  from  and  after  its  approval  by 

the  governor. 

[Approved  February  8,  1865] 


AW  ACT  to  dissolve  the  bonds  of  matrimony  existing  between  George  C.  Howard 
•ad  Jbuav  G.  fiawanL 


Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  the  bonds  of  matrimony  heretofore  and  now  exist- 
ing between  George  C.  Howard  and  Lacy  G.  Howard,  his  wife,  be 
and  the  same  are  hereby  dissolved. 
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Sec.  2.    This  act  to  take  effect  and  be  in  force  from  and  after 
its  approval  by  the  governor, 

[Approved  February  8, 186&] 


AN  ACT  to  incorporate  and  establish  tbe  Montana  and  Idaho  Wagon  Road  Com- 
pany. 


Be  it  enacted  by  the  Legislative  Assembly  of  the    Territory 

of  Montana : 

Sec.  1.  That  Theodore  D.  Maltby,  John  M.  Creighton,  Asa 
Mathews,  H.  L.  Davis,  and  James  Glasscock,  be  and  are  hereby 
constituted  a  body  corporate,  under  the  name  and  style  of  the  Mon- 
tana and  Idaho  Wagon  Road  Company. 

Sec.  2.  Said  company  shall  have  power,  in  its  corporate  capac- 
ity and  name  to  sue  and  be  sued,  contract  and  be  contracted  with, 
buy  and  sell,  and  have  all  the  necessary  powers  of  a  corporation. 

Sko.  8.  Said  company  shall  have  the  right  to  locate  and  con- 
struct a  wagon  road,  commencing  en  the  summit  of  tbe  Bitter  Root 
Mountains,  at  tbe  line  dividing  Montana  and  Idaho,  and  at  the 
head  of  the  northwest  fork  of  tbe  Bitter  Root  River,  near  the  Nez' 
Perces  trail,  and  running  thence  along  or  near  said  stream  to  its 
confluence  with  Repes  fork  of  Bitter  Root  River,  up  and  near  said 
Repes  fork  to  or  near  its  source ;  thence  across  the  Rocky  Mountain 
range  to  the  head  of  the  north  fork  of  Big  Hole  River ;  thence  down 
along  or  near  said  fork  to  or  near  its  confluence  with  the  main  Big 
Hole  River;  thence  down  along  or  near  said  river  to  the  Deer 
Lodge  and  Virginia  City  Wagon  Road. 

Sec.  4.  It  shall  be  the  duty  of  said  corporation  to  build  and 
construct  a  good  wagon  road,  to  build  bridges  and  establish  ferries, 
and  keep  the  same  in  good  repair  for  the  convenience  of  the  trav- 
elling public. 

Seo.  5.  That  within  six  months  from  the  passage  of  this  act, 
the  said  corporation  shall  commence  constructing  said  road,  and 
within  three  years  thereafter  they  shall  complete  the  same,  other- 
wise this  franchise  shall  be  void. 

Sxc.  6.    That  when  said  corporation  shall  have  completed  said 
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road  as  aforesaid,  they  shall  be  authorised  to  erect  one  toll  gate  on 
each,  forty  miles  distance  on  said  road,  and  to  charge  and  collect 
tolls  thereat,  provided  the  aggregate  toll  on  the  whole  road  does  not 
exceed  the  following  rates :  For  each  wagon  or  vehicle  drawn  by 
one  horse  or  mule,  four  dollars ;  for  each  wagon  or  vehicle  drawn 
by  one  span  of  horses  or  males,  or  yoke  of  cattle,  eight  dollars ; 
for  each  additional  span  of  horses  or  mules  or  yoke  of  cattle,  two 
dollars;  for  one  man  and  horse  or  mule,  one  dollar;  for  each  pack 
animal,  one  dollar ;  for  loose  horses,  mules  or  cattle,  fifty  cents  per 
head ;  for  sheep,  goats  or  swine,  twenty-five  cents  per  head. 

Sec.  7.  The  said  company  shall  have  a  president,  secretary  and 
treasurer,  and  such  other  officers  as  the  by-laws  of  said  company 
may  direct. 

Sec.  8.  The  capital  stock  of  said  company  shall  be  any  sum 
not  to  exceed  three  hundred  thousand  dollars,  in  shares  of  one  hun- 
dred dollars  each ;  and  when  ten  thousand  dollars  shall  be  sub- 
scribed to  the  capital  stock,  the  corporation  shall  have  power  to 
make  assessments,  collect  the  same  and  proceed  to  the  making  of 
said  road. 

Sec.  9.  The  legislative  assembly  after  the  expiration  of  six 
years  from  the  date  of  the  completion  of  said  road,  shall  have  au- 
thority to  alter  or  modify  the  above  rates  of  toll  as  in  their  judg- 
ment the  public  interest  may  require. 

Sec.  10.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

[Approved  February  8,  1865.] 


AN  ACT  to  incorporate  the  Virginia  City  and  Camas  Creek  Wagon  Road  Com 

pany. 


Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  John  C.  Ryan,  Patrick  Ryan,  and  their  legal 
associates  and  successors  are  hereby  constituted  a  body  corporate 
and  politic  under  the  name  and  style  of  the  Virginia  City  and 
Camas  Creek  Wagon  Road  Company,  and  by  that  name  may  sue 
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and  be  sued,  plead  and  be  impleaded,  and  may  have  and  use  a  com- 
mon seal  which  may  be  altered  at  pleasure. 

Sbc.  2.  Said  road  shall  extend  from  Virginia  City  in  Madison 
county  to  Brown's  Gulch  or  Bacheldor's  Gulch ;  thence  np  the  said 
gulch  or  gulches  to  the  dividing  ridge  between  the  waters  of  the 
Madison  river  and  the  said  gulches,  thence  by  the  most  feasible  and 
direct  route  to  the  southern  boundary  line  of  this  Territory,  at  or 
near  the  head  of  Camas  creek. 

Sbc.  8.  It  shall  be  lawful  for  said  company  to  acquire  and  hold 
any  real  estate  necessary  for  the  use  of  toll  keepers  on  the  line  of 
said  road,  and  for  no  other  purpose  whatsoever,  and  to  sell,  dispose 
of  and  convey  by  deed  any  real  estate  so  used  and  occupied  for  the 
use  of  toll  keepers  on  said  road,  whenever  they  may  deem  it  for  the 
interest  of  said  corporation  to  do  so. 

Sbc  4.  Said  corporation  shall  have  power  to  make  and  after- 
wards to  alter  and  change  all  needful  rules  and  regulations  for  the 
government  and  management  of  said  road ;  and  shall  elect  a  presi- 
dent, secretary  and  treasurer,  at  such  time  and  place  as  the  said 
corporation  herein  mentioned  may  agree  upon ;  and  annually  there- 
after to  elect  a  president,  secretary  and  treasurer,  who  shall  be 
shareholders  in  said  company :  Provided,  however  y  That  the  said 
secretary  and  treasurer  may  be  united  in  one  person,  if  deemed  ad- 
visable by  said  corporation. 

Sbc.  5.  Said  corporation  by  their  agents  shall  have  power  and 
authority,  for  a  term  of  ten  years,  to  collect  toll  as  hereinafter 
mentioned  from  all  persons  travelling  upon  and  over  said  roads  with 
wagons  or  vehicles  of  any  sort,  with  horses,  mules,  asses,  and  with 
cattle,  sheep  and  swine ;  and  any  person  who  shall  pass  any  toll 
gate  upon  said  road  authorised  to  be  erected  and  established  by  said 
corporation  without  having  first  paid  toll,  as  required  by  this  act, 
shall  forfeit  and  pay  for  each  and  every  offence  the  sum  of  twenty- 
five  dollars,  to  be  recovered  by  an  action  of  debt  by  said  corpora- 
tion. 

Sbc.  6.  In  all  recoveries  had  by  said  corporation,  as  provided 
in  the  last  preceding  section,  one-half  of  the  sum  so  recovered  shall 
be  for  the  use  of  the  informant  and  the  other  half  for  the  use  of  the 
county  in  which  said  toll  gate  may  be  situated ;  and  it  shall  not  be 
necessary  to  be  stated  in  the  demand  of  the  plaintiff  that  the  sum 
sued  for,  as  provided  in  the  preceding  section,  shall  be  stated  for 
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the  use  of  the  informant  and  said  county ;  nor  shall  the  interest  of 
the  informant  in  the  recovery  of  the  said  one-half  of  said  sum  pre- 
clude him  from  testifying  in  the  case,  nor  shall  it  preclude  any  eit- 
fcen  of  the  Territory  from  so  testifying  on  behalf  of  the  plaintiff 

Sbg.  7.  There  may  be  erected  upon  the  main  line  of  said  road 
toll  gates  to  the  number  of  two,  and  no  more,  at  which  gates  re- 
spectively there  may  be  collected  upon  all  wagons,  vehicles,  horses, 
mules,  asses,  cattle,  sheep  and  swine  passing  over  said  road  the  fol- 
lowing tolls,  and  no  more,  viz :  upon  each  wagon  or  vehicle  drawn 
by  one  span  of  horses,  mules,  or  yoke  of  oxen,  the  sum  of  two  dol- 
lars; upon  each  additional  span  of  horses,  mules,  or  cattle,  to  eaoh 
wagon  or  vehiole,  the  sum  of  thirty  cents ;  upon  eaoh  riding  horse 
or  mule,  the  sum  of  twenty-five  cents ;  upon  eaoh  pack  animal  the 
sum  of  twenty-five  cents;  upon  horses,  mules,  cattle  and  a«ea, 
driven  upon  or  over  said  road,  the  sum  per  head  of  ten  cents ;  upon 
all  sheep  and  swine  driven  over  said  road,  the  sum  per  head  of  two 
oenteu  Provided,  That  no  toll  £ate  shall  be  erected  or  maintained 
nearer  than  nine  miles  of  the  city  of  Virginia. 

Sbc.  &  It  shall  not  be  lawful  for  any  gate  keeper  on  said  road 
to  collect  tolls  from  any  person  passing  through  said  gates  when 
going  to  or  returning  from  funerals. 

S*c.  9*  Upon  complaint  being  made  to  any  justice  of  the  peace 
in  any  county  through  which  said  road  extends  that  any  portion  of 
said  road  is  not  in  reasonably  good  condition  for  wagons  or  vehicles, 
the  said  justice  shall  summon  the  gate  keeper  nearest  the  place  on 
said  road  complained  of  to  appear  before  him  on  a  day  eertain,  not 
more  than  five  days  from  the  day  of  complaint,  at  a  certain  hour  in 
the  day,  to  be  by  the  justice  fixed,  and  if  it  shall  appear  to  the 
justice  that  the  complaint  is  true,  judgment  shall  be  rendered 
against  the  said  corporation,  as  defendant,  for  the  oosts  of  the  pro- 
ceedings ;  and  thereupon  no  tolls  shall  be  collected  fry  said  gate 
keeper  so  summoned  until  said  road  shall  be  put  in  good  repair  for 
the  passage  of  wagons  and  vehicles. 

Sao.  10.  If  any  gate  keeper  shall  demand  and  collect  any  tolls 
before  said  road  shall  be  repaired  and  made  passable,  as  provided  in 
the  section  above  recited,  he  shall  forfeit  and  pay  the  sum  of  twenty- 
five  dollar^  which  may  be  sued  for  by  any  person,  in  an  action  for 
debt,  for  the  use  of  the  informant,  before  any  justice  of  the  peace 
in  the  county  in  which  said  gate  keeper  may  reside. 
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Seo.  11.    This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

(Approved  Ftbrmry  8,  188*.] 


AN  ACT  to  HMorpoMto  the  Sinn*  Bridge  Company. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Seo.  1.  That  John  Fraser,  James  Bead,  William  Johnson,  and 
their  legal  associates,  successors  and  assigns,  are '  hereby  created 
and  constituted  a  body  politic  and  corporate,  under  the  name  and 
style  of  the  Sinne  Bridge  Company,  and  under  that  name  and  style 
are  capable  of  suing  and  being  sued,  impleading  and  being  im- 
pleaded in  all  courtB  of  law  and  equity  having  jurisdiction  in  such 
cases  in  this  Territory. 

Sec.  2.  Said  company  are  hereby  authorized  to  build  a  bridge 
across  Wisdom  or  Big  Hole  River  at  a  point  where  the  road  from 
Virginia  City  to  Deer  Lodge  Valley  crosses  the  Big  Hole  River, 
and  shall  have  exclusive  right  of  way  across  said  river  for  one  mile 
on  each  side  of  said  bridge,  and  to  collect  toll  for  crossing  said 
bridge  as  follows: — For  each  wagon  or  vehicle  drawn  by  two 
horses,  mules  or  oxen,  two  dollars;  for  each  additional  pair  of 
horses,  mules  or  oxen,  fifty  cents ;  for  each  packed  animal,  fifty 
cents ;  for  each  man  and  horse  or  mule,  fifty  cents ;  for  each  head 
of  loose  horses,  cattle,  mules  or  asses,  twenty-five  cents ;  for  each 
head  df  sheep  or  hogB,  ten  cents. 

Seo.  3.  Said  company  shall  maintain  and  have  said  bridge  for 
ten  years,  provided  that  nothing  in  this  act  shall  be  so  construed  as 
to  prevent  the  county  commissioners  from  regulating  the  rates  of 
toll  from  two  years  after  the  passage  of  this  act  upon  petition  of 
thirty  residents  of  the  county  in  which  said  bridge  is  located. 

Sec.  4.  8aid  company  shall  repair  and  keep  in  order  the  road 
for  fifteen  miles  west  of  said  bridge,  and  upon  complaint  of  any 
person  that  may  be  travelling  upon  said  road,  made  to  the  nearest 
magistrate  that  said  portion  of  the  road  is  not  in  good  order  for  the 
we  and  passage  of  wagons,  said  company  shall  not  be  entitled  to 
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collect  toll  for  crossing  said  company's  bridges  until  said  road  is 
pat  in  good  order  for  the  use  of  the  public. 

Sbc.  5.    This  act  to  take  effect  and  be  in  force  from  and  after 
its  approval  bj  the  governor. 

[Approved  February  89 1865.  J 


AN  ACT  to  incorporate  the  Ionia  Gold  and  Silver  Mining  Company. 


fie  it  enacted  by  the  Legislative  Assembly  of  the    Territory 

of  Montana: 

Sec.  1.  That  for  the  purpose  of  developing  the  gold,  silver  and 
other  mineral  resources  of  the  country,  and  encouraging  the  pros- 
pecting end  mining  interests  of  the  Territory  of  Montana,  David 
Cowan,  C.  M.  Curtis,  William  A.  Shrayer,  Frank  Steel,  N.  T. 
Butler,  George  8.  Stienbirger,  D.  D.  T.  Perry,  and  William 
Decker,  of  Virginia  City,  in  said  Territory,  and  such  other  persons 
as  may  hereafter  become  associated  with  them,  and  their  successors, 
be  and  they  are  hereby  constituted  a  body  politic  and  corporate, 
by  the  name  of  the  Ionia  Gold  and  Silver  Mining  Company,  for  the 
term  of  twenty-five  years,  and  by  and  under  such  corporate  name, 
may  make,  contract  and  be  contracted  with,  sue  and  be  sued,  plead 
and  be  impleaded  in  all  courts  of  law  or  equity  in  the  Territory,  and 
may  have  and  use  a  common  seal  and  alter  the  same  at  pleasure. 

Sec.  2.  Any  five  of  the  corporators  named  in  this  act  may  pro- 
ceed to  open  books  for  subscriptions  to  the  capital  stock  of  said  com- 
pany, after  giving  ten  days  notice  thereof,  by  posting  three  printed 
notices  of  the  time  and  place  of  the  same,  in  three  public  places  in 
the  city  of  Virginia,  in  this  Territory.  When  an  amount  of  stock 
is  subscribed  of  ten  thousand  dollars,  they  may  proceed  to  organise 
under  this  act,  and  there  shall  be  elected  from  the  stockholders  of 
said  corporation  five  directors  who  may  serve  for  one  year  or  until 
their  successors  are  elected,  and  from  the  said  directors  there  shall 
be  elected  a  president,  and  also  there  shall  be  elected  a  secretary 
and  treasurer ;  but  the  office  of  secretary  and  treasurer  may  be 
united  in  one  person  if  deemed  necessary. 

Sec.  8.    The  capital  stock  of  said  company  shall  be  ten  thou- 
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mud  dollars,  which  may  be  increased  from  time  to  time  to  time,  to 
a  sum  not  exceeding  one  million  dollars,  to  be  represented  by  cer- 
tificates of  fifty  dollars  for  each  share  paid  in.  Said  stock  shall  be 
deemed  personal  property  and  transferable  by  endorsement  or  on  the 
books  of  said  company.  The  said  company  shall  have  power  to 
establish  an  office  in  the  city  of  Virginia,  in  this  Territory,  one  in 
the  city  of  New  York,  one  in  the  city  of  San  Francisco,  one  in  the 
city  of  Chicago,  and  one  in  the  city  of  Denver,  in  the  Territory  of 
Colorado,  if  deemed  necessary,  for  tbe  transaction  of  tbeir  business. 
The  stockholders  shall  be  liable  only  to  the  amount  of  stock  sever- 
ally held  by  them  in  said  company. 

Sec.  4.  The  board  of  directors  of  said  corporation  may  pass 
such  by-laws,  rules  and  regulations  for  their  government  as  they 
may  deem  expedient,  not  inconsistent  with  the  laws  of  the  United 
States  or  of  this  Territory ;  and  may  alter  or  amend  the  same  at 
any  regular  meeting  of  the  board  of  directors. 

Sbc.  5.  The  said  company  may  prospect  for,  and  shall  have 
power  in  the  name  of  said  corporation,  to  pre-empt  lode  or  lead 
claims,  of  whatever  kind,  nature  or  description,  not  exceeding  the 
numbor  now  limited  or  may  hereafter  be  limited  by  law,  which  said 
lead  or  lode  claims  shall  be  the  joint  property  of  the  several  stock- 
holders of  said  corporation,  with  the  power  to  acquire  and  hold,  by 
purchase  or  otherwise,  any  lode  or  lead  claims,  real  estate  and  other 
property,  of  whatever  description,  for  the  purpose  of  carrying  on 
the  business  of  mining,  crushing,  smelting  or  otherwise  extracting, 
or  separating  minerals  of  whatever  sort  or  description  from  the  ore,, 
quarts  or  pyrites,  either  by  water  or  steam,  and  for  the  purpose  of' 
mining,  may  make  or  construct  railroads,  drive  tunnels,  sink  shafts,, 
and  do  and  perform  all  other  things  necessary  and  requisite  to  be 
done  for  the  purpose  of  mining,  either  by  arastras,  furnaces  or. 
quartz  mills,  with  the  necessary  machinery  belonging  and  attached 
thereto. 

Sbc.  6.  The  said  corporation  is  authorised  to  sell,  convey  or 
dispose  of  any  of  their  property,  in  the  manner  they  may  prescribe 
by  the  by-laws,  rules  or  regulations  they  make  for  their  govern- 
ment, a  copy  of  said  by-laws,  rules  or  regulations  being  signed  by 
the  president  of  said  board,  and  certified  to  by  the  secretary  of  said 
/oorporation,  and  recorded  in  the  office  of  the  recorder  of  deeds  of 
86 
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the  county  in  which  said  real  estate,  lode  or  lead  olaim  or  claims 
or  other  property  may  be  looated. 

Bio.  7.    This  act  to  be  in  foroe  from  and  after  its  passage. 
[Approved  Fribmftry  a,  1865.] 


AN  ACT  to  tncorportte  the  Ottsws  Mining  Compsny. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sbo.  1.  That  Richard  Roeeter,  J.  W.  Myers,  W.  B.  Elleson, 
are  hereby  created  a  body  corporate  and  politic,  to  be  known  aa  the 
Ottawa  Mining  Company,  and  by  that  name  and  style  may  sue  and 
be  sued,  plead  and  be  impleaded  in  all  courts  of  law  or  equity  in 
this  Territory,  may  make  contracts  and  establish  by-laws,  rules 
and  regulations  for  the  government  of  said  company,  and  may  elect 
a  president,  secretary  and  treasurer,  whose  duties  and  term  of  office 
shall  be  prescribed  by  the  by-laws  of  said  company,  may  take, 
hold,  possess  and  enjoy  the  fee  simple  or  other  title  to  such  property 
real  and  personal  as  may  be  neceseary  for  the  transaction  of  their 
business. 

Sec.  2.  Said  company  may  hold  and  enjoy,  subject  to  the  laws 
of  this  Territory,  two  hundred  feet  for  each  member  of  said  com- 
pany on  any  lead,  lode  or  ledge,  either  gold  or  silver,  not  previously 
pre-empted,  and  may  sell  and  dispose  of  die  same  and  make  good 
and  sufficient  deeds  therefor. 

Sbc.  8.  Said  company  may  erect  and  maintain  any  or  all  kinds 
of  machinery  for  the  purpose  of  smelting,  crushing  or  otherwise 
extracting  the  gold  or  silver  from  the  quarts  taken  from  their 
claims,  and  may  sink  shafts,  drive  tunnels,  build  and  construct  all 
roads,  either  rail  or  wagon,  which  may  be  necessary  for  conveying 
their  own  quarts  to  their  machinery,  and  do  all  other  acts  and 
things  for  the  successful  transaction  of  their  said  business. 

Sbo.  4.  The  capital  stock  of  said  oompany  shall  oonsiet  of  two 
hundred  thousand  dollars,  which  shall  be  divided  into  shares  of  one 
hundred  dollars  each.  Said  shares  may  be  disposed  of  by  transfer 
on  the  books  of  the  company. 
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Sbo.  5.    This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

(Approved  February  8, 1864.] 


AN  ACT  to  incorporate  the  Madison  County  Mining  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sbc.  1.  That  R.  M.  Hagaman,  R  N.  Hill,  Nathan  Steinx,  T. 
C.  Jones,  E.  B.  Neally,  and  their  associates  and  successors,  shall 
be  and  are  hereby  constituted  and  created  a  body  politic  and  cor- 
porate, under  the  name  and  style  of  the  Madison  County  Mining 
Company,  and  by  that  name  shall  bo  competent  to  make  contracts, 
sue  and  be  sued,  plead  and  be  impleaded,  contract  debts,  hold  cred- 
its, purchase,  pre-empt,  hold,  work  and  dispose  of  mining  claims, 
mill  sites,  water  privileges,  and  all  other  property  necessary  to 
the  business  of  said  incorporation  and  to  have  a  corporate  seal  and 
device. 

Sec.  2.  The  capital  stock  of  said  company  shall  be  five  hundred 
thousand  dollars,  which  the  company  may  increase  to  one  million 
dollars,  to  be  divided  into  shares  of  one  hundred  dollars  each. 

Sec.  8.  The  company  shall  have  power  to  elect  such  officers 
and  prescribe  such  rules  and  regulations  for  its  government  as  it 
may  deem  proper;  Provided,  That  no  act  maybe  performed  by 
said  company  or  its  officers  contrary  to  the  Constitution  and  laws 
of  the  United  States,  and  the  Organic  Act  of  this  Territory. 

Sec  4.  The  company  shall  bold  its  charter  and  the  rights  and 
privileges  under  such  charter  for  the  term  of  twenty-five  years. 

Sbo.  5.  The  principal  place  of  business  of  said  company  shall 
be  located  at  Virginia  City,  in  this  Territory,  and  the  company 
may  establish  such  other  branches  as  may  be  thought  proper  at 
other  places  in  this  Territory. 

Sec.  6.    This  act  shall  take  effect  from  and  after  its  passage. 
[Approved  February  8,  1869.] 
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AN  ACT  to  incorporate  the  8il?er  Bow  Dltoh  Company. 

Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  S.  0.  Humprey,  Wm.  Allison,  and  their  associ- 
ates, successors  and  assigns,  are  hereby  constituted  a  body  corpo- 
rate and  politic,  capable  of  suing  and  being  sued,  pleading  and 
being  impleaded  in  all  courts  of  law  and  equity,  under  the  name 
and  style  of  the  Silver  Bow  Ditch  Company. 

Sko.  2.  The  said  company  shall  have  for  the  term  of  ten  years 
from  and  after  the  passage  of  this  act,  the  exclusive  right  to  take 
water  from  the  Silver  Bow  Creek,  at  any  point  within  nine  miles 
above  its  mouth,  and  to  convey  the  same  in  such  ditch  or  ditches  to 
little  Deer  Lodge  River,  as  may  in  the  opinion  of  the  company, 
best  accommodate  the  interest  of  miners  in  said  region.  And  said 
company  shall  also  have  the  right  and  privilege  to  construct  a  dam 
to  accomplish  the  object  of  said  ditch. 

Sec.  3.  The  capital  stock  of  said  company  shall  be  ten  thou- 
sand dollars,  which  may  be  increased  at  the  discretion  of  the  com- 
pany to  two  hundred  thousand  dollars. 

Sec.  4.  Said  company  shall  have  power  to  make  such  by-laws 
as  may  be  necessary  for  management  of  the  business  of  said  com- 
pany. 

Sec.  5.  The  said  company  shall  have  the  right  to  charge  and 
collect  payment  for  all  water  furnished  by  the  ditch  and  used  by 
others  at  such  rates  as  may  be  agreed  upon  by  the  parties. 

Sec.  6.  The  said  company  shall  have  the  right  to  pre-empt, 
purchase  and  hold  real  estate  or  mining  claims  whenever  they  may 
deem  it  necessary  so  to  do 

Sec.  7-  Any  person  or  persons  who  shall  wilfully  injure  the 
said  company's  ditch  or  ditches  or  appurtenances,  shall  be  deemed 
guilty  of  a  misdemeanor  and  punished,  upon  conviction,  by  fine  or 
imprisonment  or  both,  at  the  discretion  of  the  court  before  whom 
such  conviction  is  made. 

Sec.  8.     This  act  shall  take  effect  and  be  in  force  from  and  after 

its  passage. 

[Approved  February  8,  1865.] 
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AN  ACT  to  dlMoWe  the  bonds  of  matrimony  between  Henry  G.  Wright  and  Mar 

garet  J.  Wright. 


Be  it  enacted  by  the  Legislative  Assembly  of  the    Territory 

of  Montana : 

Sec.  1.  That  the  bonds  of  matrimony  heretofore  and  now  exist- 
ing between  Henry  Clay  Wright,  and  Margaret  J.  Wright,  be  and 
the  same  are  hereby  dissolved. 

Sec.  2.    This  act  to  take  effect  from  and  after  its  passage. 

[Approved  February  8,  1865.] 


AN  ACT  to  incorporate  the  Oroflno  Mining  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana  : 

Seo.  1.  W.  C.  Gillette,  James  King  and  G.  F.  Clark,  and  their 
associates,  are  hereby  constituted  a  board  of  corporators,  known  as 
the  Orofino  Mining  Company,  and  by  that  name  and  style  may  sue 
and  be  sued,  plead  and  be  impleaded,  in  all  the  courts  of  record  in 
Territory. 

Sec.  2.  Said  company  shall  have  the  power  to  pre-empt,  to  buy 
and  sell  gulch  mining  claims  and  gold  and  silver  lodes,  and  stone  coal 
beds,  to  build  furnaces  and  crushing  mills,  to  hold  water  privileges, 
to  use  and  employ  all  machinery  that  they  may  deem  neoessary  in 
carrying  on  the  mining  business  in  all  its  departments  and  details. 

Sec.  8.  The  capital  stock  of  said  company  shall  be  five  hundred 
thousand  dollars,  divided  into  shares  of  two  hundred  dollars  each, 
and  each  bolder  of  the  stock  of  said  company  shall  be  entitled  to 
oast  one  vote  for  each  share  of  stock  he  may  hold  at  all  elections 
for  directors  of  said  company,  and  for  the  election  of  such  other 
officers  as  may  be  neoessary. 

Sec.  4.  The  said  company  shall  have  the  privilege  to  establish 
offioes  at  such  points  and  places  as  they  may  deem  neoessary  for 
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transacting  their  business,  and  may  open  books  for  subscription  to 
said  capital  stock  at  such  time  and  places  as  may  be  agreed  upon 
at  a  regular  meeting  of  the  board  of  directors  of  said  oompany. 

Seo.  5.  When  the  sum  of  one  hundred  thousand  dollars  has 
been  subscribed,  the  said  company  shall  notify  said  subscribers  of 
stock  that  they  shall,  on  a  day  to  be  named,  proceed  to  elect  five 
directors  for  said  company. 

Sec.  6.     Said  stockholders  may  vote  by  proxy. 

Seo.  7.  When  said  directors  shall  bo  elected  they  shall  hold 
their  office  for  one  year  and  until  their  successors  are  elected,  and 
shall  take  possession  of  and  control  the  property  and  assets  of  said 
oompany,  and  shall  have  generally  all  such  powers  and  privileges 
as  may  be  necessary  to  carry  on  the  business  of  said  company,  and 
to  make  such  by-laws  for  that  purpose  as  may  be  needful  within  the 
purport  and  meaning  of  this  act. 

Sec.  8.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  February  8, 1865.] 


AN  ACT  to  incorporate  the  Grasshopper  Bad  Book  Ditoh  Oompaay. 

Be  it  enacted  by  the    Legislative  Assembly  of  the  Territory 

of  Montana  : 

Sec  1.  That  P.  S.  MoKovin,  J.  W.  Ripper,  John  Vipond  and 
Wm.  Cook,  and  their  heirs  and  assigns,  are  hereby  created  a  body 
politic  and  corporate,  by  the  name  and  style  of  the  Grasshopper 
Bed  Rock  Ditoh  Company,  and  by  that  name  they  and  their  assigns 
shall  have  ten  years  succession,  may  oontract,  sue  and  be  sued, 
plead  and  be  impleaded,  in  all  courts,  and  may  purchase,  hold, 
lease,  sell  and  convey  any  estate  and  property,  either  real,  personal 
or  mixed,  for  the  purpose  of  said  company. 

Seo.  2.  The  capital  stock  of  said  company  may  be  one  hundred 
thousand  dollars,  which  may  be  increased  by  the  board  of  directors 
to  any  sum  not  exceeding  five  hundred  thousand  dollars,  and  divided 
into  shares  of  one  hundred  dollars  each,  which  shall  be  personal 
property;  certificates  of  said  stock  may  be  issued  by  the  directors 
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or  a  majority  of  them,  and  said  certificates  shall  be  transferable  by 
endorsement 

Sec.  8.  The  powers  of  said  company  shall  be  vested  in  and  ex- 
ercised by  a  board  of  directors,  who  shall  be  stockholders  therein, 
bat  until  the  first  election  the  corporators  herein  named  shall  be  the 
directors,  and  they  shall  continue  until  their  successors  are  duly 
elected,  and  any  vacancy  occurring  in  said  board  by  death,  resigna- 
tion, refusal  or  inability,  or  by  a  director  ceasing  to  be  a  stock- 
holder, by  a  transfer  of  his  stock  or  otherwise,  shall  be  filled  by 
the  remaining  members  of  said  board,  and  the  said  board  may  adopt 
by-laws  for  the  conducting  and  regulating  the  affairs  and  business 
of  said  company  and  the  appointment  of  such  officers  or  agents  as 
may  be  necessary,  not  inconsistent  with  the  laws  of  this  Territory 
or  of  the  United  States,  and  they  may  make,  execute  and  acknow- 
ledge all  deeds  and  other  instruments  of  writing  required  to  be  made 
in  the  course  of  the  business  of  said  company. 

Sec.  4.  The  said  company  shall  have  power  to  construct  a  bed 
rock  drain  ditch  from  a  point  known  as  the  lower  line  of  the  Inde- 
pendent Mining  District,-  and  extending  to  the  upper  end  of  the 
Bannack  Mining  District  or  any  intermediate  points  on  said  creek. 
Said  company  shall  have  the  right  of  way  through  the  mining 
claims  on  said  creek,  not  to  exceed  six  feet  wide,  to  construct  said 
ditch,  having  first  obtained  the  consent  of  two-thirds  of  the  claim 
ownere  between  any  points  they  may  be  constructing  said  ditch,  aad 
at  any  time  when  said  company  shall  have  constructed  a  good  and 
sufficient  drain  ditch  through  any  of  the  said  claims  the  owners 
thereof  may  tender  to  the  said  company  a  deed  for  the  undivided 
one  half  interest  in  the  claim  or  claims  so  owned  by  him,  or  he  shall 
be  assessed  by  three  disinterested  persons  (to  be  agreed  upon  by 
himself  and  the  directors)  to  pay  his  proportion  of  the  cost  of  con- 
structing said  dram  ditch :  Provided,  That  no  previous  written 
agreement  shall  have  been  made  between  said  company  and  the 
claim  owner,  in  which  case  the  tenor  of  said  agreement  shall  be 
fully  observed. 

Sbo.  5.  On  the  first  Monday  of  April  annually,  between  the 
hours  of  two  in  the  forenoon  and  three  in  the  afternoon,  at  such 
place  as  the  board  may  appoint,  an  election  for  three  directors  shall 
be  held  to  serve  for  the  ensuing  year  and  until  their  successors  are 
duly  elected ;  all  elections  shall  be  by  ballot,  every  stockholder 
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being  entitled  to  one  vote,  in  person  or  by  proxy,  for  each  share  of 
said  stock  owned  by  him,  and  the  person  receiving  the  largest  num- 
ber of  votes  shall  be  declared  duly  elected  if  qualified. 

Sec.  6.  Said  company  shall  commence  the  said  work  within 
thirty  days  after  the  passage  of  this  act,  and  prosecute  the  said 
work  as  fast  as  practicable. 

Sec.  7.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage  and  approval  by  the  governor. 

[Approved  February  8, 1865.] 


AN  ACT  to  incorporate  the  Montana  Excelsior  Gold  and  Silver  Mining  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territor 

of  Montana : 

Sbo.  1.  For  the  purpose  of  developing  the  gold,  silver,  and 
other  resources  of  the  country,  and  encouraging  the  mining  inter- 
ests in  Montana  Territory,  Christian  Mead,  John  B.  Miller,  Amos 
L.  Oronse,  and  Homer  R.  Payne  of  Bannack  City,  Montana  Ter- 
ritory, John  H.  White  and  Matthias  J.  Miller  of  Albion,  Orleans 
county,  State  of  New  York,  Sanford  £.  Church,  New  York,  Bur- 
ton C.  Cook,  Illinois,  Michael  Roan  of  Massachusetts,  and  such 
other  persons  as  may  hereafter  become  associated  with  them,  be, 
and  they  are  hereby,  constituted  a  body  politic  and  corporate,  under 
the  name  and  style  of  the  Montana  Excelsior  Gold  and  Silver  Min- 
ing Company,  and  by  and  under  such  corporate  name  and  capacity 
may  sue  and  be  sued,  plead  and  be  impleaded  in  any  of  the  courts 
of  law  and  equity  in  this  Territory. 

Sko.  2.  Said  corporation  may  have  and  use  a  common  seal,  and 
alter  the  same  at  pleasure ;  and  shall  be  capable  of  holding,  using, 
and  conveying  any  estate,  real  and  personal,  necessary  for  the  use 
of  said  corporation. 

Sec.  8.  The  capital  stock  of  said  company  or  corporation  shall 
be  two  hundred  and  seventy-five  thousand  dollars,  with  the  priv- 
ilege of  increasing  the  same  at  any  time  the  directors  shall  see  fit 
to  six  hundred  thousand  dollars ;  and  at  any  time  when  said  com- 
pany shall  have  expended  one  hundred  thousand  dollars  in  working 
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mines  in  this  Territory,  or  in  erecting  mills,  furnaces,  or  other  fix- 
tures for  working  said  mines,  the  directors  of  said  company  shall 
have  power  to  increase  the  capital  stock  to  two  million  dollars:  and 
said  stock  shall  be  divided  into  shares  of  one  hundred  dollars  each. 

Sec.  4.  The  stock,  property,  estate,  and  concerns  of  said  com- 
pany shall  be  managed  by  five  directors.  Said  directors  shall  hold 
their  office  for  the  term  of  one  year,  and  until  their  successors  are 
elected,  of  whom  three  shall  be  a  quorum  for  transacting  business. 
Provided,  however  ^  No  failure  to  elect  officers  shall  dissolve  the 
corporation,  but  the  acting  directors  shall  continue  in  office  until 
the  next  annual  election. 

Sec.  5.  All  elections  shall  be  by  ballot  Each  share  shall  be 
entitled  to  one  vote,  and  votes  may  be  given  in  person  or  by  proxy. 

Sec.  6.  The  first  election  for  directors  shall  be  held  under  the 
direction  of  the  said  incorporators,  or  any  three  of  them. 

Sec.  7.  The  directors  chosen  under  this  act  shall  immediately 
elect,  out  of  the  persons  named  in  the  act  of  incorporation,  a  presi- 
dent, secretary,  and  treasurer ;  and  if  any  vacancy  occur,  either  of 
president  or  any  of  the  officers  or  directors,  the  remaining  directors 
shall  appoint  from  amongst  the  stockholders  suitable  persons  ta  fill 
such  vacancies  for  the  remainder  of  the  term  for  which  such  direc- 
tors were  elected. 

Sec.  8.  Said  company  shall  have  power  to  construct  railroads, 
drive  tunnels,  sink  shafts,  necessary  for  mining  purposes,  and  erect 
mill*,  furnaces,  and  all  necessary  buildings,  stables,  &c. 

Sec.  9.  This  company  shall  have  power  to  establish  offices  in 
Bannack  City,  or  at  any  place  within  the  limits  of  Montana  Terri- 
tory, and  at  New  York  city,  Boston,  Philadelphia,  and  Albion,  for 
the  transaction  of  their  business,  if  necessary. 

Sec.  10.  The  board  of  directors,  or  a  quorum  thereof,  shall 
have  power  to  form  such  by-laws  and  ordinances  as  shall  from  time 
to  time  seem  to  them  to  be  needful  and  proper,  and  to  alter  and 
amend  the  same  at  their  pleasure,  in  accordance  with  the  Constitu- 
tion of  the  United  States  and  laws  of  this  Territory. 

Sec.  11.  The  governor  and  legislative  assembly  of  this  Terri- 
tory reserve  the  power  to  modify  and  amend  this  charter  at  any 
time  should  any  of  its  provisions  be  violated  by  such  company  or 
corporation. 

87 
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8bo.  12.    This  act  shall  take  effect  and  be  in  force  from  end 

after  its  passage. 

[Appro?*!  February  8,  1865.] 


AN  ACT  to  inoorporato  the  B*»Ter  Htad  a»d  Big  Holt  Bridge  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sbc  1.  That  Jean  Batiste  Lorain,  Toussaint  Kenaler,  and 
their  legal  associates  and  successors,  be,  and  they  are  hereby  in- 
corporated as  a  body  corporate  and  politic,  to  continue  for  the  term 
of  ten  years,  by  the  nave  and  style  of  the  Beaver  Head  and  Big 
Hole  Bridge  Company,  and  by  that  name  shall  be  capable  of  mak- 
ing contracts,  of  suing  and  beii^g  sued,  impleading  and  being  im- 
pleaded, in  all  matters  whatever  in  all  courts  of  law  or  equity  in 
this  Territory;  and  may  have  and  use  a  common  seal,  which  may 
be  altered  at  pleasure. 

Sec.  2.  That  said  company  shall  have  the  exclusive  privilege 
for  the  time  mentioned  in  the  previous  section  to  construct,  erect, 
and  maintain  two  bridges  over  the  stream  or  streams  of  water  desig- 
nated in  section  four,  and  shall  complete  them  within  nine  months 
.  after  the  passage  of  this  act,  and  if  not  this  charter  shall  become 
forfeited. 

Sec.  8.  That  said  company  shall  have  the  power  to  make  and 
afterwards  to  alter  all  needed  rules  and  regulations  for  the  govern- 
ment of  said  company,  or  the  management  of  said  bridges,  or  either 
of  them,  to  be  constructed  by  said  company,  not  conflicting  with 
the  laws  of  this  Territory. 

Sec.  4.  That  said  company  shall  have  the  power  for  the  time 
prescribed  in  this  charter,  to  collect  toll,  as  hereinafter  mentioned, 
from  all  persons  travelling  upon  and  over  the  bridge  to  be  erected 
and  built  by  them  over  the  stream  known  as  the  Big  Hole  Biver  at 
or  near  the  crossing  of  said  river  of  the  road  leading  from  Virginia 
City  to  the  town  of  Deer  Lodge,  in  this  Territory,  and  the  bridge 
to  be  erected  and  built  by  them  over  Beaver  Head  creek,  at  or  near 
the  crossing  of  the  same  of  the  road  aforementioned,  with  wagons, 
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vehicles  of  every  sort,  with  horses,  mules,  asses,  cattle,  hogs,  and 
sheep.  Any  person  who  shall  refuse  to  pay  toll  required  by  this 
act  shall  forfeit  and  pay  the  sum  of  ten  dollars  for  each  refusal,  to 
be  recovered  by  an  action  at  law  by  said  corporation. 

Sec.  5.  Said  company  shall  build  and  keep  in  good  repair  the 
road  westerly  from  said  bridge,  for  a  distance  of  ten  miles,  during 
the  time  they  shall  collect  toll  on  said  bridge,  and  said  road  shall 
be  and  is  hereby  declared  a  free  road*  N 

Sso.  6.  That  said  company  may  ereot  and  maintain  a  toll  gate 
upon  the  bridge  over  Big  Hole  River,  at  which  toll  gate  there  may 
be  collected  for  said  bridge  the  following  tolls,  and  no  more  to  wit : 
For  each  wagon  or  vehicle  drawn  by  one  span  of  horses,  mules  or 
cattle,  five  dollars;  for  each  vehicle  drawn  by  one  horse,  mule,  or 
other  animal,  two  dollars;  for  each  additional  span  of  horses, 
mules,  or  other  animals,  one  dollar ;  for  each  riding  horse  or  mule, 
one  dollar;  for  horses,  mules,  cattle,  and  asses  driven  loose,  the 
sum  per  head  of  fifty  cents;  for  hogs  and  sheep,  the  sum  per  head 
of  twenty-five  cents.  Nothing  in  this  act  shall  be  so  construed  as 
to  allow  said  corporation  to  collect  tolls  for  travelling  upon  and 
over  the  bridge  to  be  built  by  them  over  Beaver  Head  creek,  but 
the  same  when  so  built  is  hereby  declared  to  be  a  free  bridge,  and 
to  be  kept  in  repair  by  said  company  for  the  public  convenience. 

Sec.  7.  No  person  or  corporation  shall  be  allowed  to  construct 
or  build  any  bridge  to  the  damage  of  the  corporators  mentioned  in 
this  act  within  five  miles  of  said  bridge,  or  either  of  them,  on 
either  side  thereof;  but  this  section  shall  not  be  so  construed  as  to 
prevent  any  former  rancheman  from  constructing  a  bridge  over 
either  Big  Hole  River  or  Beaver  Head  Creek  for  his  own  con- 
venience; but  any  person  constructing  any  such  private  bridge 
shall  not  collect  toll. 

Sec.  No  section  or  part  of  this  act  shall  be  so  construed  as  to 
prohibit  the  county  commissioners  from  exercising  the  same  author- 
ity over  said  bridge  as  they  are  authorised  to  exercise  over  other 
licensed  bridges,  and  they  may,  after  the  expiration  of  three  years 
from  the  passage  of  this  act,  upon  the  petition  of  fifty  bona  fide 
citizens  of  the  county  in  whioh  such  bridge  is  located,  alter  and  fix 
the  rates  of  toll. 

Sbo.  9.    This  act  shall  be  in  force  from  and  after  its  passage. 

[Approved  January  9, 1869.1 
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AN  ACT  to  incorporate  the  Norwegian  Goloh  Ditoh  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  Tbat  Martin  G.  Taylor,  Joseph  H.  Taylor,  Daniel  B. 
Rice,  William  D.  Mitchell,  Edward  Hotchkina,  Robert  P.  Williams, 
and  Ward  W.  Hotchkina,  with  their  associates  and  successors,  be 
and  they  are  hereby  constituted  a  body  corporate  and  politic,  for 
the  term  of  fifty  years,  by  the  name  and  style  of  the  Norwegian 
Gulch  Ditch  Mining  Company,  and  by  that  name  shall  be  capable 
of  suing  and  being  sued,  defending  and  being  defended  in  all  courts 
and  places,  and  in  all  manner  of  actions,  causes  and  complaints 
whatsoever,  may  have  a  common  seal  which  they  may  use  and  alter 
at  pleasure,  and  by  their  corporate  name  may  purchase,  hold  and 
convey  property  real  and  personal,  may  make  all  necessary  con- 
tracts for  carrying  on  the  business  of  the  company,  and  do  all  other 
acts  necessary  and  expedient  in  the  progressive  stages  and  opera- 
tions of  the  company,  not  inconsistent  with  the  laws  of  the  United 
States  or  of  this  Territory. 

Seo.  2.  The  capital  stock  of  said  company  shall  not  exceed  one 
hundred  thousand  dollars,  the  stock  to  be  divided  into  shares  of  one 
hundred  dollars  each,  and  transferable  on  the  books  of  the  company 
in  such  a  manner  as  the  by-laws  shall  ordain,  but  no  transfer  shall 
be  valid  until  it  shall  have  been  registered  in  the  books  of  the 
company  kept  for  that  purpose. 

Seo.  8.  At  all  meetings  of  the  stockholders  each  share  of  stock 
actually  paid  in  shall  be  entitled  to  one  vote,  either  in  person  or  by 
proxy  in  writing,  and  a  majority  of  voters  present  shall  determine 
all  questions  submitted  to  the  stockholders. 

Sec.  4.  The  aforesaid  company  shall  have  the  right  and  privi- 
lege, and  the  same  are  hereby  conferred,  to  take  out  the  waters  of 
South  Willow  creek  at  or  near  the  canon  near  the  head  of  said 
creek,  and  to  conduct  the  same  over  the  range  to  Spring  gulch, 
thence  through  Spring  gulch  into  and  through  Norwegian  gulch, 
along  said  route  as  far  as  it  may  be  necessary  or  expedient  to  water 
and  irrigate  lands,  or  for  sluicing  and  milling  purposes  in  both  of 
said  gulches. 
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Sec.  5.  The  company  shall  have  the  entire  control  and  man- 
agement of  all  the  waters  thus  taken  oat,  and  may  use  the  same 
for  the  irrigation  of  lands,  for  mills  or  machinery  of  any  kind,  for 
sluicing,  and  for  all  other  lawful  purposes  whatever,  may  sell, 
lease,  and  dispose  of  the  same,  or  any  portion  thereof,  for  any  or 
all  the  above  purposes,  on  such  terms  and  conditions  as  the  parties 
may  agree. 

Seo.  6.  The  company  shall  also  have  the  right  and  privilege  to 
sell  and  dispose  of  stock  in  shares  of  one  hundred  dollars  each  and 
in  half  shares  of  fifty  dollars,  to  enable  the  company  to  prosecute 
the  work,  and  to  make  such  improvements  with  the  same  as  may  be 
deemed  of  advantage  or  profit,  and  the  stock  sold  shall  not  exceed 
one  hundred  thousand  dollars. 

Sec.  T.  The  officers  of  said  company  shall  consist  of  a  presi- 
dent, secretary  and  treasurer,  and  the  same  shall  constitute  a  board 
of  directors  or  managers ;  their  term  of  office  shall  be  two  years 
from  the  date  of  their  election  and  until  their  successors  are  elected 
and  qualified.  They  shall  take  the  oath  of  office  to  faithfully  dis- 
charge the  duties  of  their  offices,  and  shall  file  bonds  with  approved 
security  in  the  office  of  the  clerk  of  the  district  court  of  the  county 
of  Madison,  and  shall  annually,  on  the  first  Monday  in  May,  pre- 
sent to  the  stockholders  a  just,  true  and  accurate  balance  sheet, 
showing  the  receipts  and  expenditures  of  money  and  property,  with 
a  clear  and  explicit  statement  of  the  entire  financial  condition,  cir- 
cumstances and  standing  of  the  company  in  a  plain  legible  style. 

Sbc.  8.  Whenever  a  vacancy  occurs  in  the  board  of  n  anagers 
or  directors  by  death,  inability,  removal  from  the  Territory,  or 
resignation,  the  remaining  members  of  the  board  may  fill  such 
vacancy  by  appointment  until  the  next  May  succeeding,  and  on  the 
first  Monday  in  said  month  that  vacancy  may  be  filled  by  an  elec- 
tion of  the  votes  of  said  company. 

Sec.  9.  The  board  of  managers  or  directors  are  hereby  author- 
ized and  empowered  to  make  and  ordain  all  necessary  by-laws  and 
regulations  for  the  internal  policy  of  the  company,  and  to  carry  out 
the  spirit  and  design  of  this  charter  in  good  faith  and  virtue: 
Provided,  That  none  conflict  with  the  Constitution  of  the  United 
States  or  the  laws  of  this  Territory. 

Sec.  10.    This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  approval  by  the  governor. 
[Approved  February  *,  1866.] 
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AH  ACT  to  incorporate  Um  Montreal  Tow*  Conpaoy. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territer 

of  Montana : 

Sec.  1.  That  John  Frazer,  James  Reed,  their  associates,  suc- 
cessors and  assigns,  are  hereby  constituted  a  body  politic  and  cor- 
porate by  the  name  and  style  of  the  Montreal  Town  Company,  and 
by  that  name  may  sue  and  be  sued,  plead  and  be  impleaded,  in  all 
courts  of  law  and  equity  in  this  Territory,  haying  jurisdiction  in 
such  cases.  Said  company  is  authorized  to  have  and  use  a  common 
seal,  and  to  alter  the  same  at  pleasure,  and  to  make  rules  and  regu- 
lations for  their  government  not  incompatible  with  the  laws  of  the 
United  States,  or  of  this  Territory,  and  to  appoint  or  elect  such 
officers  and  agents  for  the  transaction  and  management  of  the  busi- 
ness of  said  company  as  the  stockholders  may  deem  necessary. 

Sec.  2.  That  the  said  company  shall  have  power  to  hold,  man- 
age and  control,  the  land  now  occupied  and  owned  by  them  as  here- 
inafter described,  to  wit :  beginning  at  a  point  on  Stinking  Water 
river,  about  four  hundred  yards  abovo  the  house  now  occupied  by 
Lorain  and  Ounn  as  a  hotel,  thence  running  easterly  eight  hundred 
and  eighty  yards,  thence  northerly  eight  hundred  and  eighty  yards, 
thence  westerly  to  a  point  on  Stinking  Water  river,  thence  up  said 
river  to  the  point  of  beginning,  and  will  embrace  one  hundred  and 
sixty  acres  of  land ;  and  may  cause  the  same  to  be  surveyed  and 
erected  into  a  town,  to  be  known  as  Montreal ;  and  may  sell  and 
transfer  any  portion  thereof,  for  the  use  and  benefit  of  said  company 
and  in  such  manner  and  on  such  terms  as  the  stockholders  may 
think  proper. 

Sec.  8.  That  said  company  shall  have  power  to  make  additions 
to  the  present  town  tract  as  they  may  deem  consistent,  not  intruding 
or  infringing  on  the  rights  or  prior  possessions  of  any  other  occu- 
pants. 

Sec.  4.     This  act  to  be  in  force  and  take  effect  from  and  after 

its  passage  and  approval  by  the  governor. 

[Approved  February  9,  1865.] 
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AN  ACT  to  dissolve  the  bonds  of  matrimony  heretofore  existing  between  James 
R.  Bigelow  and  Maria  W.  Bigelow. 


Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

Sua  1.  That  the  bonds  of  matrimony  heretofore  existing  be- 
tween Jamea  R.  Bigelow  and  Maria  W.  Bigelow,  be  and  they  are 
hereby  dissolved. 

Sbo.  2.  This  sot  shall  take  effect  and  be  in  force  from  and  after 
its  approval  by  the  governor. 

[Approved  February  9,  1865.] 


AN  ACT  to  compensate  Robert  Hereford  for  services  rendered  the  Territory. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sbo.  1.  That  the  sum  of  two  hundred  dollars  be  and  is  hereby 
appreciated  out  of  any  moneys  in  the  territorial  treasury  not  other- 
wise appropriated,  to  compensate  Robert  Hereford  for  services  ren- 
dered the  people  of  said  Territory,  in  the  trial  and  execution  of 
George  Ives. 

Sec.  2.  The  territorial  auditor  is  hereby  directed  to  draw  his 
warrant  for  said  sum,  in  favor  of  Robert  Hereford. 

Sec.  3.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  approval  by  the  governor. 

[Approved  February  9,  1865.] 


J 
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AN  ACT  to  incorporate  the  Gallatin  Ferry  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana: 

Sec.  1.  That  J.  8.  Wilson,  James  Galliher,  and  G.  W.  Hill 
are  hereby  constituted  and  created  a  body  corporate  and  politic,  to 
be  known  as  the  Gallatin  Ferry  Company,  and  by  that  name  and 
style  may  sue  and  be  sued,  plead  and  be  impleaded  in  all  courts  of 
law  or  equity  in  this  Territory,  may  make  contracts,  have  and  use 
a  common  seal,  which  they  may  alter  at  pleasure. 

Sec.  2.  Said  company  shall  have  the  exclusive  right  and  priv- 
ilege of  building,  maintaining,  and  running  a  ferry-boat  on  the 
Missouri  River,  at  a  point  they  may  select,  within  two  miles  of  the 
town  of  Gallatin,  either  above  or  below. 

Sbc.  8.  Said  company  shall  have  the  term  of  one  year  in 
which  to  complete  said  ferry-boat,  and  after  the  expiration  of  that 
timo  shall  keep  and  maintain  a  good  and  safe  ferry-boat  on  said 
river,  and  shall  enjoy  the  rights  and  privileges  herein  granted  for 
the  term  of  eight  years  from  the  passage  of  this  act. 

Sec.  4.  Said  company  shall  have  the  right  to  tax  and  collect 
the  following  rates  of  toll :  For  each  wagon  or  vehicle  drawn  by 
one  span  of  animals,  five  dollars ;  for  each  additional  span  of  ani- 
mals, one  dollar ;  for  horsemen,  one  dollar ;  for  all  loose  stock  per 
head,  twenty-five  cents ;  for  footmen,  twenty-five  cent*. 

Sec.  5.  That  no  part  of  this  act  shall  be  so  construed  as  to 
prevent  the  county  commissioners  from  fixing  the  rates  of  toll  on 
said  ferry  after  the  expiration  of  three  years  from  the  passage  of 
this  act. 

Sec.  6.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  approval  by  the  governor. 

[Approved  February  9,  1865.] 
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AN  ACT  to  provide  compensation  for  Harry  Barns  for  preparing  the  civil  and 
criminal  codes  adopted  by  the  Legislative  Assembly  of  the  Territory  of  Montana. 


Be  it  enacted  by  the   Legislative  Assembly  of  the  Territory 

of  Montana : 

Sbo.  1.  There  shall  be  and  is  hereby  appropriated  out  of  the 
territorial  treasury,  the  sum  of  four  hundred  dollars,  to  be  paid  to 
Harry  Burns,  for  the  civil  and  criminal  codes,  prepared  by  him  for 
the  use  of  the  Legislative  Assembly  of  the  Territory  of  Montana, 
and  adopted  by  it. 

Sec.  2.  The  territorial  auditor  is  hereby  authorized  and  in- 
structed to  draw  his  warrant  on  the  territorial  treasurer  for  the  sum 
named  in  section  one  of  this  act,  in  favor  of  Harry  Burns,  to  be 
paid  out  of  any  money  not  otherwise  appropriated. 

Sbo.  8.  This  act  to  take  effect  from  and  after  its  passage  and 
approval  by  the  governor. 

[Approved  February  9,  1865.] 


AN  ACT  to  incorporate  the  California  Mining  Company  of  Montana. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  William  P.  Wheeler,  Robert  Johnson,  N.  Howie, 
W.  Scofield,  Thomas  Robinson  and  George  Ralf,  their  associates 
and  successors,  be  and  they  are  hereby  constituted  a  body  politic 
and  corporate,  by  the  name  and  style  of  the  California  Gold  and 
Silver  Quartz  Mining  Company  of  Montana,  and  by  that  name  may 
sue  and  be  sued  in  all  courts  in  this  Territory,  and  may  have  and 
use  a  common  seal,  and  may  make  such  regulations  and  by-laws  for 
their  government,  not  in  conflict  with  the  laws  of  the  United  States 
or  of  this  Territory,  as  they  may  think  proper,  and  may  elect  a 
president,  secretary  and  a  board  of  directors,  whose  duty  may  be 
defined  by  the  by-laws  of  the  company. 
88 
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Beo.  2.  That  said  company  may  acquire  by  purchase  or  fee 
simple  lode  claims  of  gold  and  silver,  mill  sites  and  water  priv- 
ileges, and  may  bold  the  same  in  the  manner  prescribed  by  law, 
and  may  erect  and  maintain  mills,  arastras,  and  any  other  machin- 
ery, property  or  houses  necessary  to  work  said  mining  claims,  and 
may  prosecute  the  business  of  quarts  mining  in  all  its  branches. 

Seo.  8.  The  capital  stock  of  said  company  shall  be  one  hun- 
dred thousand  dollars,  which  may  be  increased  to  one  million 
dollars. 

8ec  4.  Said  company  may  borrow  money,  and  secure  the 
same  by  mortgage  on  the  property  of  the  company. 

Sec.  5.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  approval  by  the  governor. 

[Approved  February  9,  1865.] 


AN  ACT  to  amend  an  aot  entitled  an  aot  granting  to  Franklin  Raff,  James  Hieat- 
ler  and  Antoioe  Primeau,  the  right  to  have  and  maintain  a  ferry  or  bridge 
across  the  Jefferson  River  on  the  road  from  Virginia  City  to  Fort  Benton  and 
Prickly  Pear,  approved  January  IS,  1865. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

8*0.  1.  That  section  one  of  said  aot  be  and  is  hereby  amended 
so  as  to  read  five  instead  of  eight,  as  it  is  after  the  word  "  of"  and 
before  the  word  "  miles  "  in  said  section. 

Sec.  2.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[Approved  February  9,  1865.] 
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AN  ACT  to  dimly*  the  boadsof  MstrisoD j  existiag  betwtta  Peter  Greeniah  an* 

Mrs.  E.  Greeuiah, 


Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana: 

Sec.  1.  That  the  bonds  of  matrimony  existing  between  Peter 
Greenish  and  Mrs.  £.  Greenish,  his  wife,  be  and  the  same  are 
hereby  dissolved. 

Sec.  2.  This  act  shall  take  effect  and  be  in,  force  from  and  after 
its  passage  and  approval  by  the  governor. 

[ApproTcd  February  9, 1805.] 


AN  ACT  to  incorporate  the  Jefferson  Bridge  Company. 

Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory 

of  Montana: 

Sec.  1.  That  John  Metze,  Charles  Hiorman,  Robert  Elary 
and  John  Rohebaker,  and  their  legal  associates,  successors  and  as- 
signs are  hereby  constituted  a  body  politic  and  corporate,  by  the 
name  and  style  of  the  Jefferson  Bridge  Company,  and  by  that  name 
and  style  shall  be  capable  of  making  contracts,  of  suing  and  being 
sued,  impleading  and  being  impleaded  in  all  courts  of  law  and 
equity  in  this  Territory,  and  may  have  and  use  a  oommon  seal, 
which  may  be  altered  at  pleasure. 

Sec.  2.  The  exclusive  right  to  erect  and  maintain  a  bridge 
across  the  waters  of  Jefferson  River  at  any  and  every  point  one 
mile  above  and  one  mile  below  where  said  company  are  now  build- 
ing said  bridge  in  this  Territory,  is  hereby  granted  to  said  Metie 
and  company  for  a  period  and' term  of  three  years  from  and  after 
the  passage  of  this  act,  with  the  privileges  and  subject  to  the  con- 
ditions prescribed  in  this  act. 

Sec.  8.  So  long,  not  exceeding  three  years,  as  the  said  oom- 
pany  or  their  associates  or  successors  shall  maintain  a  safe  and  suf- 
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ficient  bridge  between  the  points  aforesaid,  they  shall  be  authorised 
to  charge,  demand,  and  collect  the  following  rates  of  toll,  namely: 
For  a  wagon  drawn  by  two  animals,  four  dollar*;  for  each  addi- 
tional two  animals,  one  dollar ;  for  each  pack  animal,  fifty  cents ; 
for  each  horseman,  fifty  cents;  all  footmen,  free;  for  all  loose 
stock,  twenty-five  cents. 

Sec.  4.  Upon  the  acceptation  of  their  franchise,  the  said  com- 
pany, and  their  associates  and  successors,  shall  be  held  and  obli- 
gated to  keep  said  bridge  in  a  good,  safe  and  sufficient  condition  for 
use  both  night  and  day. 

Sec.  5.  The  county  commissioners  shall  have  power  to  regu- 
late the  foregoing  toll  rates  after  the  expiration  of  two  years,  upon 
the  petition  of  fifty  bona  fide  citizens  of  the  Territory,  as  in  their 
judgment  shall  best  subserve  the  interests  of  the  public. 

Sac.  6.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

i Approved  February  9, 1866.] 


AN  ACT  to  dissolve  the  Bonds  of  Matrimony  existing  between  Henry  D.  Moycr 
and  Abigail  Moyer. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Sec.  1.  That  the  bonds  of  matrimony  existing  between  Henry 
D.  Moyer  and  Abigail  Moyer,  his  wife,  be,  and  the  same  are  here- 
by dissolved. 

Sxc.  2.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage  and  approval  by  the  governor. 

[Approved  February  9,  1865.1 
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AN  ACT  granting  compensation  to  C.  H.  Sackett. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

Sec.  1.  That  the  Territorial  auditor  is  hereby  instructed  and 
authorized  to  issue  to  G.  H.  Sackett  the  sum  of  forty-eight  dollars 
in  Territorial  warrants,  as  compensation  for  four  days  service  ren- 
dered by  him  to  the  enrolling  clerk  of  the  House. 

Sec.  2.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

[ApproYed  February  9, 1865.] 


AN  ACT  to  incorporate  the  City  of  Nerada. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 

of  Montana : 

ARTICLE  I. 
Of  Boundaries. 

Sec.  1.  That  the  inhabitants  of  the  city  of  Nevada,  in  Madison 
county,  and  Territory  of  Montana,  be,  and  are  hereby  constituted 
a  body  corporate  and  politic,  by  the  name  and  style  of  the  City  of 
Nevada,  and  by  that  name  shall  have  perpetual  succession,  may 
sue  and  be  sued,  plead  and  be  impleaded  in  all  courts  of  law  and 
equity,  and  may  have  and  use  a  common  seal,  and  alter  the  same  at 
pleasure. 

Sec.  2.  All  of  the  territory  embraced  within  the  following 
limits,  to  wit :  commencing  at  a  point  four  hundred  feet  west  of 
W.  R.  Lock  wood's  house  in  Central  City;  thence  south  one-half 
mile;  thence  west  one  and  three-fourths  of  a  mile ;  thence  north 
one  mile;  thence  east  one  and  three-fourths  of  a  mile;  thence 
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south  to  the  place  of  beginning,  shall  be,  and  the  same  shall  con- 
stitute the  limits  of  the  city. 

Sec.  3.  That  all  vacant  or  unoccupied  lots  within  the  limits  of 
said  city,  as  described  in  section  two,  shall  be,  and  the  same  are 
hereby  declared  the  property  of  said  city,  and  shall  be  held  in  trust, 
and  disposed  of  by  the  city  council,  or  their  legally  authorized 
agent  or  attorney,  and  all  moneys  received  therefor  shall  be  paid 
into  the  city  treasury  for  the  use  and  benefit  of  said  city  of  Nevada. 

Sec  4.  Whenever  any  tract  of  land  adjoining  the  city  of  Ne- 
vada shall  be  laid  off  into  town  lots,  and  recorded  as  may  be  re- 
quired by  law,  and  the  owner  or  owners  of  said  tract  of  land  shall 
desire  to  annex  the  same  to  said  city,  he  or  they  shall  file  a  declara- 
tion or  petition  to  that  effect  with  the  city  council,  who  shall  cause 
a  notice  of  the  same  to  be  published,  and  a  vote  to  be  taken  at  the 
next  ensuing  general  election,  and  if  a  majority  of  the  votes  within 
the  limits  of  the  city  shall  be  in  favor,  the  said  tract  of  land  shall 
be  declared  annexed  to  said  city,  under  such  regulations  as  may  be 
agreed  upon  between  the  owner  or  owners  of  said  tract  of  land  and 
the  city  council. 

Sbg.  5.  The  inhabitants  of  said  city,  by  the  name  fhi  style 
aforesaid,  shall  have  power  to  sue  and  be  sued,  to  plead  and  be  im- 
pleaded, defend  and  be  defended,  in  all  courts  of  law  and  equity, 
in  all  actions  whatsoever,  to  purchase,  receive,  and  hold  property, 
real,  personal,  or  mixed,  either  in  or  beyond  the  city  limits,  for 
burial  grounds,  and  for  other  purposes,  for  the  use  of  the  inhabi- 
tants of  said  city. 


ARTICLE  H. 

Op  the  City  Council. 

Sec.  1.  That  there  shall  be  a  oity  council,  to  consist  of  a  mayor 
and  board  of  aldermen. 

Sec.  2.  The  board  of  aldermen  shall  consist  of  two  members 
from  each  ward,  who  shall  be  chosen  by  the  qualified  voters,  and 
Shall  bold  office  for  two  years,  and  until  their  successors  are  elected 
and  qualified. 

Sec.  8.  No  person  shall  be  eligible  to  the  office  of  mayor  or 
alderman  unless  at  the  time  of  his  election  he  shall  be  a  freeholder, 
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and  have  resided  within  the  limits  of  the  city  for  the  six  months 
immediately  preceding  his  election,  and  shall  be  a  resident  of  the 
ward  for  which  he  is  elected,  and  a  citizen  of  the  United  States ; 
and  if  any  alderman  shall,  after  his  election,  remove  from  the  ward 
for  which  he  was  elected,  his  office  shall  be  declared  vacant. 

Sec.  4.  That  the  mayor  shall  be  entitled  to  receive  a  salary  of 
one  thousand  dollars  per  annum,  and  such  fees  as  may  be  allowed 
to  justices  of  the-  peace  in  like  cases.  Eaoh  alderman  shall  be  en- 
titled to  receive  such  amount  per  diem,  not  to  exceed  ten  dollars 
per  day,  as  may  be  determined  by  the  council,  for  the  time  the 
council  are  actually  in  session. 

Sec.  5.  At  the  first  meeting  of  the  city  council  the  aldermen 
shall  be  divided  by  lots  into  two  classes,  the  seats  of  those  of  the 
first  class  shall  be  vacated  at  the  expiration  of  the  first  year,  and 
of  the  second  class  at  the  expiration  of  the  second  year,  so  that  one- 
half  of  the  board  shall  be  elected  annually. 

Sec.  6.  The  city  council  shall  judge  of  the  qualifications  of  the 
members  elect,  and  from  the  returns  shall  determine  all  contested 
elections  under  this  act 

Sec.  7.  A  majority  of  the  city  council  shall  constitute  a  quo- 
rum to  dd  business,  but  a  smaller  number  may  adjourn  from  day  to 
day  and  compel  the  attendance  of  absent  members  under  such  pen- 
alties as  may  be  prescribed  by  ordinance. 

Sec.  8.  The  city  council  shall  have  power  to  determine  the 
rules  of  its  proceedirgs,  punish  its  members  for  disorderly  conduct, 
and  with  the  concurrence  of  two-thirds  of  the  members  elected,  ex* 
pel  a  member. 

Sec.  9.  The  city  council  shall  keep  a  journal  of  its  proceed- 
ings, and  the  yeas  and  nays  when  demanded  by  any  member  present 
shall  be  entered  on  the  journal. 

Sec.  10.  No  alderman  shall  be  appointed  to  any  office  under 
the  authority  of  the  city  which  shall  have  been  created  or  the 
emoluments  of  which  shall  have  been  increased  during  the  time  for 
which  he  shall  have  been  elected. 

Sec.  11.  All  vacancies  that  shall  occur  in  the  board  of  alder- 
men shall  be  filled  by  election. 

Sec.  12.  The  mayor  and  each  alderman  before  entering  upon 
the  duties  of  his  office,  shall  take  and  subscribe  an  oath  or  make  an 
affirmation  that  they  will  support  the  constitution  of  the  United 
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8tatos  and  the  organic  act  of  the  Territory  of  Montana,  and  that 
they  will  well  and  truly  perform  the  duties  of  their  offices  to  the 
best  of  their  ability. 

Sec.  13.  Whenever  there  shall  be  a  tie  in  the  election  of  alder- 
men, the  judges  of  the  election  shall  certify  the  fact  to  the  mayor, 
who  shall  determine  the  same  by  lot,  in  such  manner  as  shall  be 
prescribed  by  ordinance. 

Sac.  14.  There  shall  be  twelve  stated  meetings  of  the  council 
in  each  year  at  such  times  and  place  as  may  be  prescribed  by  the 
city  council. 


ARTICLE  III.     , 
Of  the  Executive  Officer. 

Sec.  1.  The  chief  executive  officer  of  the  city  shall  be  a  mayor, 
who  shall  be  elected  by  the  qualified  voters  of  the  city,  and  shall 
hold  his  office  for  two  years  and  until  his  successor  is  elected  and 
qualified. 

Sec.  2.  If  the  mayor,  during  the  term  for  which  he  shall  have 
been  elected,  remove  from  the  city  or  shall  be  absent  from  the  city 
for  the  space  of  three  months,  his  office  shall  be  declared  vacant 

Sec.  3.  When  two  or  more  persons  shall  have  an  equal  number 
of  votes  for  mayor,  the  judges  of  election  shall  certify  the  same  to 
the  city  council,  who  shall  determine  the  same  by  lot  in  such  man- 
ner as  may  be  provided  by  ordinance,  and  when  any  election  is  con- 
tested the  city  council  shall  determine  the  same  in  such  manner  as 
may  be  prescribed  by  ordinance. 

Sec.  4.  Whenever  any  vacancy  shall  occur  in  the  office  of 
mayor  it  shall  be  filled  by  election. 


ARTICLE  IV. 

Of  Elections. 

Sec.  1.  On  the  first  Monday  in  April,  A.  D.  186  ,  an  election 
shall  be  held  in  the  said  city  for  one  mayor,  one  justice  of  the  peace, 
who  shall  be  denominated  police  magistrates  for  the  city  of  Nevada, 
one  marshal,  one  city  attorney,  one  city  clerk,  one  city  treasurer, 
one  city  assessor,  one  street  commissioner,  and  two  aldermen  for 
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each  ward,  who  shall  serve  for  two  years  and  until  their  successors 
are  elected  and  qualified,  except  the  aldermen,  whose  term  of  office 
shall  be  as  provided  in  section  5,  article  2,  of  this  act. 

Sec  2.  All  white  male  inhabitants  over  the  age  of  twenty-one 
years  who  are  entitled  to  vote  for  members  of  the  Territorial  Legis- 
lature, and  who  shall  have  been  actual  residents  of  said  city  for 
sixty  days  next  preceding  said  election,  shall  be  entitled  to  vote  for 
city  officers :  Provided,  That  said  voters  shall  give  their  votes  in 
the  ward  in  which  they  reside. 


ARTICLE  V. 
Pqwbrs  of  City  Council. 

Skc.  1.  The  city  council,  the  mayor  concurring,  shall  have 
power  and  authority  to  levy  and  collect  taxes  for  city  purposes  upon 
all  taxable  property,  real,  mixed  and  personal,  except  as  hereinafter 
exempted,  within  the  limits  of  the  city,  not  exceeding  one  half  of 
one  per  cent,  per  annum  upon  the  assessed  value  thereof,  and  may 
enforce  the  payment  of  the  same  in  any  manner  that  may  be  pre- 
scribed by  ordinance  and  not  incompatible  with  the  constitution  of 
the  United  States  or  the  organic  act  of  this  Territory. 

Skc.  2.  The  city  oouncil  shall  have  power  to  appoint  all  officers 
except  such  as  are  elected  or  otherwise  provided  in  this  act,  and  to 
fix  the  compensation  for  the  same. 

Skc  8.  The  city  council  shall  have  power  to  require  all  officers 
appointed  or  elected,  to  give  bond  with  penalty  and  approved  secur- 
ity, aud  to  take  and  subscribe  an  oath  or  make  an  affirmation  as  pre- 
scribed in  section  12,  article  2  of  this  act,  for  the  faithful  perform- 
ance of  their  respective  duties. 

Skc  4.  The  city  council  shall  have  power  to  establish,  support 
and  regulate  common  schools  in  such  manner  as  may  be  prescribed 
by  ordinance. 

Skc  5.  The  city  council  shall  have  power  to  borrow  money  on 
the  credit  of  the  city :  Provided^  That  no  sum  or  sums  of  money 
shall  be  borrowed  at  a  greater  rate  of  interest  than 
nor  shall  any  sum  or  sums  be  borrowed  as  aforesaid,  until  after  the 
subject  shall  have  been  submitted  to  the  legal  voters  of  said  city, 
for  which  purpose  a  special  election  shall  be  called  by  the  mayor 
after  giving  twenty  days  notioe  thereof,  and  if  a  majority  of  the 
89 
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legal  voters  of  the  city  shall  rote  in  favor  of  any  each  loan  the 
same  may  be  negotiated,  bat  not  otherwise,  and  provided  further, 
that  the  annual  interest  on  all  the  loans  of  the  city  shall  at  no  time 
exoeed  one  half  the  revenue  annually  derived  from  the  tax  levied 
by  said  city  upon  the  real  estate  within  its  limits. 

Sec.  6.  The  eity  council  shall  have  power  to  appopriate  money 
and  to  provide  for  the  payment  of  the  debts  and  expenses  of  the 
city ;  to  pass  ordinances  of  quarantine  and  make  such  regulations 
as  they  may  think  proper  to  prevent  the  introduction  of  contagious 
diseases  into  the  city,  and  to  enforce  the  same  within  five  miles  of 
the  city ;  to  establish  hospitals  and  make  regulations  for  the  gov- 
ernment of  the  same,  and  to  make  such  other  regulations  as  may  be 
deemed  necessary  for  the  general  health  of  the  inhabitants ;  to  de- 
clare what  shall  be  a  nuisance  and  prevent  and  remove  the  same. 

Sbg.  7.  To  provide  the  city  with  water,  to  erect  hydrants  and 
pumps,  build  cisterns  and  dig  wells  in  the  streets  for  the  supply  of 
engines  and  buckets. 

Sec.  8.  To  open,  alter,  abolish,  widen,  extend,  establish,  grade 
or  otherwise  improve  and  keep  in  repair  streets,  avenues,  lanes, 
and  alleys,  sidewalks,  drains  and  sewers.  Provided,  That  should 
any  private  property  be  injured  or  damaged  thereby,  the  city  shall 
be  held  liable  and  pay  to  the  owner  of  said  property  a  fair  and 
equitable  compensation  for  the  same,  and  to  establish  and  keep  in 
repair  bridges. 

Sec.  9.  To  divide  the  city  into  wards,  alter  the  boundaries 
thereof,  and  erect  additional  wards,  as  occasion  may  require. 

Sec.  10.  To  establish,  support  and  regulate  night  watches,  and 
to  provide  for  lighting  the  streets,  and  to  erect  lamp  posts. 

Sec.  11.  To  erect  market-houses,  to  establish  markets  and 
market  places,  and  to  provide  for  the  regulation  and  government  of 
the  same. 

Sec.  12.  To  provide  all  needful  buildings  for  the  use  of  the 
city  and  to  provide  for  enclosing,  improving  and  regulating  all 
public  grounds  belonging  to  the  city. 

Sec.  13.  To  license,  tax  and  regulate  auctioneers,  merchants, 
pedlers,  retailers,  grocers,  taverns,  ordinaries,  hawkers,  brokers, 
pawn  brokers,  bankers  and  money  changers,  hackney  carriages, 
wagons,  carts  and  drays,  and  to  fix  the  rates  of  transportation  of 
both  persons  and  property.     To  license  and  regulate  porters  and 
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rates  of  porterage.  To  license,  tax  and  regulate  theatrical  and 
other  exhibitions,  shows  and  amusements. 

Sec.  14.  To  license,  tax,  regulate  and  restrain  tippling  houses, 
dram  shops,  gambling  houses,  dance  houses,  bawdy  houses,  and 
other  like  establishments,  and  to  suppress  the  selling  or  giving 
away  of  intoxicating  or  malt  liquors  by  any  person  within  the  city, 
except  by  persons  duly  licensed. 

Sec.  15.  To  provide  for  the  prevention  and  extinguishment  of 
fires,  to  organize  and  establish  fire  companies,  to  regulate  the  erec- 
tion of  wooden  buildings,  chimneys,  flues,  &c,  and  to  regulate  the 
storage  of  gun  powder  and  other  combustibles. 

Sec.  16.  To  restrain  cattle,  hogs,  horses,  dogs  and  other  ani- 
mals, from  running  at  large. 

Sec.  17.  To  provide  for  the  inspection  and  measurement  of 
lumber  and  other  building  material,  and  of  stone  coal,  charcoal, 
fire  wood  and  other  fuel  to  be  sold  and  used  within  the  city,  and  for 
the  weighing  of  hay,  and  to  make  such  other  regulations  as  may  be 
for  the  safety  and  convenience  of  the  inhabitants  of  said  city. 

Sec.  18.  To  provide  for  and  regulate  the  inspection  of  tobacco, 
beef,  pork,  flour,  meal,  whiskey  in  barrels,  butter,  lard  and  other 
produce,  and  of  the  weight  and  quality  of  bread  to  be  used  in  the 
city. 

Sec.  19.  To  provide  for  taking  the  enumeration  of  the  inhabi- 
tants of  the  city,  and  to  regulate  the  election  of  city  officers,  and 
for  the  removal  from  office  of  any  person  holding  an  office  created 
by  ordinance. 

Sec.  20.  To  fix  the  compensation  of  city  officers,  and  fix  and 
regulate  the  fees  of  jurors,  witnesses  and  others,  for  services  ren- 
dered under  this  act  or  any  ordinance  made  in  pursuance  thereto. 

Sec.  21.  To  reguUte  the  police  of  the  city,  to  enforce  fines, 
forfeitures  and  penalties  for,  the  breach  of  any  city  ordinance,  and 
for  the  recovery  of  such  fines  and  forfeitures  and  the  enforcement 
of  such  penalties,  and  all  moneys  collected  under  the  provisions  of 
this  section  shall  belong  to  the  city  and  be  disposed  of  by  the  city 
council  by  ordinance  for  the  general  use  and  benefit  of  the  inhabi- 
tants thereof. 

Sec.  22.  The  city  council  shall  have  power  to  make  all  ordi- 
nances which  shall  be  necessary  and  proper  for  carrying  into  exe- 
cution the  powers  specified  in  this  act     Provided,  That  such  ord- 
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inance  be  not  inconsistent  with  the  Constitution  of  the  United  States 
or  the  Organic  Act  of  this  Territory. 

Sec.  28.  Tbe  style  of  the  city  ordinance  shall  be — Be  it  or- 
dained by  the  City  Council  of  the  City  of  Nevada. 

Sec.  24.  All  ordinances  of  the  city  council  shall  be  approved 
by  the  mayor,  and  shall  within  ten  days  after  approval,  be  published 
in  some  newspaper  in  the  city,  or  be  posted  up  in  three  most  publie 
places  in  said  city,  and  shall  not  be  in  force  until  they  have  been 
so  published  or  posted. 

Sbc.  25.  All  ordinance  of  the  city  council  may  be  proved  by 
tbe  seal  of  the  corporation,  and  when  printed  in  book  form  or  pam- 
phlet form,  and  purporting  to  be  printed  and  published  by  authority 
of  the  corporation,  tbe  same  shall  be  received  in  evidence  in  all 
courts  and  places  without  further  proof. 


ARTICLE  VL 
Duties  of  the  Mayor. 

Seo.  1.  The  mayor  shall  preside  at  all  meetings  of  the  city 
council,  and  in  case  of  a  tie  shall  have  the  casting  vote,  but  in  no 
other  case  shall  he  be  entitled  to  vote.  In  case  of  the  non-attend- 
ance of  the  mayor  at  any  meeting,  the  board  of  aldermen  shall 
appoint  one  of  their  number  as  chairman,  who  shall  preside  at  the 
meeting,  but  shall  not  thereby  lose  his  right  to  vote  on  any  ques- 
tion before  the  board.  The  mayor  or  any  two  aldermen  may  call 
a  special  meeting  of  the  city  council. 

Sec.  2.  The  mayor  shall  at  all  times  be  vigilant  and  active  in 
enforcing  tbe  laws  and  ordinances  for  the  government  of  the  city. 
He  shall  inspect  the  conduct  of  all  subordinate  officers  of  said  city, 
and  shall  cause  negligence  or  positive  violation  of  duty  to  be  prose- 
cuted and  punished.  He  shall  from  time  to  time  communicate  to 
the  board  of  aldermen  such  information  and  recommend  all  such 
measures  as  in  his  opinion  may  tend  to  the  improvement  of  the 
finances,  the  police,  the  health,  security,  comfort  and  ornament  of 
the  city. 

Sec.  8.  The  mayor  is  hereby  authorised  to  call  on  every  white 
male  inhabitant  of  said  city,  over  the  age  of  eighteen  years,  to  aid 
in  the  enforcing  the  lawrf  and  ordinances,  and  in  case  of  riot  to  call 
out  the  militia  to  aid  him  in  suppressing  the  same,  and  for  securing 
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the  peace  and  safety  of  the  city,  or  in  carrying  into  effect  any  law 
or  ordinance.  And  any  person  who  shall  refuse  to  obey  such  call 
shall  forfeit  to  the  city  a  fine  not  exceeding  twenty  dollars. 

8bo.  4.  The  mayor  shall  from  time  to  time  inspect  the  books 
and  papers  of  the  different  officers  of  the  city  and  report  their  con- 
dition at  some  regular  meeting  to  the  city  council,  and  he  shall 
have  power  to  enforce  all  ordinances  relating  to  the  health  of  the 
city  at  any  place  within  five  miles  of  the  boundaries  of  the  city. 

Sec.  5.  In  case  the  mayor  shall  at  any  time  be  guilty  of  a  pal- 
pable omission  of  duty  or  shall  wilfully  or  corruptly  be  guilty  of 
oppressive  mal-oonduct  or  partiality  in  the  discharge  of  the  duties 
of  his  office,  he  shall  be  liable  to  be  indicted  in  the  district  court  of 
the  proper  county,  and  on  conviction  he  shall  be  fined  not  more 
than  five  hundred  dollars,  and  the  court  may  on  the  recommendation 
of  the  jury,  order  his  removal  from  office. 

ARTICLE  VII. 
Streets  and  Public  Wats. 

Sbo.  1.  .  When  it  shall  be  necessary  to  take  possession  of,  or  in 
any  manner  injure  private  property  for  the  purpose  of  opening, 
widening  or  altering  any  street,  avenue,  lane  or  alley,  the  corpora- 
tion shall  pay  a  just  compensation  to  the  owners  of  said  property 
for  all  such  property  taken  or  injury  inflicted;  and  if  the  street 
commissioner  and  the  owner  of  the  property  fail  to  agree  as  to  the 
amount  of  damages,  then  the  mayor  shall  cause  to  be  empaneled  a 
jury  of  six  disinterested  persons,  free  holders  of  the  city,  who  shall 
inquire  into  amount  of  damages  and  benefits  accruing  to  the  owner 
of  said  property,  and  in  accordance  therewith  shall  return  to  the 
mayor  their  inquest  in  writing,  and  signed  by  them. 

Sua  2.  When  the  owners  of  all  the  property  on  a  street,  lane, 
avenue  or  alley,  proposed  to  be  opened,  widened  or  altered,  shall 
petition  therefor,  the  city  council  may  open,  widen  or  alter  such 
street,  lane,  avenue  or  alley  upon  conditions  to  be  prescribed  by 
ordinance ;  but  no  compensation  shall  in  such  cases  be  made  to 
those  whose  property  shall  be  taken,  their  tenants  or  others,  nor 
shall  there  be  any  assessment  of  benefits  or  damages  that  may 
accrue  thereby  to  any  of  the  petitioners. 

Beg.  8.    The  city  council  shall  have  power  by  ordinance,  to  levy 
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and  collect  a  special  tax  on  the  holders  of  lots  in  any  street,  lane, 
avenue  or  alley,  according  to  their  respective  fronts,  for  the  purpose 
of  paving,  grading  or  planking  sidewalks,  and  lighting  such  street, 
lanes,  avenues  or  alleys.  Provided  said  tax  shall  not  exceed  the 
actual  cost  of  said  sidewalks  and  lighting  respectively,  which  tax 
shall  be  collected  in  the  same  manner  as  other  city  taxes. 


ARTICLE  Vm. 

Miscellaneous  Provisions. 

Seo.  1.  The  city  council  shall  have  power,  for  the  purpose  of 
keeping  the  streets,  lanes,  avenues  and  alleys  in  repair,  to  require 
every  able  bodied  male  inhabitant  in  said  city,  over  the  age  of 
twenty-one  years,  to  labor  on  said  streets,  lanes,  avenues  and  alleys, 
not  exceeding  two  days  in  each  year,  and  every  person  failing  to 
perform  such  labor  when  duly  notified  by  the  street  commissioner, 
shall  forfeit  and  pay  the  sum  of  ten  dollars  for  each  day  so  neg- 
lected and  refused. 

Seo.  2.  The  city  council  shall  cause  to  be  published  annually, 
a  full  and  complete  statement  of  all  moneys  received  and  disbursed 
by  the  corporation  during  the  preceding  year,  showing  on  what 
acoount  received  And  expended. 

Sec.  3.  All  suits,  actions  and  proceedings  instituted  or  com- 
menced by  the  corporation  shall  be  prosecuted  in  the  name  of  the 
city  of  Nevada. 

Seo.  4.  Appeals  shall  be  allowed  from  decisions  in  all  cases  aris- 
ing under  the  provisions  of  this  act  or  any  ordinance  passed  in  pur- 
suance thereof  to  the  district  court ;  and  all  appeals  shall  be  granted 
in  the  same  manner  and  with  like  effect  as  appeals  are  taken  from 
and  granted  by  justices  of  the  peace  under  the  laws  of  this  Territory. 

Sec.  5.  Whenever  the  mayor's  office  shall  from  any  cause  be- 
come vacant,  the  board  of  aldermen  shall  immediately  proceed  to 
elect  one  of  their  number  president,  who  shall  be  mayor  pro  tern, 
until  the  office  shall  be  filled  by  election  as  hereinbefore  provided. 

Seo.  6.  This  act  is  hereby  declared  to  be  a  public  act,  and  may 
be  read  in  evidenoe  in  all  the  courts  of  law  and  equity  within  this 
Territory  without  proof. 

Sec.  7.  The  city  marshal  and  the  constables  within  said  city 
of  Nevada  shall  be  authorized  and  have  power  to  execute  anywhere 
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within  the  limits  of  Madison  county  all  process  issued  by  the  police 
magistrate  of  said  city,  or  any  other  magistrate  within  said  city, 
and  the  marshal  shall  have  power  to  do  all  the  acts  that  a  constable 
may  lawfully  do,  and  shall  receive  the  same  fees  that  are  allowed 
to  constables  in  similar  cases,  and  shall  give  bond  as  constable,  as 
required  by  law. 

Sec.  8.  In  all  prosecutions  for  any  violation  of  any  ordinance, 
by-law,  or  other  regulation,  the  first  process  shall  be  by  summons, 
unless  oath  or  affirmation  shall  be  made  for  a  warrant,  as  in  other 
cases. 

Sec.  9.  Execution  may  issue  immediately  after  rendition  of 
judgment,  and  be  collected  in  the  manner  prescribed  by  the  laws  of 
this  Territory  for  the  collection  of  debts. 

Sec.  10.  The  police  magistrate  shall  have  jurisdiction  in  all 
cases  of  violation  of  the  city  ordinances,  and  shall  have  the  same 
jurisdiction  in  all  civil  and  criminal  proceedings  as  is  now  or  shall 
hereafter  be  conferred  upon  other  justices  of  the  peace  of  this  Ter- 
ritory, and  in  all  courts  of  this  Territory  said  police  magistrate 
shall  be  held  to  be  a  justice  of  the  peace ;  but  no  change  of  venue 
shall  be  allowed  from  said  police  magistrate  to  any  other  justice  of 
the  peace  for  hearing  and  determination  in  any  case  where  pro- 
ceedings shall  be  commenced  against  any  person  or  persons  for  the 
violation  of  any  city  ordinance. 

Sec.  11.  The  duties  of  all  officers  mentioned  in  this  act  not 
herein  prescribed  shall  be  fixed  and  regulated  by  ordinance. 

Sec.  12  That  James  WilliamJ,  N.  J.  Bond,  and  William  P. 
Wheeler,  be  and  they  are  hereby  constituted  and  appointed  to  act 
as  commissioners  for  purposes  hereinafter  mentioned  and  to  serve  in 
such  capacity  until  the  first  board  of  aldermen  of  said  city  shall  be 
elected  and  duly  qualified ;  said  commissioners  or  any  two  of  them 
shall,  on  or  before  the  3d  day  of  April,  A.  D.  1865,  proceed  to  lay 
out  and  divide  the  city  of  Nevada  into  three  wards  and  fix  the 
boundaries  of  the  same,  and  shall  also  provide  for  holding  the  first 
election  herein  appointed  in  the  several  wards  of  said  city ;  shall  fix 
the  place  for  holding  said  election  in  each  of  said  wards ;  shall 
appoint  three  competent  persons  to  act  as  judges  of  election  in  each 
of  said  wards,  who  shall  be  sworn,  and  whose  places  may  be  filled  in 
case  they  do  not  serve  as  provided  by  law  in  elections  for  members 
of  the  Legislature ;  a  copy  of  the  returns  of  said  election  shall  be 


»J12  PRIVATE  AND  SPECIAL  LAWS  OF  THE 

delivered  to  the  commissioners  who  shall  oanvass  the  same,  and  the 
persons  receiving  the  highest  number  of  votes  for  the  several  offices 
to  be  filled  under  the  provisions  of  this  act  ehall  be  declared  by 
said  commissioners  or  any  two  of  them  duly  elected  to  said  offices; 
should  it  be  found  that  two  or  more  persons  have  received  the  same 
number  of  votes  for  either  of  said  offices,  the  commissioners  shall 
determine  the  same  by  lot 

Sec  13.  That  this  charter  be  approved  for  final  adoption  by  a 
majority  of  the  votes  of  the  people  residing  within  the  limits  of  said 
city  at  an  election  to  be  held  at  such  time  as  is  provided  for  in  sec- 
tion 18  of  article  8  of  this  act,  when  the  ballot  shall  either  be  "for 
the  oharter,"  or  "  against  the  charter,"  and  if  upon  the  canvass  of 
the  votes  cast  at  said  election  it  shall  appear  that  a  majority  of  the 
votes  cast  are  for  the  charter  the  commissioners  shall  immediately 
declare  the  same  to  be  in  full  force  and  effect  by  a  publication  for 
one  week  in  some  newspaper  in  the  county,  and  by  posting  at  least 
three  notices  in  three  most  public  places  in  the  county,  but  if  the 
vote  be  against  the  charter  they  shall  publish  the  same  as  rejected. 
[Appro?«l  February  9,  186&] 


JOINT  RESOLUTIONS. 


JOINT  RESOLUTIONS  in  rcfcmoe  to  the  War. 

Whkrbas,  Oar  country  is  now  distracted  by  a  gigantic  civil 
war,  unprecedented  in  the  annals  of  civilised  nations,  and  in  pro- 
portion to  the  magnitude  of  the  present  conflict  the  American 
Republic  has  arisen  to  the  dignity  and  importance  of  the  crisis, 
with  an  energy  and  devotion  of  national  sentiment,  and  an  employ- 
ment of  blood  and  treasure  onapproached  in  the  annals  of  history; 
and  whereas,  it  is  the  special  duty  and  pride  of  every  citizen  of  our 
common  oountry  to  express  his  devotion  to  our  unbroken  nation- 
ality ;  therefore,  be  it 

Resolved,  By  the  Legislative  Assembly  of  the  Territory  of 
Montana,  That  we  hereby  renew  our  pledges,  ever  entertained, 
of  loyalty  to  the  Union,  and  will  ever  frown  indignantly  upon  any 
attempt  to  alienate  one  portion  of  our  common  country  from 
another ;  and  as  in  this  struggle  our  appeal  to  arms  may  decide  the 
late  of  our  nationality,  and  the  question  of  self-government  in  its 
present  form,  we  will  ever  pray  for  the  success  of  the  Union  and 
the  restoration  of  constitutional  government  ia,  the  gauntlet  of 
battle  thrown  down  by  the  rebels  in  arms. 

Resolved,  That  loyalty  is  the  highest  duty  that  every  citizen 
owes  to  his  oountry,  and  that  the  interests  of  humanity,  the  principle 
of  republican  government,  and  the  prosperity  of  our  common  coun- 
try, demand  of  us  an  unfeigned  expression  for  the  maintenance  of 
the  Union  at  all  haxards,  and  our  highest  efforts  for  its  preserva- 
tion, whether  by  the  arts  of  peace  or  war. 

Resolved,  That  we  recognise  the  armies  of  the  republic  as  the 
conspicuous  defenders  of  our  country,  and  that  we  hereby  tender  to 
90 


714  JOINT  RESOLUTIONS  OF  THE 

them  our  thanks  for  their  splendid  services  in  the  field,  without  dis- 
tinction, and  hold  them  in  grateful  remembrance. 

Resolved,  That  while  the  heart  of  the  nation  beats  heavily  over 
the  undistinguished  graves  of  the  gallant  dead  who  have  fallen  in 
the  cause  of  a  nation's  unity,  we  do  by  an  unfaltering  spirit  cheer 
our  brave  soldiers  in  the  field  on  to  the  contest  that  still  awaits 
them,  with  the  prayer  upon  our  lips  that  justice,  freedom,  and 
nationality  may  triumph  in  the  end. 

[Approved  February  2, 1865.] 


JOINT  RESOLUTIONS  relating  to  the  Codification  of  the  Laws  and  Jonrnalaof 
the  fiset  Legislative  Assembly  of  the  territory  of  Montana. 


Be  it  resolved  6y  (he  Legislative  Assembly  of  the  Territory 

of  Montana: 

1.  That  William  H.  Miller,  Wilbur  F.  Saunders,  and  €h  W. 
Stapleton  are  hereby  constituted,  empowered  and  appointed  com- 
missioners in  and  for  said  Territory  to  codify  all  laws,  resolutions 
and  memorials  passed  at  the  first  session  of  said  assembly  of  the 
Territory,  which  shall  have  been  passed  by  both  Houses  and  ap- 
proved by  the  governor. 

2.  The  said  commissioners  shall  arrange  said  laws  and  journals 
in  a  suitable  and  proper  form  for  publication,  making  correct  punc- 
tuations, with  grammatical  constructions  of  good  orthography,  in 
the  copies  of  said  laws  and  journals  mentioned  as  they  shall  deem 
necessary  to  complete  the  same,  and  shall  make  and  perfect  in  i 
suitable  and  proper  manner  an  index  to  said  laws  and  journals. 

8.  The  said  commissioners  shall  have  the  power,  and  they  are 
hereby  authorized  to  employ  two  persons  as  clerks  or  assistants  for 
the  purpose  of  aiding  and  assisting  said  commissioners  in  said  labors 
of  codification,  and  shall  have  power  to  discharge  such  clerks  or 
assistants  at  pleasure.  And  it  shall  be  the  duty  of  said  commis- 
sioners to  report  said  copies  of  said  laws  and  journals  when  so  cod- 
ified by  them  to  the  next  session  of  the  legislative  assembly  of  said 
Territory  of  Montana. 

[Approved  February  6, 1865. J 
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JOINT  RESOLUTION  relating  to  the  repeal  of  the  Laws  of  Idaho  which  are  of 
a  general  nature,  passed  at  its  first  session  at  Lewiston,  in  said  Territory  of 
Idaho. 


Resolved,  That  all  acts  or  parts  of  acts,  laws  or  parts  of  laws, 
or  resolutions  of  a  general  nature,  whiob  did  apply  to  this  portion 
of  said  Territory  of  Idaho  before  the  organisation  of  Montana  Ter- 
ritory, under  act  of  organization  passed  by  Congress  the  twenty- 
sixth  day  of  May,  A.  D.  1864,  dividing  said  Territory  of  Idaho, 
setting  off  said  Montana  Territory  from  said  Idaho,  defining  the 
da  ties  of  the  executive,  legislative  and  judicial  departments  of  said 
temporary  government  of  Montana  Territory,  are  hereby  declared 
by  this  legislative  assembly  repealed,  and  they  are  hereby  repealed, 
void,  and  of  no  effect  in  said  Territory  of  Montana. 

[Approved  February  B,  1865.] 


JOINT  RESOLUTION  in  reference  to  holding  terms  of  Court  in  the  Second 

Judicial  District. 


Resolved  by  the  Council,  the  House  of  Representatives  con- 
curring : 

That  the  regular  terms  of  court  for  the  second  judicial  district 
shall  commence  as  follows :  In  Beaver  Head  county  on  the  second 
Mondays  of  June  and  September,  and  in  Deer  Lodge  county  on 
the  third  Monday  in  July,  and  that  Missoula  county  be  attached  to 
Deer  Lodge  for  judicial  purposes. 

[Approved  February  S,  1865.] 
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JOINT  RESOLUTION  in  reference  to  holding  terns  of  oomrti  in  tne  IkM 

Judicial  District. 


Resolved  by  (he  Council,  (he  House  of  Representatives  emir 

cutting: 

That  the  regular  terms  of  court  in  the  third  judicial  district  be 
held  as  follows :    In  Jefferson  county,  at  the  county  teat,  the  third 
Monday  in  September,  and  that  all  other  counties  m  that  district 
be  attached  to  Jefferson  county  for  judicial  purposes. 
[Approved  February  t,  I860.] 


JOINT  RESOLUTION  in  relation  to  the  Territorial  Seal. 

Resolved  by  the   Council,  the  House  of  Representatives 

curring: 

That  the  Territorial  seal  shall,  as  a  central  group,  represent  a 
plow,  a  miner's  pick  and  shovel ;  upon  the  right  a  representation  of 
the  Great  Falls  of  the  Missouri;  upon  the  left  mountain  scenery; 
and  underneath,  as  a  motto,  the  words  Oro  y  Plata.  The  seal 
shall  be  two  inches  in  diameter  and  surrounded  by  these  words— 
The  Seal  of  the  Territory  of  Montana. 

[Appro-red  February  •, 1889.] 


JOINT  RESOLUTION  on  the  Pay  »*  Mileage  of  Officers  and  Member*. 

Resolved  by  the   Legislative  Assembly  of   the    Territory  of 

Montana : 

That  the  Territorial  auditor  be  instructed  to  issue  his  warrants 
to  members,  clerks  and  attaches  of  the  legislative  assembly,  accord- 
ing to  the  report  of  the  joint  committee  upon  pay  and  mileage. 
L  Approved  February  9,  1863.] 


MEMORIALS. 


MEMORIAL  for  a  Weekly  Mail  Route  from  Virginia  City,  Montana  Territory, 
by  way  of  SiWer  Bow  and  Deer  Lodge  to  Hell  Gate,  and  from  tbenee  to  Fort 
Owen  and  Willow  Creek,  and  also  to  Jooko;  and  that  weekly  servioe  be  pat  on 
the  route  already  established  between  Salt  Lake  and  Fort  Benton,  and  that  the 
same  may  be  by  the  way  of  Boulder  City,  Bea? ertown,  Jefferson  City,  Helena 
and  Silver  City. 


To  the  Honorable  the  Postmaster  General 

of  the  United  States: 

Your  Memorialists,  the  Legislative  Assembly  of  the  Territory  of 
Montana,  would  respectfully  represent,  that  the  people  now  tiring 
in  the  western  and  northern  portion  of  this  Territory,  are  laboring 
under  great  inconvenience  and  expense,  from  the  fact  of  there  being 
no  mail  facilities  to  the  northward  and  westward  from  Virginia 
City,  Montana  Territory. 

The  great  extent  and  richness  of  the  silver  and  gold  bearing 
quarts  lodes,  as  well  as  the  extent  and  richness  of  the  placer  dig- 
gings, already  discovered  in  Deer  Lodge  and  Prickly  Pear  valleys, 
together  with  the  unequalled  grasing  and  farming  lands  in  Deer 
Lodge,  Hell  Gate,  Bitter  Root,  Jocko  and  Prickly  Pear  valleys, 
have  invited  and  received  a  large  number  of  worthy  and  industrious 
inhabitants,  and  justifies  the  belief  that  there  will  be  many  thousand 
permanent  settlers  engaged  in  fanning,  mining  and  cattle  raising  in 
that  portion  of  our  Territory. 
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III  view  of  these  facte,  your  memorialists  would  pray  that  a 
weekly  mail  route  be  established  between  Virginia  City,  Montana 
Territory,  Silver  Bow,  Deer  Lodge  and  Hell  Gate,  and  from  Hell 
Gate  to  Fort  Owen  and  Willow  Creek,  and  from  Hell  Gate  to 
Jocko.  And  your  memorialists  would  also  pray,  that  weekly  ser- 
vice be  put  on  the  route  established  between  Salt  Lake  and  Fort 
Benton,  and  that  the  same  may  be  by  the  way  of  Boulder,  Beaver- 
town,  Jefferson  City,  Helena  and  Silver  City;  and  that  a  post  office 
be  established  at  each  of  the  places  herein  mentioned.  And  your 
memorialists,  as  in  duty  bound,  will  ever  pray. 

GEORGE  DETWILER, 
Sjteaker  of  the  House  of  Representatives. 

R.  LAWRENCE,  President  of  Council 


JOINT  RE80UJTI0N  AND  MEMORIAL  in  relation  to  the  Covpenmtioa  of 
Offioera  of  the  Territory  of  MonUn*. 


To  the  Honorable  Senate  and  House  of  Representatives  of  the 
United  States  of  America,  in  Congress  assembled: 

Tour  Memorialists,  the  Council  and  House  of  Representatives  of 
Che  Territory  of  Montana,  most  respectfully  represent,  that 

Whereas,  the  Organic  Aet  of  this  Territory  provides  that  the 
pay  per  diem  of  the  members  of  the  first  and  subsequent  legislative 
assemblies,  should  be  four  dollars,  during  their  attendance  at  the 
session  thereof;  and  the  officers  of  said  legislative  assemblies,  to- 
gether with  all  the  territorial  officers,  are  allowed  a  compensation  in 
like  proportion ;  and  whereas,  on  account  of  the  great  distance  from 
the  manufacturing  and  producing  sections  from  whence  the  inhabi- 
tants of  this  Territory  obtain  nearly  all  their  necessary  articles  of 
consumption,  such  as  provisions,  clothing,  &c,  the  cost  of  such 
articles  is  usually  three  times,  and  in  many  cases  ten  times  the  cost 
of  similar  commodities  in  the  more  eastern  parts  of  the  United 
States,  and  in  consequence  of  sudkMtaanced  prices,  common  tob&K- 
ers  receive  as  a  usual  compensation,  from  eight  to  sixteen  doHare 
per  day;  and  whereas,  it  is  manifestly  unjust  that  sach  a  < 
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sation  to  members  of  the  legislative  assembly  or  territorial  officers 
should  be  laid  at  so  low  a  rate;  therefore,  your  memorialists  would 
respectfully  ask  your  honorable  body,  so  to  amend  the  organic  act, 
as  to  allow  not  less  than  tea  dollars  per  diem  for  each  member  and 
officer  in  attendance  on  such  first  and  subsequent  legislative  assem- 
blies, and  an  adequate  additional  amount  to  the  salaries  of  the  gov-, 
eroor  and  territorial  judges,  not  exceeding  twenty-five  hundred  dol- 
lars per  annum. 

Be  it  resolved  by  the  Council  and  House  of  Representatives 
of  the  Territory  of  Montana^  Thatxmr  delegate  in  Congress  be, 
and  is  hereby  requested  to  use  all  honorable  means  to  bring  this 
subject  to  the  favorable  consideration  of  Congress,  as  early  as  prac- 
ticable, and  obtain  a  redress  of  grievances. 

And  be  it  further  resolved,  That  the  Secretary  of  this  Territory 
be  requested  to  transmit  a  copy  of  the  foregoing  memorial  and  reso- 
lutions to  our  delegate  in  Congress. 

GEORGE  DETWILER, 
Speaker  of  the  House  of  Representatives. 

R.  LAWRENCE,  President  of  Council. 


MEMORIAL  praying  for  the  establishment  of  a  mail  route  from  Omaha,  8fon« 
City,  or  some  point  oa  the  Missouri  ri?er  between  said  places,  to  Baanaek  City* 
Montana  Territory. 

To  the  Honorable  the  Senate  and  House  of  Representatives  of 
the  United  Slates  in  Congress  assembled: 

Tour  memorialists,  the  Council  and  House  of  Representatives  of 
the  Territory  of  Montana,  would  most  earnestly  represent  to  your 
honorable  body  the  great  inconvenience  the  people  of  this  Territory 
suffer  for  the  want  of  proper  mail  facilities. 

The  only  mail  communication  with  the  east  is  via  Salt  Lake  City, 
over  a  route  nearly  seventeen  hundred  miles,  crossing  the  Rooky 
Mountains  twice,  which,  of  itself,  produces  great  irregularities, 
causing  great  difficulty  in  all  business  transactions  with  the  east. 
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We  would  respectfully  represent  that  there  is  a  company  already 
organised  in  this  Territory  for  the  purpose  of  constructing  a  wagon 
road  and  telegraph  line  from  Bannack  City,  via  Montana,  Junction 
City,  Nevada  City,  Virginia  City,  Boaemantown,  Emigrant  Gulch, 
and  other  towns  and  Tillages  in  this  Territory,  to  some  point  on  the 
Missouri  river,  at  or  between  Sioux  City  and  Omaha.  And  your 
memorialists  most  earnestly  pray  that  a  daily  mail  may  be  estab- 
lished over  said  route,  and  a  sufficient  military  force,  which  can  be 
easily  raised  in  this  Territory,  be  stationed  along  said  route,  to  pro- 
tect the  same.  And  we  would  most  respectfully  represent  that  the 
establishment  of  this  route  would  save  to  the  government  the  ex- 
pense of  transporting  the  mail  matter  for  this  Territory,  the  State 
of  Oregon,  and  the  Territories  of  Washington  and  Idaho,  a  distance 
of  nearly  or  quite  eight  hundred  miles,  and  give  the  advantage  of 
two' overland  routes  across  the  continent  instead  of  one,  and  be  of 
immense  benefit  to  the  people  of  the  far  northwest  States  and  Ter- 
ritories. 

Your  memorialists  would  also  represent  that  there  is  now  existing 
in  the  postal  laws  an  unjust  provision  in  regard  to  the  transmission 
of  newspapers  and  other  printed  matter  to  these  interior  Territories, 
amounting  to  almost  a  prohibition ;  and  we  ask  of  your  honorable 
body  a  repeal  or  amendment  of  said  act  or  provision,  so  that  all 
mail  matter  may  be  transmitted  to  us  on  terms  of  equality  with  all 
other  portions  of  our  country. 

Your  memorialists  would  humbly  urge  upon  your  honorable  body 
immediate  action  upon  the  subject  set  forth  in  this  memorial,  as  a 
measure  of  the  greatest  importance  to  the  development  of  the  im- 
mense mineral  and  agricultural  resources  of  this  country. 

As  in  duty  bound  will  ever  pray. 

GEORGE  DETWILER, 
Speaker  of  the  House  of  Representatives. 

R.  LAWRENCE,  President  of  the  Council. 
[Appro ted  January  16,  1885.] 
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MEMORIAL  and  JOINT  RESOLUTION  relative  to  a  proposed  treaty  with  the 
Snake  and  Crow  Indiana. 


To  the  Honorable  Secretary  of  the  Interior : 

Your  memorialists,  the  Legislative  Assembly  of  the  Territory  of 
Montana,  would  respectively  represent  that  the  interests  of  this 
Territory  would  be  greatly  promoted,  and  its  early  settlement 
hastened,  if  the  Indian  title  to  the  country  now  claimed  and  occu- 
pied by  the  Snake  and  Crow  Indians  were  extinguished.  , 

Only  a  small  fragment  of  land  embraced  within  the  boundaries 
of  this  Territory  is  open  for  settlement.  These  Indians  now  possess 
an  area  of  land  embracing  all  the  waters  of  the  Missouri  river  south 
of  latitude  forty-seven  degrees  north.  This  region  abounds  in 
mineral  wealth,  and  a  large  portion  of  it  is  suitable  for  agricultural 
purposes. 

Your  memorialists  entreat  your  prompt  attention  to  the  subject, 
confidently  believing  that  the  interests  of  the  general  government 
and  the  people  of  Montana  will  be  greatly  subserved  by  an  early 
treaty  with  those  Indians.    And  your  memorialists  will  ever  pray. 

Be  it  resolved  by  the  Council  and  House  of  Representatives 
of  the  Territory  of  Montana,  that  our  delegate  in  Congress  be 
and  is  hereby  requested  to  use  all  honorable  means  to  bring  this 
subject  to  the  favorable  consideration  of  the  Interior  Department 

GEORGE  DETWILER, 
Speaker  of  the  House  of  Representatives. 

R.  LAWRENCE,  President  of  the  Council 
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ADMINISTRATORS. 

Aet  oonoerning,  268 

AMMUNITION. 

Act  to  prevent  sale  of  to  Indiana,  S47 

ATTORNEYS. 

Aot  concerning,  370 

AUDITOR. 
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BILLS  OF  EXCHANGE. 
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BULLION.    See  Gold  Duet. 
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Aot  locating,  43) 

CATTLE. 
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Aot  creating  lien  upon,  331 

Aot  to  prevent  trespassing  of,  361 

CHATTEL  MORTGAGES.    See  Mortgage*. 
CIVIL  PRACTICE  ACT. 
Abatement.    See  Aotlona.  no. 

Not  to  be  by  death  or  transfer,  *  16         46 

Aocouht. 

How  aet  forth  in  pleadings,  66         63 

Actiohb.    See  Abatement,  Complaint,  Answer. 

Distinotion  In  law  and  equity, 

Parties  in,  who  shall  be, 

Infanta,  how  to  ane  and  be  aned, 

Conoernins  real  estate,  how  notice  is  given  of,  to  purchasers,  etc., 

Proceedings  when  served  on  one  of  several  defendants, 

What  may  be  joined.    See  Joinder. 

For  Blander  and  libel.    See  Libel. 

For  delivery  of  personal  property.    See  Delivery,  etc. 

For  olaim  to  property  levied  on,  etc.    See  Claim  to  Property,  ete. 

For  foreoloeure  of  mortgages.    See  Mortgagee. 
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01V1L  PRACTICE  ACT— Acnows— Continued. 

For  waste, 

For  trespass.    Bee  Trespass. 

In  relation  to  real  estate.    See  Real  Estate. 

After  judgment  against  pereons  not  tarred, 

For  debte  not  due, 

For  refooal  of  witness  to  attend, 

Sueeeerire,  bow  maintained, 

To  determine  an  adTerte  claim  of  defendant, 

By  aeenritj  againet  maker  and  payee. 

Against  sheriff  on  iodemnitj  bond, 

Against  partners,  bow  brought, 

When  another  person  claims  of  defendant  piupoitf  sued  for. 

By  intervention  of  claimant  of  interest.    See  intervention. 

For  partition  of  real  property.    See  Partition. 

Before  justice*.    Bee  Justices'  Courts. 

For  forcible  entry  and  detainer.    See  Forcible  Entry. 
Parties  to. 

Proceedings  when  rery  numerous, 

Court  may  determine  between,  unless  others  necessary. 

How  new  parties  are  brought  in, 
Plaintiff  in. 

To  be  real  party  In  interest, 

Executor,  administrator,  Ac,  may  sue  alone, 

When  married  women  may  sue  alone, 

Infants  to  sue  by  guardian, 

Who  may  sue  for  iojury  or  death  of  infants, 

All  persons  in  interest  to  be  joined, 

In  questions  of  general  interest  one  may  sue  for  all. 

In  ease  of  death  or  transfer  of  interest, 

In  claim  to  property  levied  on,  etc., 
Defendant. 

Assignor  of  thing  in  action  to  be, 

Married  woman  for  her  own  right, 

All  persons  olaimiog  interest  to  bo, 

Persons  refusing  to  join  as  plaintiffs  to  be, 

Who  to  be  included  in  same  notion, 

In  case  of  death  or  transfer  of  interest, 

True  name  of,  inserted  by  amending, 

In  claims  to  property  levied  oo,  etc., 
Manner  of  Commencing. 

General  provisions,  22  47 

8ummons  in.    See  Summons 

Complaint  in.  See  Complaint. 
Administrator.  See  Executor. 
Affidavits. 

Before  whom,  in  the  Territory,  336         113 

Before  whom,  in  another  state,  237         113 

Before- whom,  in  a  foreign  country,  338         113 

Taken  out  of  the  Territory,  how  certified,  339         113 

What  oourts  may  take,  469         136 

Affirmation.    See  Oath. 
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CIVIL  PRACTICE  ACT— Continued. 
Agreed  Cask.    See  Submission. 

Proceedings  upon, 
Amendment.    See  Pleadings. 

To  complaint,  when  and  how  made, 

After  overruling  of  demurrer, 

By  court,  whon  allowed, 

Bj  substituting  correct  name  of  defendant, 

In  action  for  partition, 
Answer.    See  Aotion,  Pleadings,  Complaint,  Set-off,  Counter  Claim. 

Defined, 

Mar  demur  and  answer  at  same  time. 

What  to  be  contained  in, 

Time  of,  to  amended  complaint, 

Objections  not  made  by,  doomed  waived, 

May  contain  counter  olaim  and  set-off, 

Counter  claim  de6ned, 

Defences  to  be  stated  separately  and  numbered, 

Cross  demands,  compensated,  when, 

When  sham  and  irrelevant,  stricken  out, 

When  to  be  verified.    See  Verification. 

In  actions  for  libel  and  slander, 

After  demurrer  is  overruled. 

Time  for,  when  enlarged  by  court, 

In  actions  for  debts  not  due, 
Appeal. 

Orders  out  of  court,  how  vacated,  etc.. 

Parties  to,  how  known, 

Time  within  which  to  be  taken. 

Notice  of,  to  adverse  party, 

Statement  of  grounds  for, 

Omission  of  statement,  effeot  of, 

Time  of,  when  enlarged, 

Statement,  by  whom  signed, 

Statement  to  be  annexed  to  transoript, 

Intermediate  orders  may  be  reviewed, 

Powers  of  the  appellate  court  on, 

Papers  to  be 'furnished  upon, 

In  oertioraii, 

In  arbitrations, 

Costs  in, 

Decisions  on,  to  be  in  writing, 

From  justices.    See  Justices'  Courts. 
Probate  to  District  Court, 

In  what  cases  allowed, 

Manner  of  taking, 
District  to  Supreme  Court, 

When  allowed, 
Undertaking  required  for, 
Execution,  when  and  how  stayed  on, 
Proceedings  below,  stayed  by, 
'  Undertaking,  when  separate,  etc., 
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96. 
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133 
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100 
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262 
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99 
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uivub  PRACTICB  ACT— ApnAx^OontfaNui. 
Undertaking,  sureties  upon, 
Deposit  of  amount  appealed  from. 
Perishable  property,  diapoaal  of, 
When  to  be  bromght  to  a  hearing. 
Judgment  upon,  how  entered, 
Appbakakcc 
To  be  waiver  of  summons, 
To  be  on  return  day  of  summons, 

ARBITRATIOIfS. 

What  may  be  mbmitted  to. 

To  be  in  writing, 

Number  of  board  of, 

Proceedings  upon  submission  to. 

Proceedings  of,  how  conducted, 

Oaths  of,  etc., 

Award  of,  bow  made, 

Award  of,  when  vacated, 

Award  of,  when  modified. 

Appeal  and  writ  of  error  in, 

Prooeedings  when  submission  is  revoked, 
Assicumirr. 

Of  tilings  in  action  not  to  prejodioe  defence, 
Attacubxt.    See  Claim  to  Property,  etc. 

Grounds  on  whioh  granted, 

Affidavit  required  for, 

Undertaking  required  for, 

Writ,  oontents  of, 

Of  stook  in  corporations  and  debts, 

Manner  of  exeoutiog  writ, 

Debts,  etc.,  from  third  parties,  how  taken. 

Garnishee  liable  after  service, 

Garnishee,  examination  of, 

Defendant,  examination, 

Writ  to  be  a  lien  on  property, 

Memorandum  required  from  garnishee, 

Perishable  property,  disposal  of, 

Sheriff  to  collect  debts  and  credits, 

Property  delivered  to  defendant  on  bond, 

Proceedings  after  judgment  for  plaintiff, 

Prooeedings  after  judgment  for  defendant, 

Prooeedings  when  more  than  one  writ, 

Discharge  of,  upon  undertaking, 

Undertaking  required  for  disoharge  of, 

Affidavit,  how  put  in  issue, 

Affidavit,  proof  of  on  issue, 

Discharge  of,  on  failure  of  such  proof, 

Discharge  of,  by  court, 

Writ,  time  of  return  of,  etc., 

For  debts  not  due, 

8ale  of  property  taken,  during  suit, 

In  justices'  courts.    Bee  Justices. 
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INDEX. 

UiVlii  PRACTICE  AOl^-Oontbmed. 
Attorneys. 

Not  to  be  witnesses, 
Certiorari,  Writ  or. 

In  writt  of  error, 

May  be  termed  review, 

By  what  courts  granted 

Applications  for,  how  made, 

To  whom  direoted, 

Conteota  of, 

Effect  of,  upon  staj  of  prooeedlngi, 

How  served, 

Extent  of  prooeedlngi  under, 

Retain  of  and  hearing, 

Judgment  apon  to  be  sent  to  court  below,  do., 

Appeal  from,  etc, 

Issue  of  in  vacation, 
Charge,    See  Instructions. 
Chinamen. 

Not  to  be  witnesses,  330       110 

Claim  to  Property  levtrd  oh,  etc 

Manner  of  obtaining  property, 

Action  for,  mode  of  commencing, 

Aotion  for,  parties  in, 

Action  for,  proceedings  in, 
Complaints.    See  Aotions,  Amendment,  Pleadings. 

Action  to  be  commenced  by  filing, 

What  shall  be  oontatned  in, 

When  and  how  amended, 

In  actions  for  libel  and  slander, 
Confession  op  Judgment.    See  Judgment 

For  what  entered, 

Statement,  contents  of, 

Execution  upon, 

Proceedings  upon  offer  of, 

CONTEMPTS. 

Defined, 

When  in  courts,  how  tried, 

When  oommltted  out  of  court*  etc. 

Order  of  arrest  for, 

Proceedings  on  trial  for, 

Punishment  of, 
Corporation. 

Servioe  of  summons  against, 

Verification,  by  whom  made, 
Costs. 

Oases  in  whioh  allowed  plaintiff; 

Cases  when  not  allowed  plaintiff, 

Oases  In  whioh  allowed  defendant, 

How  apportioned  in  otbor  cases. 

When  person  defends  in  bis  own  interest, 

How  allowed  in  appeal  and  writ  of  error, 
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293 
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298 
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313 
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396 

126 

397 
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400 
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64 
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404 
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406 

127 

406 

127 

ti  INDEX. 

CIVIL  PRACTICE  ACT— Costs— Continued. 

Fees  of  referees, 

Wheo  trial  is  postponed, 

In  case  of  tender  proved, 

In  case  of  executors,  trustees,  etc., 

In  eases  brought  up  for  review, 

Manner  of  presenting  aooount  of. 

What  included  in  judgment, 

Security  for,  when  required, 

Affidavit  of  sureties  for, 

Aotion  dismissed  when  no  security, 

Execution  for  in  appellate  oourt, 

In  justices1  oourts.    See  Justices'  Courts. 
Counter  Claim.    See  Pleadings,  Answer,  Reply. 

Defined, 

May  be  set  up  in  answer, 

Cross  demands  compensated,  when, 

To  be  stated  separately  and  numbered, 

Judgment  for  excess  of, 
Courts. 

Of  record,  what  arc, 

Sittings  of,  when  public, 

Sittings  of,  when  private, 

Powers  of, 

When  judge  of  shall  not  act, 

When  judge  of  shall  not  be  attorney, 

Judge  of  not  to  hay*  attorney  as  partner, 

Applications  refused  by,  not  to  be  renewed, 

Punishment  in  such  oase, 

Judges  of,  to  take  acknowledgments,  etc., 

Aotions  in,  bow  affected  by  vaoanoy  or  failure  to  hold  term, 

What  to  have  a  seal, 

Seal  of,  by  whom  kept, 

Seal  of,  to  what  affixed, 

Seal  of,  how  affixed, 

Days  of  holding, 

Days  whon  not  to  be  holden  except,  etc., 

Place  of  holdiog, 

Divisions  of  in  the  Territory, 
Supreme  Court. 

Jurisdiction  of  defined, 
District  Court. 

Division  into  districts, 

Jurisdiction,  kinds  of, 

Original  jurisdiction,  defined, 

Appellate  jurisdiction,  defined, 

Powers  of, 

Time  and  plaoe  of  holding, 

Powers  of  judges  at  chambers, 

Transfer  to  probate  oourt,  when  allowed, 
Probatt  Court* 

To  be  in  each  county, 
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CIVIL  PRACTICE  ACT— Coram    CVmtinned. 

Powers  of, 

Powers  of  judge  in  vacation, 

Jurisdiction  of, 

Powers  of,  at  chambers. 

Room  for  holding,  bow  provided, 

Terms  of,  prescribed, 

Adjournments  of,  and  adjourned  terms, 

Transfer  to  distriot  oonrt,  when  allowed, 

Judge  of,  to  be  oonsenrator  of  peace, 

Powers,  when  same  as  distriot  oonrt, 

Juries  in,  number  of,  and  how  summoned, 

Venire,  how  issued,  etc, 
Default. 

For  non-appearanoe  on  return  day  of  summons,  ?6         47 

Dsfevdaxt.    See  Action. 

DSLIVBRT  OF  PERSONAL  PrOPKRTT. 

General  provision  for, 

Affidavit,  oontents  of, 

Notice  on  affidavit  by  plaintiff, 

Undertaking,  oontents  of, 

Retention  by  defendant  on  undertaking, 

Sureties,  qualification  of,  , 

Seizure  of  property  when  concealed, 

Proceedings  when  claimed  by  third  party, 

Return  of  sheriff,  time  of,  etc., 

Proceedings  when  bond  is  insufficient, 

Execution,  when  stayed  by  appeal, 

Verdict  in  action  for, 

Executions  in  actions  for, 

Judgment  in  actions  for, 

Actions  in  justices'  oourts.    See  Justices'  Courts. 
Dunmaaa.    See  Pleadings. 

Causes  for  whieh  it  may  be  taken, 

Bach  cause  to  be  stated  and  numbered, 

May  demur  or  answer  to  part  aod  at  same  time, 

Objections  not  made  by,  deemed  waived, 

To  new  matter  in  answer  when  and  how  taken. 

Time  for,  when  enlarged  by  oonrt, 
Dbpobit  ih  Court. 

When  and  by  whom  to  be  made, 

When  two  persons  olaim  same  property, 
Dcposmoirs.    See  Perpetuation  of  Testimony. 
Taken  within  the  Territory. 

When  allowed, 

Notice  of,  how  served, 

Manner  of  taking,  etc., 

Cause  for,  to  be  shown  on  trial, 

In  what  actions  used, 

Taken  on  postponement  of  trial, 
Taken  without  the  Territory. 

Whan  allowed,  346        115 
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184 
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43 
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133. 
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114 

341 

114 
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114 
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344 
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CIVIL  PRACTICB  APT— Pgrownwt    OnMnrf. 
Commission  for,  bow  issued, 
Nottoo  of,  bow  SSfTOd, 
Bach  party  may  attend  upon, 
How  retorted  by  ofltoer, 
Certificate,  what  to  show,        / 
Certificate  when  ofltoer  dm  bo  seal, 
Construction  of  , 
Proosodings  whon  not  returned, 
DuifitoAL  or  Svrt.    800  Trial. 

Wben  and  by  whom  made, 
Docxxrs. 

For  judgment!,  to  bo  kept, 

Kinds  of,  to  U  kept  by  clerk, 

Of  oonrt  proceedings,  bow  kept, 

Of  oases  for  oonrt  and  bar,  bow  kept. 

Of  jus tioai.    See  JustifSe**  Courts. 
Etiddgi. 

Inspection  of  doonmenti  allowed, 

Original  writing  not  required,  when, 

Proeeedings  when  writing  altered, 

Court  reoorde,  bow  prored, 

Oonrt  records  of  other  Statee,  bow  prored, 

Foreign  oonrt  reoorde,  bow  proved, 

Printed  statutes,  ete.,  proof  of, 

Offleial  reeord,  eopy  of,  allowed, 
Bzobptiohb.    See  Trial. 

Defined, 

Before  refereee,  how  taken, 

Most  be  material, 

Manner  of  taking, 

Form  of, 

Deemed  taken  without  notioe  when  decision  is  withheld, 
Executions.    See  Claim  to  Property,  etc. 

Time  in  which  to  be  issued, 

Contents  of, 

Upon  Joint  contract,  against  persons  not  served. 

When  returnable, 

Endorsement  of  time  of  reoelpt  upon, 

How  enforced, 

How  issued  after  fire  years, 

Against  party  dying  after  judgment, 

May  issue  to  any  oounty, 

What  property  is  liable,  and  how  taken, 

Married  woman's  property,  when  exempt, 

Property  exempt  from, 

Exemption  to  be  claimed  upon  levy, 

Defendant  to  select  exempt  property, 

Mode  of  determining  what  is  exempt, 

Manner  of  levying, 

8ale  of  property  under,  notioe  of, 

Penalty  for  selling  without  notioe, 
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CIVIL  PRACTICE  ACT— Exbcotiohs— Continued.  sac   pass. 

Prooeedings  in  sale  of  property, 
Prooeedings  when  bidder  refuses  to  pay, 
Trial  in  such  oases, 
How  far  the  officer  is  liable, 
Personal  property,  how  delirered  on  sale, 
Real  estate,  how  delivered  on  sale, 
Real  estate,  rights  of  purchasers  of, 
After  sale  in  foreclosure  of  mortgage, 
When  and  how  stayed  on  appeal, 
Upon  oonfession  of  Judgment, 
In  mandamus, 
Proceeding*  Supplementary  to. 
Examination  of  Judgment  debtor  in, 
Same  where  property  is  withheld, 
Payment  by  persons  indebted  to  defendant, 
Examination  of  persons  indebted  to  defendant, 
Witnesses,  hew  required  to  appear, 
Property  found,  how  applied, 

Prooeedings  when  property  is  claimed  by  third  parties, 
Disobedience  of  order,  how  punished, 
For  eosts  in  appellate  oourt, 
In  Justices'  courts.    See  Justices'  Courts. 

BXBCUTOB. 

May  sue  without  Joining  party, 
Costs  for  and  against, 
Fobciblb  Bbtbt  ajtd  Detadcbb. 
Defined, 

Within  Jurisdiction  of  jastioes, 
Summons  in,  contents  of, 
Summons  in,  serrice  of, 
Prooeedings  upon  trial  in, 
Adjournment,  when  allowed, 
Testimony,  how  taken. 
Trial  for,  what  must  be  shown. 
Proceedings  after  finding, 
Proceedings  upon  disagreement  of  Jury, 
Damages,  how  amassed, 
Proceedings  when  lessee  holds  oyer, 
When  lessee  holds  for  a  year  or  more, 
Fine  for  non  appearance  of  Juror, 
Appeals  in,  how  taken, 
Appeals  in,  how  tried  in  higher  courts, 
Amendments  upon  trial  in. 
Rules  for  trial  in, 

FORPUTDBB. 

Place  of  trial  for  actions  concerning,  19         46 

Gabvibbib.    See  Attachment. 
OvABOiAB.    See  Infant. 
Ivdiahs. 

Not  to  be  witnesses.  220       110 
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(HV1L  PRACTICE  ACT— Continued. 

t*TA*Tt. 

How  to  rae  and  be  sued, 

Guardian  for,  bow  appointed, 

Actions  for  injury  or  death  of. 

Service  of  aunmoni  again*, 

When  to  be  witnesses, 
brjinrcnoirs. 

Definition  of,  and  by  whom  granted, 

Oases  in  wbieh  granted, 

lime  of  granting,  and  affidavit  required  for. 

Not  allowed  after  aniwer,  anl«ef,  etc., 

Undertaking  required  for, 

Hearing  before  granting,  when  allowed, 

Against  corporations  not  granted,  except,  etc., 

How  dissolved, 

During  foreclosure  of  mortgagee,  when  allowed, 
ImAira. 

Service  of  summons  against, 

Hot  to  be  witnesses, 
iHiFBOnoir  of  Docmram. 

When  allowed, 

Effects  of  refusal  to  giro, 
IvtTRtrcnoHB. 

How  given  to  Jury, 
IffSTRtXKHT  ik  Wbitchg.    See  Pleadings. 

Genuineness  admitted  unless  answer  is  verified, 

ISTTESYBHTIOIf. 

By  third  person  olaiming  interest. 
When  allowed. 
Manner  of, 
Proceedings  upon, 

Issues.    See  Trial. 

Joikdsb  of  Aonoir.    See  Pleading*. 
What  causes  may  be  joined, 
When  ordered  by  oourt, 

Jvoon.    See  Courts, 

JvDQxmrr.    See  Trial. 
How  pleaded, 
Defined, 

For  whom  given,  and  what  is  determined, 
In  ease  of  several  defendants,  how  rendered, 
What  relief  is  granted  by, 
Of  non-suit,  when  entered. 
In  other  oases,  how  rendered. 
To  be  entered  immediately  upon  Terdiot, 
Time  of  rendering,  after  trial  by  jury, 
Upon  oounter  claim  of  defendant,  etc., 
In  actions  for  delivery  of  personal  property. 
How  entered,  and  what  to  specify, 
Proceedings  in  oase  of  death  after  verdict, 
In  such  oase,  not  to  be  a  lien  on  real  estate, 
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CIVIL  PRACTICB  ACT— JuBttonr— OoBiiB«0d.  no.   ran. 

Docket  to  be  kept  for,  179         78 

To  be  lien  on  reei  estate  from  rendition,  180         78* 

How  made,  such  lien  in  other  counties,  >  181         78 

Satisfaction  of,  bow  entered,  183         79 

In  olaim  for  property  levied  on,  etc.,  214         87 

In  foreolosure  of  mortgage,  to  be  a  lien,  337         91 

In  aotkm  for  usurpation.    See  Usurpation. 

Proceedings  against  persons  not  originally  served,  291        104 

Confession  of.    See  Confession  of  Judgment. 

In  ease  submitted  without  aotion, 

Of  arbitrations, 

In  arbitrations,  not  subject  of  appeal, 

In  writ  of  oertiorari, 

In  mandamus, 

Costs,  when  modified, 

Against  partners,  effect  of, 

In  justices'  courts.  8ee  Justices'  Courts. 
Jubt.    Bee  Trial,  New  Trial. 

How  filled,  and  number  required, 

Oath  of, 

Challenges,  peremptory,  Ac., 

Challenges  for  cause,  how  taken, 

Challenges  for  cause,  how  tried, 

Proceedings  in  ease  of  sickness,  etc., 

Charges  to,  how  to  be  made, 

Retirement  of, 

Papers  submitted  to, 

Disagreement  of,  upon  point  of  law, 

In  ease  of  disoharge,  etc.,  to  be  new  trial. 

Court  considered  open,  until  verdict, 

Proceedings  upon  finding  a  verdict, 

Correction  of  informalities  in  verdict, 

To  be  polled  after  verdict, 

Verdict  of.    See  Verdict. 

Trial  by,  may  be  waived, 

In  probate  courts, 

In  justices'  courts.  See  Justices'  Courts* 
Justices'  Courts  jjto  Justices  or  tub  Pbacb. 

How  denominated, 

Pending  actions,  how  affected  by  this  act, 

Jurisdiction  of,  defined, 

Jurisdiction  over  misdemeanors, 

To  be  no  terms  of, 

Oath  and  bond  of, 

Jurisdiction  confined  to  county, 

Parties  in,  who  may  appear  for, 

Judgment  by  confession  in, 

Jurisdiction  in  voluntary  appearance, 

How  commenced, 

Appointment  of  guardian  for  infants, 
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646 
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CIVIL  PRACTICE  ACT— JutncBt'  Oovbh,  otCj-^Oontinncd.  no.  pa«. 

SommoDi  in,  oontenti  of,  656  161 

Time  for  appearance  in,  657  161 

Summons,  mode  of  service  of,  668  151 

Servioe  by  publication,  when  allowed,  659  16S 

Arrest  of  defendant,  wh«n  allowed,  660  16S 

Affidavit  and  bond  before  arrest,  661  16S 

Proceedings  altar  arratt,                                                                  661—668  164 

Attachment  in,  when  allowed,  668  166 

Bond  for  attachment  in,  666  165 

Writ  of  attachment,  oontenti  of,  670  166 

Proceedings  in  distriot  oonrt  followed,  671  166 

For  delivery  of  personal  property  in,  671  166 

Affidavit  required  in  such  oase,  673  166 

Endorsement  upon  snoh  affidavit,  674  156 

Undertaking  required,  676  166 

Return  of  proporty  to  defendant,  mode  of,  676  166 

Manner  of  taking  property  oonoealed,  577  157 

Delivery  of  property  to  plaintiff,  when,  578  157 

Claim  by  third  party,  proceedings  in,  670  157 

Order  and  affidavit,  return  of,  680  157 

Sureties  in  all  undertakings,  qualifications  of,  681  157 
PUadmg*  and  Trial. 

Complaint  and  answer  in,  defined,  681  168 

When  to  be  verified,  683  158 

Form  and  entry  of,  684  158 

Complaint  in,  contents  of,  686  158 

Answer  in,  oontents  of,  686  168 

Statement  of  want  of  knowledge,  construed  as  a  denial,  687  168 

Aooount,  etc,  proceedings  as  to,  688  168 

Promissory  note,  etc.,  proceedings  as  to,  689  169 

Objections,  etc.,  how  taken,  690  159 

Variance  in  effect  of,  691  159 

Amendments  in,  proceedings  as  to,  691  169 

Real  estate,  proceedings  as  to  title  to,  693  159 

Change  of  venue,  wfcen  allowed,  594  160 

Adjournments,  limits  of  time  of,  695  160 

Adjournments,  by  parties,  when  allowed,  696  161 

Adjournments,  extension  of,  when  allowed,  697  161 

Adjournments,  undertaking  in,  698  161 

Dismissal  for  non-appearance  of  plaintiff,  599  161 

Oase  to  proceed  when  one  party  fails  to  Appear,  600  161 

Jury  trial,  proceedings  upon,  601  161 

Jury,  number  of,  etc.,  601  161 

Jury,  qualifications  of,  etc.,  603  163 

Jury,  challenges  of,  604  161 
Judgment  and  Execution. 

Of  dismissal,  when  entered,  605  163 

By  default  upon  note,  account,  etc,  606  163 

In  other  oases,  when  no  jury  demanded,  607  163 

Upon  verdict  of  jury,  608  163 

Time  of  entering,  606  163 
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CIVIL  PRACTICE  ACT— Justices'  Courts,  ©to.,— Continued. 

In  eases  where  all  ere  not  tarred, 

When  amount  doe  ezoeeds  jurisdiction, 

In  ease  of  tender  proved, 

When  defendant  is  snbjeot  to  arrest, 

In  ease  of  oosts,  allowed, 

Transoript  of,  how  given  and  effeot  of, 

Real  estate,  when  bound  by, 

Bzeontion,  time  of  issuing, 

Execution,  contents  of, 

Execution,  manner  of  enforcing, 
General  Provision*. 

Provisions  of  this  aet  to  be  applicable, 

Dookets  to  be  kept  in, 

Dockets,  how  kept, 

Docket,  effect  of,  as  evidence, 

Index  to  docket,  how  kept, 

Docket  to  be  deposited  with 

Docket,  proceedings  on,  by  i 

Who  shall  be  deemed  successor, 

Summons,  execution,  etc.,  how  to  be  filled, 

Proceedings  in  ease  of  sickness, 

May  appoint  deputy  to  serve  papers, 

Authority  of  person  so  deputed, 

Powers  of  constable  after  expiration  of  office, 

Contempts,  punishment  of, 

Conviotions,  how  entered, 

Process  to  issue  to  any  part  of  county, 

Depositions,  how  taken  and  used, 

Proceedings  on  mining  claims, 

New  trial,  when  granted, 

New  trial,  affidavit  for, 

Appeal,  bow  taken, 

Appeal,  undertaking  for, 

Appeal,  transoript  of, 

Appeal,  when  oosts  not  recoverable  on, 

Appeal,  how  tried  in  higher  court, 

Appeal,  effect  on  execution  issued, 

Costs,  to  whom  allowed, 

Moneys  coliectod,  how  disposed  of, 

Costs,  surety  for  may  be  required, 

Receiver  for  mining  claims,  when  appointed, 

In  cases  of  forcible  entry.    See  Forcible  Entry,  Ac. 
Libkl. 

Contents  of  complaint  in, 

Contents  of  answer  in, 
Malicious  Prosecution. 

With  what  actions  it  may  be  joined,  63  64 

Mandamus  or  Mandate. 

Name  of,  382        123 

By  whom  and  for  what  issued,  383        122 

Issued  when  there  is  no  remedy  at  law,  384        123 
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OTVTL  PRACTIOB  ACT— HurDAiniB^CoaaoMd. 

Affidavit  required  for, 

Alternate  and  peremptory,  described, 

To  be  alternative  when  no  notloe, 

Answer,  when  and  how  made, 

Question  of  fact,  how  tried, 

Objeotioni  to  sufficiency,  ©to.,  how  raiaed, 

New  trial,  proceedings  upon, 

Verdlot  to  be  transmitted  to  oonrt, 

Preeeedings  upon  hearing, 

Judgment  in, 

Writ  of,  how  served, 

Disobedienoe  of,  how  punished. 

Issue  of,  in  vacation, 
Married  Woman. 

When  to  sue  alone  and  when  not, 

May  defend  in  her  own  right, 

Property  exempt  from  execution, 

Most  Join  in  mortgage  of  property  exempt  from  exeontioa, 

When  to  be  a  witness, 
Mnrnro  Claims. 

Place  of  trial  for  actions,  concerning,  18        46 

Actions  for  before  justices'.    See  Justioes'  Oourts. 

Appointment  of  receiver  of,  846       171 

Forcible  entry  upon.    See  Forcible  Bntry. 
Motors.    See  Infants. 

MORTGAGES  OF  REAL  EflTATI. 

Of  property  exempt  from  execution,  wife  to  join  in, 

Foreclosure  of, 

Proceedings  when  only  part  of  debt  is  due, 

Disposal  of  surplus  after  satisfaction, 

8ales  of  property,  how  oondncted, 

Execution  to  be  issued  for  balance  due  after  sale, 

Possession  under,  how  obtained, 

Injunction  during  foreclosure,  when  allowed, 
Motions. 

Defined, 

Where  to  be  made, 

Time  of  notice  of, 

Transfer  of  hearing  upon, 

Notioes,  etc.,  how  served, 

Senrioe  by  mail,  how  made, 

What  may  be  served  upon  attorney, 

Defective,  how  construed, 
Negroes. 

When  to  be  witnesses,  310       110 

New  Trial  and  Re-hearing. 

Defined, 

Causes  for  which  granted, 

Affidavit,  when  required, 

Statement  required,  contents  of,  etc., 

Application  for,  when  to  be  made, 
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CIVIL  PRACTICE  ACT— Kmw  Trial,  etc,— Continued. 

In  mapdamus, 

Costs  in, 

In  justices'  courts.    Bee  Justices'  Courts. 
None*. 

Of  notions  ooneeraing  reeJ  estate,  how  given  to  purchaser,  etc., 
Kuisavcb. 

Defined,  and  how  abated, 
Oaths.    8ee  Witnesses. 

Who  may  administer, 

Manner  of  administering, 

Affirmation  allowed  instead  of, 

What  deemed  to  inolnde, 
Ordkrs.    See  Motions. 

Defined, 

Transfer  of  hearing  on,  how  made, 

Application  for,  when  refused,  not  to  be  renewed  to  same  oourt, 
pABTmo*  or  Real  Property. 

Action  for,  when  allowed, 

Complaint  in,  contents  of, 

Claimants,  when  made  parties, 

Notloe  to  recorder  of  oounty, 

Summons  in,  to  whom  directed, 

Publication,  when  allowed, 

Answer  in,  eontents  of, 

Proceedings  upon  trial, 

Recorder's  certificate  to  be  produced, 

Liens  of  record,  proceedings  upon, 

Trial  by  referee,  proceedings  upon, 

Sale  of  property,  when  allowed, 

Appointment  of  referees  for, 

Manner  of  making, 

Report  of  referees,  contents  of, 

Proceedings  upon  report  of  referees, 

Judgment  in,  effect  as  to  tenant  for  years, 

Expenses  of  referenoe,  how  allowed, 

Lien  upon  undivided  portion,  how  limited, 

Rstate  for  life  or  yean,  how  set  off, 

Proceeds  of  sale,  how  applied, 

Proceedings  on  lien  in  ease  of  other  securities, 

Prooeeds  of  sale,  eto.,  disposal  of, 

Proceeds  of  sale,  action  upon, 

Sale  of  property,  manner  of, 

Sale  of  property,  terms  of, 

Mortgages,  eto.,  on  sales,  how  taken, 

Tenancy  for  life,  etc.,  consent  to  sale  of, 

Tenancy  for  life,  etc.,  sale  of,  by  oourt, 

Tenancy  for  life,  etc.,  how  protested, 

Future  interest,  sale  of, 

Property  to  be  sold  separately, 

Persons  not  allowed  to  purchase, 

Report  of  sale,  how  made, 
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CIVIL  PRACTICE  ACT— Pabtitio*  of  Real  Pbopbbtt— Continued. 
Conveyances,  how  made, 
When  encumbrancer  is  purchaser. 
Conveyances,  where  recorded, 
Prooeedi  of  sale  of  unknown  owners, 
Investment  of  prooeedi,  how  made, 
Securities,  disposition  of, 
Seoaritiee,  how  kept  by  olerk, 
Compensation,  when  adjudged, 
Infants'  property,  emle  of, 
Insane  persons*  property,  sale  of, 
Of  infant,  etc.,  eonsent  to,  without  notion, 
Costs  of, 
Number  of  referees  fixed  by  eonsent, 

Muring  Claims. 
Appointment  of  oommistioner  for, 
Affidavit  in, 

Sales  of,  by  oommistioner, 

Proceedings  upon  sueh  sales,  I 

Proceedings  upon  report  of  commissioner, 

Pabtnxrbhif. 

How  sued,  \  439        132 

Penalty.    8ee  Forfeiture. 

Psbpetuation  of  Testxkovt. 
When  allowed,  354        117 

Affidavit  and  notioe  required  for,  355        117 

Manner  of  taking,  ,  356        117 

Papers  in,  how  filed,  357        117 

To  be  prima  facie  evidence,  358        118 

When  allowed  to  be  used,  359        118 

Place  or  Trial. 
For  actions  concerning  real  estate,  18         46 

For  actions  oonoerniog  mining  claims,  18         46 

For  penalty  or  forfeiture,  *  19  46 

For  actions  against  publio  officers,  19  46 

For  actions  in  other  oases,  30  46 

When  changed  by  oourt,  21  46 

Plaintiffs.    See  Actions. 

Pleadings.    See  Complaint,  Demurrer,  Answer,  Counter  Claim,  Set- 
off, Aotion,  Reply. 

Defined,  38  50 

Forms  of,  etc.,  37  50 

Kinds  of  required,  38  60 

How  subscribed,  51  53 

When  to  be  verified.    8ee  Verification. 

Aooount,  how  set  forth,  55         gj 

Irrelevant  matter,  how  stricken  out,  66  53 

Concerning  real  estate,  metes  and  bounds  to  be  set  forth,  67         53 

Judgment,  how  pleaded,  68         53 

Performance  of  conditions  preoedent,  how  set  out,  69         63 

Private  statute,  how  set  out,  GO         54 

libel  and  slander,  complaint  in,  81         54 
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CIVIL  PRACTICE  ACT— PLBADnres— Continued. 

Libel  and  dander,  answer  in, 

What  closes  may  be  joined, 

Allegations  not  controverted  taken  as  true, 

Material  allegation,  what  is, 

Amendments  of.    See  Amendment. 

To  be  construed  liberally, 

Immaterial  errors  disregarded, 

In  justices'  courts.    See  Justices7  Courts. 
Real  Estate. 

Place  of  trial  for  actions  concerning, 

Notice  of  actions  concerning  to  be  filed  with  recorder, 

Metes  and  bounds  to  be  described  in  pleading, 

Judgment  to  be  lien  upon, 

Executions  against.    See  Executions. 

Actions  for  nuisance,  waste,  and  trespass  on, 

Action  to  quiet  title  to, 

Costs  in  suoh  action, 

Proceedings  when  plaintiff's  right  is  ended, 

Improvements,  when  allowed  as  set  off, 

Rights  of  entry  upon  for  surrey,  etc., 

Order  for  such  right  of  entry, 

Possession  of  under  mortgage,  how  obtained, 

Injunction  during  foreclosure,  when  allowed, 

Not  affected  by  alienation, 

Execution  against,  when  stayed  by  appeal, 

Not  be  subject  of  arbitration, 

Partition  of.    See  Partition.  * 

Forcible  entry  upon.    See  Forcible  Entry. 
Receiver. 

When  and  how  appointed. 

Manner  of  appointment  of, 

Duties  and  compensation  of, 

In  suits  for  mining  claims  before  justices, 
Reference  aed  Reverses.    See  trial. 

When  account  is  necessary  to  complete  judgment, 

All  issues  may  be  tried  by,  by  consent, 

When  tried  by,  without  consent, 

Nunber  of,  and  how  appointed, 

Qualifications  of, 

Challenges  and  conduct  of  trial, 

Report  of,  what  shall  be  stated  in, 

Exceptions  in  trial  before,  how  taken, 

Proceedings  after  report  is  filed, 

In  proceedings  supplementary  to  execution.    See  Executions. 

Compensation  of, 

How  many  to  meet  and  act, 

In  action  for  partition.    See  Partition. 
RiBBARiira.    See  New  Trial. 
Reply.    See  Pleadings,  Counter  Claim. 

To  be  made  when  new  matter  is  set  op  in  answer, 

New  matter  in,  deemed  denied  by  defendant, 
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CIVIL  PRACTIOB  ACT— R»flt— Continued. 

When  to  be  wined.    See  Verification.  «c-    ***«- 

Time  for,  when  enlarged  by  eonrt9  €7  W 

Rbmiiuiub. 

Execution  for  costs  on  filing  of,  448         134 

Rbplbtim.    See  Delivery,  ete., 
Rbyibw.    See  Certiorari. 
Bulks. 

How  and  by  whom  made,  426         130 

Seal.    See  Court*. 
Security.    See  Sureties. 
Set  Off.    See  Pleadings,  Answer,  Reply. 

Astignment  of  ohose  in  notion  not  to  prejudice  defence,  5  44 

May  be  set  up  in  answer  or  reply,  46  51 

Sighatueb. 

What  deemed  to  include,  43)         131 

Slaeobb.    See  Libel. 
Bubpoxa.    See  Witnesses. 
Submission. 

Of  oontroTersy  without  action, 

Judgment  in  suoh  ease, 

Enforcing  of  judgment  and  appeal  la, 
Summons.    See  Actions. 

Aetion  oommenoed  by  issuing, 

Waived  by  appearanos, 

When  and  by  whom  issued, 

Contents  of,  • 

When  returnable, 
.    Defendant  to  appear  on  return  day, 

By  whom  to  be  served, 

How  to  be  served, 

Against  non-residents,  absent  defendants,  ete., 

By  publication,  place  and  time  of, 

Servioe  out  of  the  Territory  when  sufficient, 

Proceedings  when  served  on  one  of  several  defendants, 

Affidavit  required  in  publications  or  servioe  out  of  Territory, 

Acknowledgement  of  service  by  defendant, 

Servioe  of  gives  jurisdiction, 

After  judgment  against  persons  not  originally  served, 

Affidavit  with  suoh  summons, 

Against  partners,  how  served, 

In  aotions  for  partition, 

In  justices'  courts.    See  Justices'  Courts. 
Sunday. 

Eiolusion  of  in  computing  time,  430        130 

Subbtxbs. 

Aotion  by  against  maker  and  payee,  428        130 

Upon  indemnity  bond  in  action  against  sheriff,  431        130 

To  any  undertaking,  affidavit  required  of,  433         131 

Tehdbb. 

Costs  in,  409        127 

Testimony.    See  Witnesses,  Evidence. 
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CIVIL  PRACTICE  ACT— Continued. 
Tocb. 

In  which  any  act  is  to  be  done,  how  oomputed. 
Trespass. 

Action  for,  upon  land, 

Aotion  for  timber  taken  for  repairs, 

Action  for,  upon  buildings,  ©to., 
fruAL.    Bee  New  Trial. 

Of  question  of  fact  not  put  In  issue  by  the  pleadings, 

Issues  defined, 

Issues  of  law  tried  by  oonrt, 

Issues  of  fact  tried  by  jury, 

Cases  to  be  docketed  and  set  for  trial, 

Proceedings  in  absence  of  adverse  party, 

Postponement  of,  how  obtained, 

By  jury.    Bee  Jury. 

Proceedings  when  no  verdict  is  found, 

Of  issue  of  faot  when  jury  is  waived, 

Of  issue  of  fact,  what  to  be  stated,  etc., 

In  ohanoery  eases, 

When  taking  of  an  aooount  is  necessary, 

By  referees.    See  Reference. 

Exceptions  upon.    See  Exceptions. 

Testimony  on  postponement  of,  447        133 

In  justices'*  oourts.    See  Justices'  Courts. 

By  submission  of  controversy.    Bee  Submission. 
Trustee. 

Of  an  express  trust,  how  to  sue,  fe         44 

May  make  deposit  in  court,  116         66 

UNDERTAKINGS. 

Affidavits  of  sureties  in,  433        131 

Usurpations. 

Aotion  for, 

Arrest  of  defendant,  when  allowed, 

Judgment,  how  rendered, 

Damages  for,  how  recovered, 

Action  for,  against  several  persons, 

Judgment,  contents  of, 
Vbnub.    See  Place  of  Trial. 
Verdict.    See  Trial,  Jury,  New  Trial. 

Defined, 

Manner  of  rendering, 

Informal  or  insufficient,  to  be  corrected, 

To  be  rendered  in  writing, 

When  to  be  general  or  special, 

In  actions  for  recovery  of  money, 

In  actions  for  recovery  of  personal  property, 

When  judgment  shall  be  entered, 

Special  proceedings  upon, 
Verification.    See  Pleadings. 

To  be  made  in  answer  to  written  instruments, 

Same  in  reply, 
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CIVIL  PRACTICE  ACT— Vrrificatioh— -Continued,  nr.  fasi. 

By  whom  made,  54        63 

Wastr. 

Action  for,  2*9        91 

Witnesses. 

Not  disqualified  on  account  of  interest, 

Adverse  party  may  be  made, 

Rale  when  adverse  party  is  executor,  etc, 

Persons  ineompetent  to  be, 

Subpoenas  for,  how  issued  and  by  whom  served, 

Subpoenas  for,  when  issued, 

Subpoenas  for,  how  served, 

Hay  elalm  travel  fees, 

When  compelled  to  leave  eonnty  of  residence, 

When  present  in  ooort,  how  called, 

Duty  of,  when  subpoenaed, 

Answers  of,  what  are  required, 

Refusal  to  attend  or  answer,  punishment  of, 

Refusal  to  attend  or  answer,  action  for, 

Arrest  of,  when  allowed, 

Production  of,  when  prisoners, 

Affidavit  for  suoh  production, 

In  what  oases  such  production  is  allowed, 

Freedom  of,  from  arrest, 

Oaths  of.    See  Oaths. 

Testimony  of,  when  taken  in  writing, 

Testimony  of,  in  postponement  of  trial, 
Words 

Tense,  number  and  gender  of,  how  construed, 
Wnrnxo. 

What  deemed  to  inolude, 

When  testimony  may  be  taken  in, 
Writ  of  Error. 

Denned, 

Time  in  wbioh  to  be  prosecuted, 

Undertaking  required  for, 

Notioe  of,  how  given, 

Notice  of,  how  served, 

Transcript,  contents  of, 

Assignment  of  errors,  times  of,  etc., 

Proceedings  upon  hearing, 

Judgment  for  damages,  etc., 

Form  of  undertaking  in, 

Proceedings  in  case  of  death  or  marriage, 

Who  may  prosecute, 

'Effect  of  reversal  of  judgment  on  property  sold, 

To  be  continued  when  oourt  is  divided, 

Proceedings  upon  special  verdict, 

In  arbitrations. 

Costs  in, 
COMMISSIONERS'  OF  DEEDS. 

Act  authorising,  398 
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COMMON  LAW.  pagi. 

Act  adopting,  356 

COMPENSATION. 

Aei  increasing  to  certain  officers,  391 

Aot  explanatory  of  the  foregoing,  464 

CONCEALED  WEAPONS. 

Aot  to  prevent  the  carrying  of,  366 

CONSTITUTION  OF  THE  UNITED  STATES,  6 

CONSTRUCTION  OP  STATUTES. 

Aot  concerning,  389 

CONTESTED  ELECTIONS. 

Aot  oonoerning,  497 

CONTRACTS. 

Aot  regulating,  for  delivery  of  gold  doit,  etc.,  338 

Aot  oonoerning  fraudulent,  492 

CONVEYANCES. 

Aot  oonoerning,  479 

Aot  amendatory  to  foregoing,  470 

Aot  oonoerning  fraudulent,  492 

COUNTERFEITING. 

Aot  to  prevent,  341 

COUNTIES. 

Aot  defining  boundaries  of,  628 

COUNTY  OFFICERS. 

Aot  oonoerning,  498 

Aot  amendatory  to  foregoing,  496 

COURTS. 

Aot  designating  time  of,  in  Madison  county,  363 

CRIMINAL  PRACTICE  ACTS. 

ABANDONlfBRT. 

Of  ohildren,  how  punished, 
Abortion. 

How  punished, 
Accessory. 

Defined, 

After  the  (hot,  defined, 

May  be  tried  as  principal, 
Astray. 

Defined  and  how  punished,  119        206 

Absov. 

In  first  degree,  how  punished,    , 

In  second  degree,  how  punished, 

To  defraud  insuraooe, 
Appeals. 

When  allowed, 

Oases  in  whioh  taken, 

Time  in  whioh  to  be  taken. 

Manner  of  taking, 

Does  not  stay  judgment  for  defendant, 

Does  not  stay  execution,  except,  etc., 

Upon  question,  reserved, 

Time  of  trial  upon, 
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CRIMINAL  PRACnCB  ACTS— AppBiX-OmtiniMd. 
May  be  taken  by  one  of  several  defendants, 
Powen  of  appellate  court  upon, 
Prooeeding  on  rerersal,  etc., 
Teohnloal  enon  dliregarded  upon, 
DefeoU  in  taking,  disregarded, 
Proceedings  on  afflnnanoe, 
Decisions  upon  to  be  in  writing, 
From  justices'  oourts.    6ee  Justices'  Courts. 
AnBAiavxnirr. 
To  be  by  reading  of  indictment, 
Manner  of  pleading  upon, 
Proceedings  on  refusal  to  plead, 
Dilatory  pleae  upon,  when  allowed, 
Plea  of  mattera  occurring  in  another  oonnty, 

AhBCST  AMD  EXAMIM ATIOH. 

Who  may  Issue  process  for, 
Complaint  and  warrant  for, 
Warrant  for,  when  offender  is  out  of  oonnty, 
May  take  plaee  in  any  oonnty, 
Reoognisanoe,  when  and  how  taken, 
Proceedings  of  magistrate  on  reoognisanoe, 
Proceedings  when  no  reoognisanoe  is  taken, 
Proceedings  in  eases  punished  with  death,  etc., 
Warrant,  return  of, 
Proceedings  upon  examination, 
Proceedings  on  failure  to  appear, 
Commitment  for  examination, 
Examination  of  witnesses  for  prosecution, 
Examination  of  witnesses  for  defence, 
Exclusion  of  witnesses  on  examination, 
Testimony,  when  reduced  to  writing, 
Disoharge,  when  to  be  allowed, 
Bail  for  appearance,  when  allowed, 
Proceedings  in  bailable  offenoes, 
Witnesses,  reoogoisanee  of, 
Witnesses,  reoognisanoe  of  with  sureties, 
When  witness  is  married  woman  or  minor, 
Witnesses,  commitment  of, 
Bail  after  commitment,  when  allowed, 
Before  more  than  one  magistrate, 
Reoognisanoes,  how  returned, 
Proceedings  on  forfeiture  of  reoognisanoe, 
Disoharge  of  surety  by  surrender, 
Aotion  on  reoognisanoe  not  defeated  by  defects  in  form, 
After  Indictment. 
Defined, 
How  made, 

Warrant  for,  to  be  shown, 
Proceedings  in  case  of  resistance, 
At  what  times  to  be  made, 
Reoognisanoe,  how  taken  in  oourt, 
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CBIMINAL  PRACTICE  ACTS— Arrest  ahd  ExAinirATioic— Continued. 

Beoognlsanoe,  how  taken  by  officers, 

Return  of  reoognisanee  to  court, 

Deposit  of  money  as  bail, 

Return  of  money  so  deposited, 

Reoognisanee  after  eommitment, 

Surrender  by  sureties,  how  made, 

Surrender  by  sureties  in  court, 

Surrender  by  sureties  to  sheriff, 

Bail  after  surrender, 

Forfeiture  of  bail  by  neglect  to  appear, 

Action  upon  reoognisanee, 

Defects  of  form  in  reoognisanee, 

Forfeiture  ooUected  after  second  arrest, 

When  recognisance  shall  be  written, 

Routes  of  travel  with  prisoners, 

Privileges  of  officers  in  such  oases, 

Duty  of  jailors  in  such  oases, 

Breaking  of  doors,  etc.,  upon, 

To  create  a  lien  upon  real  property, 

Such  property  to  be  lien  on  reoognisanoe, 

In  justices'  courts.    See  Justices'  Courts. 
Arrest  of  Judgmext. 

Defined,  and  when  granted, 

When  made  without  motion, 

Effect  of, 

Proceedings  after, 
Assault. 

Defined, 

With  intent,  etc.,  how  punished, 
Assault  and  Battery. 

With  deadly  weapons,  how  punished, 

Defined,  and  how  punished, 

By  officers  on  arrest, 
Bail.    See  Arrest,  Warrant. 
Bigamy. 

Defined,  and  how  punished,  £26        208 

Branding  or  Cattle. 

Punishment  for  defacing,  etc.,  -67        190 

Bribery. 

Of  courts  and  legislators,  how  punished,   * 

Of  public  officers,  how  punished, 

By  taking  illegal  fees, 
Burglary. 

Defined,  and  how  punished, 

Having  tools  for,  how  punished, 

Place  of  trial,  when  in  two  oountiee, 
Civil  Death. 

When  deemed  to  take  place,  154       317 

Complaint. 

When  breach  of  peace  is  threatened,  2       218 

In  offences,  before  magistrates,  26       222 
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CRIMINAL  PRACTICE  ACTS— Cootlnuod.  no.    pack. 

CoKSPIRACY. 

Defined,  and  how  punished,  109         104 

Bridenoe  in,  170         MS 

OoifTIHUAHCn. 

How  obtained,  168  342 

Costs. 

By  whom  paid  on  oonrietion,  258  255 

By  whom  paid  on  acquittal,  259  255 

Upon  proteoationa  ignored  by  grand  jury,  260  255 

Upon  diaohargM  after  examination,  261  256 

Upon  discharges  on  charge  of  felony,  262  256 

Upon  acquittals,  when  prosecutor's  name  is  endorsed,  etc.,  263  256 

In  other  oases,  264  256 

Of  the  defendant,  how  paid,  265  256 

Of  subpoenas  for  witnesses,  266  256 

Of  witnesses,  recognised  and  subpoenaed,  267  257 

Of  attendance,  etc.,  to  prisoners,  268  257 

To  be  taxed  by  the  clerk,  270  257 

To  be  examined  by  judge  and  attorney,  27 1  257 

Original  fee  bUl  to  be  kept  by  elerk,  272  258 

Of  but  three  witnesses  allowed  to  one  fact,  273  258 

Counsel. 

To  be  furnished  to  every  defendant,  132  237 

COUKTBRFUTIKQ. 

How  punished, 
Of  coin,  how  punished, 
Possession  of  same,  how  punished, 
Of  stamps,  etc.,  how  punished, 
Possession  of  same,  how  punished, 
Possession  of  counterfeit  notes,  bills,  etc, 
Of  checks,  etc.,  upon  banks,  etc,  not  existing. 
Proof  upon  trial  in  suoh  eases. 
Possession  of  dies,  plates,  ate., 
Of  public  seals,  how  punished, 
Of  gold  dust,  bullion,  etc., 
Possession  of  same,  how  punished, 
Crimes. 
Of  murder,  how  punished, 
Of  manslaughter,  how  punished, 
Of  concealing  death  of  bastard  child. 
Of  duelling, 

Of  carrying  deadly  weapons, 
Of  assault,  with  deadly  weapons  in  possession, 
Of  poisoning, 
Of  abortion, 
Of  mayhem. 
Of  rape, 
Against  nature, 
Of  assault, 

Of  assault  with  intent  to  commit  crime. 
Of  assault  and  battery, 


76 

194 

77 

195 

78 

195 

79 

195 

80 

195 

81 

195 

82 

196 

84 

197 

83 

196 

86 

197 

87 

197 

88 

197 

15 

178 

18 

179 

34 

182 

35 

183 

39 

183 

40 

184 

41 

184 

41 

184 

42 

184 

43 

184 

44 

185 

46 

185 

46 

185 

47 

185 

INDEX. 

CRIMINAL  PRACTICE  ACT8— Canres— Continued. 
Of  false  imprisonment, 
Of  kidnapping, 
Of  abandonment  of  children, 
Of  poisoning  springs,  eto., 
Of  threats  for  extortion, 
Of  arson, 
Of  burglary, 
Of  robbery, 
Of  larceny, 

Of  receiving  stolen  goods, 
Of  altering  brands,  etc., 
Of  laroeny  By  servants  in  publio  offioes, 
Of  refusal  by  officer  to  pay  over  money, 
Of  embezzlement  by  offioers, 
Of  mutilating  bonds,  etc., 
Of  remoring  monoments,  etc., 
Of  embezzlement  from  employer, 
Of  laroeny  by  bailee, 
Of  laroeny  by  lodger, 
Of  forgery  and  counterfeiting, 
Of  counterfeiting  coin, 
Of  counterfeiting  stamps,  etc., 
Of  checks,  etc.,  upon  banks,  etc.,  not  existing, 
Of  possessing  dies,  etc.,  for  counterfeiting, 
Of  counterfeiting  public  seals, 
Of  counterfeiting  gold  dust,  etc,, 
Of  perjury  and  subornation  of  perjury, 
Of  murder  by  perjury, 
Of  bribery  of  courts  and  legislators, 
Of  bribery  of  publio  offloers, 
Of  tampering  with  documents  by  offioers, 
Of  oppression  to  prisoners, 
Of  holding  records,  etc.,  after  expiration  of  office, 
Of  falsely  personating  another, 
Of  receiving  money  in  such  ease, 
Of  obstructing  officers, 
Of  assault  and  battery  by  offloers  on  arrest, 
Of  setting  convicts  at  liberty, 
Of  setting  persons  at  liberty  before  conviction, 
Of  setting  conviots  at  liberty  by  offloers, 
Of  oonveying  means  of  escape  to  convicts. 
Of  setting  persons  at  liberty  in  civil  eases, 
Of  assisting  in  escape,  when  not  attempted, 
Of  negligence  in  custody  of  prisoners, 
Of  refusal  by  offioers  to  take  prisoners, 
Of  compounding  and  concealing  offences, 
Of  conspiracy. 

Of  unlawfully  assuming  office, 
Of  embracery, 
Of  taking  illegal  t9M, 
Of  purchase  of  judgment  by  offloers, 
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CRIMINAL  PRACTICE  ACTS-Cnim    Oorttinucd 

Of  deputing  officers  for  pay, 

Of  sending  threatening  letters, 

Of  opening  and  publishing  letters, 

Of  disturbing  the  peace, 

Of  assembling  to  disturb  the  peace  and  refusing  to  disperse, 

Of  affrays,  by  fighting  in  public  places, 

Of  unlawful  assembly, 

Of  riot, 

Of  disturbing  publio  worship, 

Of  soiling  liquors  at  religious  meetings, 

Of  officers  refusing  to  prerent  fights  with  deadly  weapons. 

Of  libel, 

Of  bigamy. 

Of  knowingly  marrying  a  married  person, 

Of  incestuous  marriages, 

Of  obstructing  roads,  streams,  etc., 

Of  nuisance, 

Of  selling  diseased  or  poisonous  food,  etc, 

Of  defneing  and  destroying  posted  notices. 

Of  having  instruments  for  burglary,  etc, 

Of  having  instruments  for  assault,  etc., 

Of  refusing  to  aid  in  arrests, 

Of  fraudulent  sales,  oonreyanoes,  eto.. 

Of  obtaining  credits,  etc.,  by  false  pretence*. 

Of  obtaining  goods  by  false  pretences, 

Of  re-celling  property  once  sold, 

Of  using  false  weights  and  measure*, 

Of  disposing  of  property  to  defraud  creditors. 

Of  disposing  of  property  to  defraud  judgment, 

Of  using  fraudulent  gold  scales, 

Of  withholding  the  proceeds  of  quarts,  etc.. 

Of  poisoning  cattle, 

Of  cruelty  to  animals, 

Of  malioiously  injuring  goods,  etc., 

Of  malioiously  injuring  buildings,  etc, 

Of  maliciously  injuring  rafts,  lumber,  etc, 

Of  malioiously  injuring  bridges,  dams,  etc, 

Of  injuring  jails, 

Of  malioiously  injuring  forests,  grass,  etc., 

Of  issuing  paper  money,  etc, 

Of  selling  goods  without  license, 

Recognised  at  common  law,  how  punished. 

Proceedings  when  failing  to  be  ezeouted, 

Of  disclosing  fact  of  indictment  being  found, 

What  are  bailable. 
Deadly  Weapons. 

Carrying  of,  how  punished, 

Possessor  of  in  assault,  how  punished. 

Assault  with,  how  punished. 
Depositions. 

When  allowed  for  the  defendant,  141      #* 
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CRIMINAL  PRACTICE  ACTS— D»omtk>m— Oontfauwd. 
In  such  case  to  be  allowed  for  prosecution/ 
Manner  of  taking  and  using, 
May  be  taken  ai  in  oivil  oases, 
DvTBLLnra. 
When  punished  as  murder, 
Challenge  for,  how  punished, 
Seconds,  etc.,  how  punished, 
Proceedings  as  to  fighting  bj  previous  agreement, 

BtfBIULEMINT. 

By  clerks,  etc.,  how  punished, 
Proceedings  in  refusal  to  pay  money,  etc, 
By  poblio  offioers,  how  punished, 
From  employers,  how  punished. 
Of  documents  by  publio  offioers, 
Place  of  trial,  when  in  two  oounties, 

HtfBBACEBT. 

Defined,  and  how  punished,  111        204 

BXAMUTATION.      See  AlTCSt. 

Bxciptions. 

How  taken  upon  trial,  177        244 

Excusable  Homicidi.    See  Justifiable  Homioide. 

RXTOBTION. 

How  punished,  64        187 

Ettdbiccb. 

In  treason, 

In  conspiracy, 

In  rape  and  crimes  against  nature, 

Of  existence,  etc,  of  corporations, 

Of  persons  interested,  when  allowed. 

Of  experts,  when  allowed, 

In  gambling, 
Falsi  Imprisonment. 

Defined,  and  how  punished,  48        186 

Fees. 

Of  witnesses  need  not  be  tendered,  140        238 

Fbmalbs. 

Act  to  extend  to,  166        217 

Fihb. 

When  to  be  oommitted  until  paid, 

Sentenoe  of,  after  rerdiot, 

Discharge  of,  imprisonment  for, 

Executions  for,  when  issued, 

To  be  paid  into  the  county  treasury, 

To  be  a  lien  on  real  property, 

By  justices'  oourts.    See  Justices'  Courts. 
Foroert.    See  Counterfeiting. 

How  punished,  76        194 

Gbawd  Jubt. 

Number,  and  appointment  of  foreman, 

Oath,  form  of, 

Prosecutor  not  to  act  in, 
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77 
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CRIMINAL  PRACTICE  ACTS— Grajtd  Jubt— Continued. 

Oaths  to  witnesses,  how  administered," 

Clerk  of,  how  appointed, 

Attorney  to  attend  upon, 

Attorney,  whon  to  be  present  with, 

Subpoenas  for,  how  issued, 

Proceedings  on  disobedienoe  of  subpoena, 

Proceedings  by  jury  on  refusal  to  testify, 

Proceedings  by  oourt  in  suoh  oase, 

Commitment  for  refusal  to  testify, 

Order  for  second  jury,  when  allowed, 

Manner  of  summoning  same,  etc, 

Testimony  by  in  oourt,  when  required, 

Testimony  by  in  oourt,  when  forbidden. 

Proceedings  of,  not  to  be  disclosed, 

Charge  to  relatire  to  disclosures, 

Number  of  necessary  for  indictment, 

Proceedings  when  indictment  is  not  found, 

Indiotment  of,  how  presented, 

Indictment  less  than  felony,  etc,  when  not  to  be  preferred, 

Endorsement  of  prosecutor's  name  on  indictment, 

Presentment  of  prior  to  indictment, 

Indiotments,  how  signed,  etc., 

Indictment,  endorsement  of  witnesses  on, 
Ivcsst. 

How  punished,  128       209 

Ivnicnrarr.    See  Arrest,  Arraignment,  Trial. 

Finding  of  by  grand  jury.    See  Grand  Jury. 

To  be  in  name  of  the  Territory, 

To  be  only  pleading  required  for  the  Territory, 

Contents  of, 

Certainty  of  as  to  party, 

Statement  of  time  in, 

Names  of  joint  owners  of  property  in, 

Construction  of  words  of, 

Following  words  of  statute  in, 

When  considered  sufficient, 

Defects  not  considered  fatal  in, 

Presumptions  of  law,  etc,  not  stated  in, 

Judgment  of  oourt  of  special  jurisdiction,  how  stated, 

Private  statute,  how  stated  in, 

Against  more  than  one  person. 

Against  aiders,  abettors,  etc, 

Against  aooessory, 

To  be  reoorded  by  clerk,  etc, 

Copy  of  in  oase  of  loss, 

Filing  of  seoond  in  oase  of  loss, 

When  not  open  for  inspection, 

When  not  to  be  disclosed, 

What  degree  of  offence  may  be  found, 

Offences  included  in  may  be  found, 

Counts  of  murder,  etc,  how  joined, 
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CRIMINAL  PRACTICE  ACTS— IjtDicrMBrr— Oontinu«d. 
Upon  property  belonging  to  partners, 
Place  of,  for  aooessory  of  felony, 
Warrant  upon.    See  warrant. 
Oontinnanoe  of,  against  persons  not  found, 
When  to  be  tried, 

Copy  of,  to  be  delirered  to  defendant, 
Rrery  defendant  entitled  to  snoh  oopy. 
Proceedings  in  ease  of  wrong  name  in.    See  Trial. 
How  quashed, 
How  nolle  prosequi  entered, 

IXFAHTS. 

Under  fourteen  years,  how  regarded, 

Persons  inciting  held  as  principals, 
Ivbavi. 

Persons  inciting  held  as  principals, 

Who  are  regarded  of  sound  mind, 

Delay  in  execution  of  death  upon. 

Proceedings  before  jury  in  suoh  oase, 

Finding  of  jury  in  suoh  oase,  effect  of. 

Warrant  of  the  governor  in  suoh  oase, 
hmtmov. 

How  manifested, 

What  must  be  shown, 
Judchi bht.    See  Sentence. 
Jury*. 

In  ease  of  aliens,  etc, 

Number  of  peremptory  challenges  by  defence, 

Number  of  peremptory  challenges  by  prosecution. 

Objections  to,  for  opinions  in  oapital  oases, 

Objections  to,  for  opinions  as  to  the  law, 

Objection  to,  on  account  of  kin, 

No  grand  juror  to  sit  upon, 

No  witnesses  to  sit  upon, 

ObjeoUon  for  opinion  on  the  foots, 

Challenges  to,  how  tried, 

Proceedings  of,  to  be  as  in  oiril  oases, 

Verdicts  of.    See  Verdict. 

Proceedings  on  trial  before, 

Discharge  of,  when  wrong  offence,  etc,  is  set  out. 

Testimony  of,  out  of  court,  not  allowed. 

Separation  of,  during  trial, 

Retirement  of,  for  deliberation, 

View  of  premises  by, 

Challenges  for  corruption  in  selecting,  396        361 

In  justices'  courts.    See  Justices'  Courts. 
Justices'  Courts. 

Jurisdiction  of,  307        263 

When  to  bind  over  defendant,  308        263 

Warrant  of,  when  issued,  309        263 

Arrest  by,  without  warrant,  310        263 

Duty  of  hearing  after  arrest,  311       264 


snc.  PAGB. 

103 

233 

104 

233 

128 

236 

129 

236 

130 

236 

131 

237 

183 

244 

184 

245 

4 

176 

6 

176 

6 

176 

3 

176 

224 

261 

225 

251 

226 

251 

227 

261 

2 

176 

157 

217 

166 

241 

156 

241 

157 

241 

168 

241 

169 

241 

160 

241 

161 

242 

162 

242 

163 

242 

164 

242 

166 

242 

185 

246 

190 

246 

192 

246 

193 

246 

194 

246 

293 

261 

xxx  INDEX. 

CRIMINAL  PRACTICE  ACTO    Juwhum'  Oovm— Continued,  rac.   pawl 

Postponement  of  trial  by, 

Commitment  upon  postponement, 

Forfeiture  of  recognisance  to, 

Proceedings  in  oases  beyond  jurisdiction  of, 

gammons  of  witnesses, 

Jury  trisi,  when  allowed. 

Empanelling  of  jury  in. 

Costs  in  oase  of  discharge  by, 

Fine  in  osses  of  oonriction, 

Commitment  in  snob  oase, 

Disoharge  after  commitment, 

Appeal  from  judgment  of, 

Transcript  in  oase  of  appeals  from, 

Reoognisanoe  of  witnesses  in  appeals  from, 

Docket  in  appeals  from, 

Costs  in  appeals  from. 

Judgment  on  affirmance  of  appeal  from, 

Appeals  from,  to  be  tried  anew. 

Execution  after  affirmance  of  appeal  from, 

Executions  by,  how  issued, 

Proceedings  in  oases  not  enumerated. 

Neglect  of  duty  by,  etc, 

Proceedings  as  to  witnesses  on  continuance, 

Fines  of,  how  returned,  eto., 

Fines  of,  to  be  paid  to  county, 

Punishment  for  delinquency  in  such  < 

Judgment  of  imprisonment  by, 
Jubtuiabui  Homicidi.    See  Murder. 

Denned, 

ProTOoation  for, 

In  oases  of  self-defence, 

In  execution  of  offioe, 

In  unavoidable  necessity, 

Exousable,  defined, 

Discharge  in  oase  of, 
Kidnapping. 

Defined, 

How  punished, 

Of  negroes  and  Indians,  how  ponished, 

Of  females,  how  punished, 

Of  ohildren,  how  punished, 

Place  of  trial  in, 
IiARcmf t.    See  Robbery. 

Grand,  how  punished, 

Petit,  how  punished, 

Of  dogs,  how  punished, 

Of  bonds,  notes,  etc, 

Property  to  be  returned  to  owner, 

From  publio  offices,  etc* 

By  bailee,  how  punished, 

By  lodger,  how  punished, 
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CRIMINAL  PRACTICE  ACTS— Labohht— Continued,  mo.  fag*. 

Of  documents,  by  pablio  officers,  94  200 

Bj  falsely  personating  another,  98  301 

Place  of  trial  when  in  two  counties,  17  221 


Denned,  and  how  punished,  126        207 

Security  against,  not  allowed,  204        248 

IdCKIBl. 

Trading  without,  how  punished,  161        216 

Limitation  of  Actions. 

In  murder  and  manslaughter, 

When  penalty  is  ten  dollars  or  less, 

In  misdemeanors, 

In  felonies, 

In  oases  of  absenoe  of  concealment, 

In  ease  of  indictment  quashed, 
Manslaughter.    See  Murder. 

Defined. 

Voluntary,  defined, 

Must  be  result  of  passion, 

Involuntary,  defined, 

Punishment  of, 

Time  of  death  of  party  in, 

Plaoe  of  trial  for, 

When  justified.    See  Justifiable  Homioide. 
Mabuud  Womb*, 
i  When  not  punishable  with  doath, 

How  to  give  bond  as  witnesses, 
Mathkm. 

Defined,  and  how  punished, 
Mihacs. 

When  allowed  as  an  excuse, 
Minors. 

How  to  give  bond  as  witnesses, 
Miscarriages.    See  Abortion. 
Misdemeanors.    See  Crimes. 
Murdib.    See  Manslaughter. 

Defined, 

Express  maliee,  defined, 

Implied  malice,  defined, 

Degrees  and  punishment  of, 

Time  ot  death  of  party  in, 

Plaoe  of  trial  for. 

When  justified.    See  Justifiable  Homioide. 

Burden  of  proof  in, 

Of  bastard  obild,  eto. 

By  duelling,  how  punished, 

By  fighting  upon  previous  agreement, 

By  perjury,  how  punished, 

Plaoe  of  trial,  when  in  two  counties, 
Mutilation. 

Of  bonds,  eto.,  how  punished,  71        192 
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CHIMIN"  AL  PRACTICE  ACTS— Mtrrn^noiF— Continued.  be*?,  f-ace. 

Of  monuments,  eto.,  how  punished,  72  192 

Of  pnblio  documents,  how  punished,  94  MO 

By  officers  tiler  expiration  of  office,  96  MO 
New  Trials.    Bee  Arrest  of  Judgment. 

To  be  granted  m  in  civil  oases,  168  342 

Defined,  234  252 

Effect  of,  ^              835  262 

Onuses  for  whioh  granted,  336  252 

To  be  applied  for  before  judgment,  237  253 

dost  of  returning  prisoner  for,  297  261 

NuiSAHCl. 

How  punished  and  abated,  129         209 

Officers. 

Punishment  of,  for  larceny,  eto., 

Punishment  of,  for  refusing  to  pay  money,  eto., 

Punishment  of,  for  embezzlement, 
Pardon. 

When  granted,  803         262 

Peace. 

Who  are  magistrates  for  preservation  of, 

Complaint  against  persons  threatening, 

Warrant  of  arrest,  oontents  of, 

Bond  for  keeping,  oontents  of, 

Proceedings  on  failure  to  give  bond, 

Discharge  upon  giving  security, 

Proceedings  upon  offence  in  presenoe  of  magistrates, 

Proceedings  on  forfeiture  of  bond, 

When  oomplainant  shall  pay  oosts, 

Appeal  of  oomplainant  in  such  case, 

Proceedings  on  hearing  of  appeal, 
Perjury*. 

How  punished, 

When  deemed  murder, 
Person. 

Construction  of,  in, 

Defined, 
Place  of  Trial. 

To  be  where  offenoe  is  committed, 

Of  persons  out  of  the  Territory, 

When  offenoe  is  in  two  oounties, 

When  offenoe  is  upon  boundary  lines, 

In  kidnapping,  etc., 

In  burglary,  etc.,  when  property  is  taken  to  another  county, 

Of  accessory, 

When  wounding  and  death  ooeur  in  two  oountie  , 

Manner  of  obtaining  ohange  of, 

Removal  of  defendant  in  such  oase, 

Time  of  allowing  changes  of, 

Prooeedings  on  granting  ohange  of, 

Costs  and  custody  of  prisoner  after  ohange  of, 

Irregularities,  in  ohange  of,  when  waived, 
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CRIMINAL  PRACTICE  ACTS— Place  or  Trial— Continued,  sbo.   fa«b. 

Notiee  of  ohange  to  persons  voder  reoognisanoo, 

Penalty  for  neglect  of  .clerk  upon  ohange  of, 

Proceedings  upon  ohange  ai  to  part, 
Poisovnro. 

How  punished, 

Of  springs,  etc.,  how  punished, 

Of  cattle,  how  punished. 
Prison. 

County  jails  to  he  considered  as,  153        216 

Rape. 

Defined,  and  how  punished, 

Evidcaee  in, 
Recrtvdiq  Stolen  Goods. 

How  punished, 

Proceedings  when  brought  from  another  state. 
Requisition. 

Warrant  under,  how  issued, 

Expenses  in  such  oase,  how  paid, 

REWARDS. 

When  the  governor  may  oiler, 

For  arrest  of  esoaped  felons, 

Payment  of,  how  made, 
Riot. 

Defined,  and  how  punished,  121       206 

Robbbrt. 

Defined,  and  how  punished, 

Place  of  trial  when  in  two  oountios, 
Search  Warrant. 

When  allowed, 

Contents  of, 

Against  a  particular  place, 

To  be  executed  by  a  public  officer, 

Of  persons  committed  to  Jail, 

Custody  of  property  taken  under, 

Delivery  of  property  taken  under. 

Delivery  when  in  possession  of  magistrate, 

Delivery  of  property  after  conviction, 

Sale  of  property  taken  under, 

Sale  of  living  animals  taken  under,. 

Proceedings  upon  sale  of  property, 
Sentence.    See  Verdiot. 

To  follow  verdiot, 

Defendant  to  be  present  at, 

How  produced  when  in  oustody, 

How  produoed  when  at  large. 

Defendant  to  show  oause  for  not  pronouncing, 

To  be  pronounced  in  absence  of  such  oause, 

Of  a  fine,  commitment  upon, 

Of  costs  against  prosecutor, 

Disoharge  on  imprisonment  for  fine. 

Entry  of,  how  made, 
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CRIMINAL  PRACTICE  ACTS— Sbhtewot— Continued. 

Of  imprisonment,  how  carried  oat. 

Of  punishment,  how  oarried  out, 

Powers  of  offioor  in  faeh  oase. 

Of  death,  warrant  for, 

Of  death,  to  be  by  hanging, 

Proceedings  in  case  of  respite, 

Of  death,  proceedings  on  execution  of, 

Of  death,  delay  in,  how  granted, 

In  oase  of  insanity.    See  Insane. 

In  oase  of  pregnancy, 

Exeootion  of,  after  delay  in  snch  oases. 

Habeas  oorpos,  for  exeootion  of, 

Warrant  in  snoh  oase, 

Executions  npon,  when  issued, 

To  be  executed  by  sheriff, 
Subpoenas.    See  Witnesses. 

Erery  defendant  entitled  to. 

Disobedience  of,  how  punished, 
Surrender  bt  Sureties.    See  Arrest. 
Tkstim  out.    See  Evidence. 
Torsats.    See  Menace. 

With  intent  to  extort,  how  punished,  64       187 

Sending  letters  of,  how  punished,  116       205 

Tin.    See  Limitation. 
Treason. 

Evidence  in,  169       243 

Trial.    See  Indictment. 

On  plea  of  matters  ooonrring  in  another  county. 

When  to  be  by  court. 

By  jury.    See  Jury. 

Of  challenges  to  jury, 

Defendant  to  be  present  upon, 

When  to  be  separate, 

Exceptions  upon.    See  Exceptions. 

Discharge  of  defendant,  committed  for  delay  of, 

Discharge  of  defendant  on  bail,  for  delay  of, 

Exception  in  such  oase, 

Of  defendants  indicted  by  wrong  name, 

When  true  name  is  discovered, 

Proceedings  upon. 

In  eases  of  doubt, 

Discharge  of  one  defendant  upon, 

Proceedings  when  wrong  offence  is  charged, 

Proceedings  when  wrong  county  is  set  out, 

Conviction  upon,  to  be  a  bar  to  seoond  prosecution, 

View  of  premises  by  jury, 
Unlawful  Assembly. 

Denned,  and  how  punished. 
Unnatural  Crimes. 

How  punished, 
Varus.    See  Place  of  Trial. 
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CRIMINAL  PRACTICE  ACTS— Continued. 
Verdict.    See  Jury. 

How  set  aside,  ete.B 

In  OMes  of  reasonable  doubt, 

Manner  of  rendering, 

Degree  of  offence  to  be  specified  in, 

To  determine  value  of  property,  eto., 

When  punishment  shall  be  declared  in, 

In  oases  where  punishment  is  not  declared, 

In  oases  where  punishment  is  less  than  law, 

In  eases  where  punishment  is  greater  than  law, 

Reduction  of  punishment  bj  court, 

Additional  powers  of  court  over  punishment, 

Exception  in  eases  of  libel, 

Proceedings  of  court  on  forfeiture  of  reoogniaanoe, 

Judgment  and  sentence.    See  Sentence. 
Wabhaht.    See  Arrest. 

For  arrest,  contents  of, 

After  indiotment,  how  issued, 

After  indiotment,  to  whom  issued, 

Endorsement  of  bail  upon, 

Need  not  be  under  seal, 
Weapons,  Deadly.    See  Deadly  Weapons. 
WiTHZsus. 

Party  injured  may  be, 

Criminals  may  be  against  each  other, 

Negroes,  Indians,  etc.,  when  excluded, 

Affirmation  of,  sufficient, 

In  forgery  and  counterfeiting, 

Reoognisanoe  for  appearance  of, 

Fees  of  need  not  be  tendered, 

Depositions  of.    See  Depositions. 

Not  to  sit  upon  the  jury, 

Proceedings  as  to  oaths,  testimony,  eto., 

Who  are  inoompetent  from  interest, 

Experts  may  be, 

In  gambling, 
DECLARATION  OF  INDEPENDENCE, 
DISTRICT  ATTORNEYS.    See  Foes. 

Aot  creating, 
DIVORCE. 

Aot  concerning, 
ELECTIONS. 

Aot  relative  to, 

Contested,  aot  concerning, 
ENACTING  CLAUSE. 

Aot  designating  style  of, 
EST  RAYS. 

Aot  concerning, 
EXECUTION. 

Aet  exempting  property  of  married  women  from, 
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EXECUTORS. 

Act  oonoerning,  ** 

EXPENSES.    See  Territorial  Expenses. 

FEES.    See  Compensation. 

Act  regulating  for  publications,  348 

Act  regulating  for  offioere,  470 

TOE  ARMS. 

Aot  to  prevent  tale  of  to  Indiana,  34T 

FORDS. 

Aot  relating  to,  365 

FORMS. 

Act  relating  to,  460 

FUGITIVES. 

Aet  concerning,    '  449 

GAMBLING. 

Aot  to  prevent,  354 

GOLD  DUST. 

Aot  regulating  contracts  upon,  S38 

Act  to  prevent  counterfeiting  ot,  341 

GUARDIANS. 

Aot  concerning,  393 

HABEAS  CORPUS. 

Aot  concerning,  360 

HEALTH. 

Act  relative  to  offences  against,  345 

HOMESTEADS. 

Law  of  the  United  States,  relative  to,  32 

Law  amendatory  to  the  same,  36 

Territorial  law  concerning,  348 

HORSES. 

Act  concerning  sales  of,  336 

Aot  oreating  ranchmen's  lien  upon,  331 

Aot  to  prevent  trespassing  of,  351 

IMPRISONMENT. 

Aot  relative  to,  488 

INDIANS. 

Aot  to  prevent  sales  of  liquor  and  arms  to,  347 

INTEREST. 

Aet  oonoerning  upon  county  warrants,  44T 

Aot  prescribing  rate  of,  635 

IRRIGATION. 

Aot  to  regulate,  367 

JAILS. 

Aot  oonoerning,  401 

JOINT  RESOLUTIONS. 

In  reference  to  the  war,  -713 

Relating  to  codification  of  the  laws,  714 

Relating  to  repeal  of  sundry  laws  of  Idaho,  716 

In  reference  to  terms  of  court  in  the  second  district,  716 

In  reference  to  terms  of  oourt  in  the  third  district,  716 

In  relation  to  the  territorial  seal,  716 

On  the  pay  and  mileage  of  officers  and  members,  716 
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JOINT  RIGHTS.  page. 

Act  oonoerniog,  464 

LEGISLATIVE  ASSEMBLT. 

Act  fixing  time  of  meeting  of,  339 

Act  to  provide  for  vacancies  in,  448 

LICENSES. 

Act  oonoerniog,  623 

LIEN. 

Of  rmnehmen,  aot  oreating,  33 1 

Of  meohanios,  act  securing,  332 

LIMITATIONS.  * 

Aot  oonoerning,  466 

LIQUOR. 

Aot  to  prevent  sales  of  to  eoldien,  344 

Aot  to  prevent  sales  of  to  Indiana,  347 

LOBES.    See  Quarts  Lodes. 
LOST  GOODS. 

Aot  oonoerning.  866 

MAJORITY. 

Aot  fixing  the  age  of,  329 

MARES. 

Aot  oonoerning,  401 

Aot  providing  for,  instead  of  signatures,  632 

MARRIAGE. 

Aot  oonoerning  the  solemnisation  of,  408 

MARRIED  WOMEN. 

Aot  exempting  property  of  from  execution,  369 

MEASURES. 

Aot  oonoerning,  387 

MECHANICS1  LIEN.    8ee  Lien. 
MEMORIALS. 

To  the  postmaster  general  for  sundry  mail  routes,  717 

To  oongress  oonoerning  oompensation  of  officers,  718 

To  oongress  oonoerning  mail  routes,  719 

To  the  secretary  of  the  interior  relative  to  Indian  treaties,  721 

MORTGAGES. 

Of  ohattels,  aot  oonoerning,  339 

Aot  oonoerning  foreclosure  of,  444 

MULES.    See  Horses. 
NOTARIES  PUBLIC. 

Aot  in  relation  to,  342 

OFFICERS. 

Aot  to  inorease  oompensation  of, 

Aot  explanatory  of  the  foregoing, 

Aot  to  prevent  from  dealing  in  certain  securities, 

Act  regulating  fees  of, 

Of  counties.    See  County  Officers. 

Act  providing  for  resignations  and  vacancies, 
ORGANIC  ACT. 
PARTITION. 

Aet  oonoerning.  488 
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PARTNEB8HIPS.  pagx 

Act  to  provide  for  the  formation  of,  455 
POOR. 

Act  relating  to  rapport  of  the,  457 

PRE-EMPTION  LAW.  38 
PRIVATE  LAWS. 

Mining  and  Ditch  Companies. 

Act  incorporating  Ramshorn  Ditch  Company,  66S 

Montana  Gold  and  Silver  Mining  Company,  558 

Valparaiso  Gold  and  Silver  Mining  Company,  567 

*                      Rook j  Mountain  Gold  and  Silver  Mining  Company,  589 

Consolidated  Mining  Company,  572 

Beaver  Head  Mining  Company,  586 

granting  right  to  North  Side  Ditoh  Company,  588 

incorporating  Madlaon  River  Ditoh  Company,  590 

Exoelsior  Coal  Mining  Company,  598 

Silver  Mountain  Mining  Company,  601 

Jeffenon  Mining  Company,  609 

Ashland  Gold  and  Silver  Mining  Company,  617 

authorising  use  of  Wisconsin  Gal  oh,  €21 

incorporating  Yellow  Stone  Coal  Company,  €22 

Deer  Lodge  Valley  Mining  Company,  624 

Eureka  Gold  and  Silver  Mining  Company,  €28 

Montana  Iron  Manufacturing  Company,  631 

Eureka  Coal  Mining  Company,  638 

Beaver  Head  Ditoh  Company,  643 

North  Mill  Creek  Ditoh  Company,  645 

Missouri  River  Coal  Mining  Company,  647 

Bannaok  Gold  and  Silver  Mining  Company,  653 

Prickly  Pear  Gold  and  Silver  Mining  Company,  655 

American  Gold  and  Silver  Mining  Company,  656 

Stinking  Water  Ditoh  Company,  660 

Peter  Funk  Mining  Company,  663 

Gallatin  Valley  Ditch  Company,  664 

Montana  Quiok  Silver  Company,  666 

Phoenix  Gold  and  Silver  Mining  Company,  668 

Ealida  Gold  and  Silver  Mining  Company,  670 

Ionia  Gold  and  Silver  Mining  Company,  680 

Ottawa  Mining  Company,  682 

Madison  County  Mining  Company,  683 

Silver  Bow  Ditoh  Company,  684 

Orofino  Mining  Company,  685 

Grasshopper  Bed  Rook  Ditch  Company,  686 

Montana  Exoelsior  Gold  and  Silver  Mioing  Company,  688 

Norwegian  Gulch  Ditch  Company,  692 

California  Mining  Company,  697 
|    Roads,  Bridges  and  Ferries. 

Act  incorporating  Missouri  River  and  Rocky  Mountain  Wagon  Road  Co.,  536 

authorising  a  toll  bridge  over  Beaver  Head  River,  654 

road  from  Silver  Bow  to  Jefferson  River,  657 

incorporating  Hell  Gate  and  Deer  Lodge  Wagon  Road  Company,  661 

Bitter  Root  and  Kootenay  Wagon  Road  Company,  664 
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PRIVATE  LAWS— Roads,  Bridget  and  Feme*— Continued.  paoi. 

Aot  authorising  bridge  or  ferry  across  Jefferson  river,  666 

amendatory  of  the  foregoing,  698 

incorporating  Little  Prickly  Pear  Wagon  Road  Company,  674 

Bosemau  City  and  Fort  Laramie  Wagon  Road  Company,  682 

Boieman  City  and  Milk  Riror  Wagon  Road  Company,  684 

Priokly  Pear  and  Virginia  City  Wagon  Road  Company,  694 

authorizing  ferry  across  Hell  Gate  Rirer,  601 

incorporating  Virginia  City  and  Summit  Wagon  Road  Company,  604 

Nevada  City  and  Red  Rook  Wagon  Road  Company,  611 

Montana  Bridge  and  Ferry  Company,  613 

Ramshorn  Toll  Road  Company,  619 

Priokly  Pear,  Deer  Lodge  and  Silver  Bow  Wagon  Road 

Company,  626 

Fort  Benton  and  Kootenay  Wagon  Road  Company,  630 

Bear's  Teeth  Wagon  Road  Company,  633 

Marias  Ferry  Company,  634 

Big  Hole  River  Bridge  Company,  636 

Helena  Wagon  Road  Company,  642 

Ophir  Ferry  Company,  661 

authorising  ferry  across  the  Missouri  River,  662 

incorporating  Grasshopper  Canon  Road  Company,  662 

Ophir  and  Flathead  River  Wagon  Road  Company,  671 

establishing  Wagon  Road  from  Grasshopper  Creek  to  Hell  Gate,  673 

incorporating  Montana  and  Idaho  Wagon  Road  Company,  676 

Virginia  City  and  Camas  Creek  Wagon  Road  Company,  676 

Sinne  Bridge  Company,  679 

Beaver  Head  and  Big  Hole  Bridge  Company,  690 

Gallatin  Ferry  Company,  696 

Jefferson  Bridge  Company,  699 
Thwnsand  Cities. 

Act  to  incorporate  the  city  of  Virginia,  640 

the  town  of  Montana,  666 

Jefferson  Town  Company,  660 

Junotion  City  Town  Company,  671 

Big  Horn  Town  Company,  676 

Brandon  Town  Company,  677 

Beaver  Town  Company,  686 

Missoula  Town  Company,  603 

Willow  Creek  Town  Company,  616 

Alki  Town  Company,  627 

Gallatin  Town  Company,  632 

Ophir  Town  Company,  636 

Silver  Bow  Town  Company,  640 

PricUy  Pear  Town  Company,  641 

East  Gallatin  Town  Company,  646 

East  Ophir  Town  Company,  648 

North  Ophir  Town  Company*  660 

Boulder  Town  Company,  667 

Montreal  Town  Company,  694 

the  City  of  Nevada,  701 

98 
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PRIVATE  LAWS— Continued. 

PAQK. 

Divorces. 

Act  dissolving  bondf  of  matrimony  between  L.  A.  and  M. 

,  B.  Gridley, 

654 

H.  ft.  and  Adeline  Payne, 

610 

W.  and  E.  D< 

.  Gibson, 

674 

C.  and  B.  L. 

Bartholomew, 

674 

G.  C.  and  L.  G.  Howard,' 

674 

H.  C.  and  M 

.  J.  Wright, 

685 

J.  R.  and  M. 

W.  Bigelow, 

685 

P.  and  E.  Greenish, 

699 

H.  D.  and  A. 

Moyer, 

700 

Miscellaneous, 

Aet  giving  oompeiuation  to  Henry  Thompson, 

560 

David  D.  Chamberlain, 

67S 

incorporating  Virginia  dtj  Gas  Company, 

679 

Missouri  River  Portage  and  Railroad  Company, 

696 

Water  Company  in  Virginia  City, 

607 

to  secure  privileges  to  Thomas  D.  Pitt, 

615 

incorporating  Historical  Society, 

620 

giving  compensation  to  B.  B.  Bnrohett, 

687 

W.  W.  DeLaey, 

668 

incorporating  Upper  Missouri  Steam  Navigation  Company, 

669 

giving  compensation  to  Robert  Hereford, 

696 

Harry  Burns, 

697 

C.  H.  Saokett, 

701 

PROMISSORY  NOTES. 

Aot  concerning, 

343 

PUBLICATION. 

Aot  regulating  fees  for, 

348 

Of  laws,  eto.    Aot  concerning, 

399 

QUARTZ  LODES. 

Act  oonoerning  discovery  of, 

387 

Act  to  preserve  district  records  of, 

374 

RANCHMEN. 

Aot  to  prevent  use  of  stock  by, 

336 

Aot  ereating  lien  of. 

331 

RECORDS. 

Of  quarts  lodes.    Aot  to  preserve. 

374 

RESOLUTIONS.    See  Joint  Resolutions. 

REVENUE.    See  Territorial  Expenses. 

Aot  providing  for  collection  of, 

411 

Act  repealing  Idaho  statute  concerning, 

682 

ROADS. 

Act  regulating  width  of, 

347 

Aot  for  protection  of, 

386 

SALES. 

Of  stock.    Aot  oonoerning, 

386 

SGH0OI3. 

Act  establishing  system  of. 

438 

SOLDIERS. 

Aot  preventing  sale  of  liquors  to, 

$44 

Aot  enabling  to  hold  claims, 

374 
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STABLE  KEEPERS.  PAGB. 

Aot  to  prevent  ate  of  stock  by,  325 

Aot  creating  lien  of,  33  X 

STATUTES. 

Aet  concerning  construction  of,  389 

SUNDAY. 

Aot  concerning  servioe  of  prooeaa  upon,  400 

TAXES.    SeeReyenue. 

Aot  granting  relief  from,  496 

TERRITORIAL  EXPENSES.    See  Revenue. 

Aot  to  provide  for,  329 

Aot  supplementary  to  the  foregoing,  408 

TIME. 

Of  taking  effect  of  laws.    Aot  defining,  410 

Aot  concerning  limitations  of,  406 

TREASURER. 

Aot  defining  duties  of,  452 

TRESPASS. 

Of  animals.    Aot  to  prevent.  351 

TROUT. 

Aot  in  relation  to  fishing  of,  407 

TUNNEIA. 

Aot  concerning  the  location  of,  400 

VACANCIES. 

Aot  concerning  in  the  legislative  assembly,  448 

Aot  providing  for  filling  of,  .533 

VIRGINIA. 

Aot  locating  seat  of  government  at,  432 

Aot  to  incorporate  oity  government  of,  540 

WARDS. 

Aot  concerning,  393 

WARRANTS. 

Of  oonnties.    Aot  concerning  interest  upon,  447 

Aot  authorising  auditor  to  issue,  493 

WEIGHTS. 

Aot  concerning,  387 
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